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PEEFAOE TO THE SECOND EDITION. 


The first issue of these Goiomentaries having been ex- 

t 

hausted, they are agadit ^ revised form, offered to the 

Student — that portion of the Work which was ori^ally 
• > 

prepared by my fnend, Mr. Philip Francis, of the Middle 
having been edited by him. 

Although the bulk'' of the volume has, by an improved 
arrangement of the type, been materially reduced, its actual 
contents have, by the insertion of reported cases up ^ the 
latest moment, been much augmented. 

It is my earnest hope that»these Commentaries, the>^emen- 
tary character x>f which is stm preserved to them, may aid, in 
some alight degree, the progress of Legal Education and the 
advancement of Legal Science. 

HEBBEET BBOOM. 

Tbicfls, 

Jfitnuary 1 , 1861 . 




PREFACE "to the FIRST EDITION. 

— « — 

This Work has been written with a view to filling*what 
has llhg appeared tp me a void in Legal Literature, its aim 
being to present explanatory comments on the Law, illustrated 
hy Cases, selected in sufficient number and with sufficient care, 
to enable the reader to pursue for himself in detail the matters 
debated or touched upon in the text. In the choice of topics 
for discussion, I have been guided in part by an examination 
of Standard Treatises, but yet more materially by an ex> 
perience of three years, devoted almost exclusively to the 
delivery of Lectures upon the leading branches and depart- 
ments of our Common Law. Whilst thus engaged in tracing 
out its principles and indica^g its practice, my attention has 
been perpetually directed to points of difficulty or interest, 
imperatively needing elucidation, which had previously escaped 
my* notice; on aU such points, whidi, as they presented tbem* 
sdres, were from time to time scrupulously noted down, I 
have in the ensuing pages attmnpted more or less fuUy to 
throw l%ht. But besides this, I have, during the period 
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referred to, necessarily applied myself to a diligent sorutiny of 
decided oases, and to the task, by no means light or easy, of 
choosing therefrom such as seemed specially adapted for 
educational purposes, for assisting towards the interpretation of 
important statutes, or for fixing in the mind a knowledge and. 
correct apprehension of legal axioms and doctrines. Of such 
oases many have been abstracted in the text of this Work; 
others have been suggested for perusal in the notes, wherein 
also decisions of minor importance have throughout been so 
far arranged and classified, that they may readily be consulted 
in si^ man^pr as virtually to amplify the scope and propor- 
tionately to extend the usefulness of the Volume. ^ him 
who has not, before opening it, seriously concerned himself 
with the study of the Law, I would offer qne suggestion, that,^ 
avoiding technicalities and details, he should in the first 
instance familiarise himself with its more inviting portions, 
paHiciilarly with the Introductory Chapter of each Book, and 
with the sub-divisions of Book I., in which the nature of 
Legal Bights, enforceable by action, and of Extraordinary 
Bemedies, is treated of (a). 

In these days of legislative activity and legal change, special 
difficulties have to be encountered by a professional writer. 
On him, perchance, is cast the duty of interpreting enactments 
which have not previously been judicially considered, or of 

. (a) The reader should perhaps be apprised, that the Law of Landlord and 
Tanant is excluded from consideration in the present Volume ; an excellent fie* 
mentaiy work on that subject having very recently appeared from the pen of 'the 
late learned Mr. J. W. Smith, edited by Mr. Maude. 
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x^ahaping* -i^modeUing, and re-arranging his materials when 
th^ had well nigh been finally adjusted. By such difficulties 
I have found myself much embarrassed; the greatest of them, 
however, occasioned by the passing of the Common Law Pro- 
cedure Act, 1854, has, I trust, been wh^y surmounted by a 
delay in ‘printing some portion of the manuscript affected by 
it — a delay which eventually necessitated the interpolation of 
lettered pages towards the end of Book I. That particular 
part of the Volume just referred to, extending from p. 112 to 
p. 256 u, has been prepared by my friend Mr. Philip Prancis, 
of the Middle Temple (already favourably known to the. Pro- 
fession by his ** Common Law Procediure**), who has devoted 
to it several months of the most patient and unsparing labour. 
For the assistance thus rendered, I would here express my 
acknowledgments; of its value, after careful examination — 
especially of the remarks on Pleading and the Practice con- 
nected therewith — am fully sensible. 

With one word more, I may conclude. If it be true that 
Law is really worthy to be called a Science — if it be true that 
Lex est ratio mensque safientis ad jubendum et ad deter- 
rendum idonea — ^if, further, we are justified in affirming that 
potius ignorantia juris litigiosa est quam scientia — is it indeed 
vain or inexpedient to hope that a sound knowledge of Legal 
Principles may graduaUy be desiderated by and spread 
amongst the educated classes of this Country? Is it futile or 
unwise to predicate that much and ehduring good would 
th^ce result? As reg^ards myself^ whose main incentive to 
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the preparatioji ; of these Commentaries has |^een a desire to 
&cUitate the attainitfent of such end, the C9^;|ci^nsness of 
^ving done so— in any, the slightest, degre^?— wortlA amply 
compensate for past labours. \# 


compensate for past labours. 

TjamciB, 

JOecemher 16M, 185fi. 


HERBERT BROOM. 
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ADDENDA. 


PAOK * 

16, n. (A), add reference to Marquis of Salisbury Gladstone^ 30 L. J. 
Ex., 3. 

496, n. (y), add reference to Myers v. Sarl^ 30 L. J., Q. !>., 0, 12-13. 

576, The property and earnings of a married woman may, in certain 
cases, be protected under the provisions of the stats. 20 & 21 
Viet. c. 85 (see s. 21), and 21 & 22 Viet. o. 108 (see s. 6). 

612, n. (y), Hurst v. Hurst is commented on and distinguished in Leigh 
V. Lillie^ 30 L. J., Ex., 25. 

625, The rule as to remoteness of damage” laid down in Hadley -v* 
JBaxendale^ 9 Exch., 341, was discussed and approved in Gee v 
Lancashire and Yorkshire It. C., 30 L. J., Ex., 11. 

678, Todd v. Flighty 30 L. J., C. P., 21, shows that a lessor may incur 
liability for damages caused by non-repair of the demised pre- 
mises to adjoining property. 

727, n. (A;), add reference to Far is v. Levy, 30 L, J., C. P., 11. 




COMMENTARIES 


ON 

THE COMMON LAW. 


BOOK I. 

LEGAL RIGHTS Aim REMEDIES. 

In this Book an inquiry has boon instituted into the nature 
of liOgal Bights and Bemedies, that is, of rights which may be 
investigated, and remedies which may be applied, in Courts of 
Baw. During the prosecution of this inquiry, I have, indeed, 
diverged occasionally &om the direct road, in order that some 
collateral matters of much interest and importance might be, 
— “if not considered with the attention which they deserve,—— 
at all events, suggested for further examination, and partially 
explained. 

1 have commenced with a definition and a brief statement 
of tho component elements of Common Daw. I have then 
proceeded to sketch out the history of our Superior* Courts of 
law, to define the actual boundaries of their jurisdiction, and 
to offer some remarks touching their constitution, and generally 
as to the mode in whi<h business is conducted in them. With 
a view to rendering this part of my subject more complete, I 
have in a separate section briefly indicated the extent of 
jmisdiction exercised by the County Courts. 

In the Third Chapter of this Book I have examined at 
some length the ohasaoteristics of actionable wrongs or injuries; 
I have eaqplajned theiv nRtcnre, and shown how a line may be 
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drawn, separating apparent and prknd, facif merely from real 
rights o£ action. 1 have, moreover, pointed out various classes 
of cases in which our law, influenced by weighty considerations, 
dei^cs to give redress, even though positive damage has been 
eaused to an individual by the tortious act or negUgenco of 
another. It may be well to add, with reference to this part of 
my subject, that a classification of rights of action, more 
minute and philosophical than has been here thotight neces- 
sary, will be attempted, when I come to treat, in the Second 
and Third Books of this work, of Contracts and of Torts 
respectively. I conceive it to be essential, however, at the 
very outset of Commentaries, however elementary, upon our 
Common Law, to give some idea of the nature of a legal injury 
and of a right of action, and to afford some insight into the 
])rinciplcs which affect it. 

The Fourth Chapter of this Book has been devoted to a 
concise view of the Proceedings in an Action at Law from the 
first issuing of the writ of summons down to final judgment 
and execution thereupon, together with a notice of the mode 
of Procedure in the County Courts; and in the Fifth and 
concluding Chapter, I have inquired concerning the nature and 
applicability of those Extraordinary Bemedies which are some- 
times afforded by our law in Uou of, concurrently with, or in 
addition to, Bodress by Action. 
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CHAPTER I. 


COMMON LAW— WHAT— OF WHAT ELEMENTS COMPOSED. 


Municipal Law in its highest and widest sense comprises 
all those rules, written or traditionary, which have been laid 
down for the guidance of the community, and to which its 
members must, if they would avoid penal consequences or civil 
liabilities, more or less stringently devised, necessarily conform- 

The word " law,^' indeed, exviterminit implies a sanction {a). 
Laws must be imposed by some adequate power (J), and in 
civilised communities, at aU events, they are in theory certain 
and determinate, for mhera est servitus uhi jus esf vagum aut 
incertum (o). According to a well-known definition, municipal 
law is, in such communities, ‘‘a rule of civil conduct pro- 
scribed by the supreme power in a state commanding what is 
right, and prohibiting what is wrong” (d). 

Tbfi term “ common law” will be used in this volume to 
signify that particular portion of municipal law which is 
administered by the common law tribunals. It is composed of 
two elements or materials, the lex acripta, and the lex non 
scripta. 

The lex scripta comprises the statute law of the land, the 
-duty of interpreting which devolves upon the Judges (e), who 


(a) ‘‘Law” is deS];Led as ** any- 
thing laid down, sc. as a rule of action ; 
a rule imposed, fixed, or established, 
decreed or determined Bachardson 
Diet, ad yoc. 

(5) Quod quisque populus ipse sibi 
jus Qonstitiut^ id ipdiis proprium civi- 
tatis est^ vocaturque jus civile, quasi 


jus proprium ipsius dlvitatis. I. 1. 2. 
1. ; Dig. 1. 1. 9. 

(e) 4 Inst. 246. 

(d) 1 Bla. Com. 44 ; 1 Kent, Oom. 
7^ ed. 493. 

(e) See per JS^yre, 0. J., R. Tookc^ 
25 How. St. Tr. 726. 

B 2 


Munldpol 

law. 


Common 

law. 


Lex scripta 
—how con- 
strued. 



COMMON LAW ^WHAT— ' 


ate guided in sa<di interpreta^on by varioiia recognised rules 
or canons of construction, o^ which the primary, or, as it has 
bemi called, the ** golden” rule, has been thus expressed — “ to 
giyig^to all the words of an Act of Parliament their plain and 
ordinary meaning, unless such a construction leads to absurdiiy 
or injustice” (/) ; and thus, ** to give to the words used by the 
legislature their plain and natural meaning, unless it is manifesto 
from the general scope and intention of the statute, injustice 
and absurdity would result from so construing them” (g). 

The rule, says Parket B,, in Perry v. Skinner (A), by which 
the Court is to be guided in construing Acts of Parliament, is 
to look at the precise words, used, and to construe them in 
their ordinary sense, unless this construction would lead to. any 
absurdity or manifest injustice ; and if it should, so to vary 
and modify the words as to avoid that which it certainly could 
not have been the intention of the legislature to effect. 

So, in the recent and imx)ortant case of Miller y. Salomons (t), 
we find the same learned Judge observing, that ** words which 
are plain enough in their ordinary sense may, when they would 
involve any absurdity, or inconsistency, or repugnance .to the 
dear intention of the legislature, to be collected from the 
whole of the Act or Acts in pari materid to be construed with 
it, or other legitimate grounds of interpretation, be modified 
or altered so as to avoid that absurdity, inconsistency, or 
.•^MsplTt^ance,” wo further ; ** for then the Court 3(p.ay 

predicate that the words never could have been used by the 
framers of the law in their ordinary sense, and the strict 
grammatical construction will bend to the obvious intention of 
the legidature (Jc). 

Fer Jervia^ C.' J.y OoMtirique ▼. Gather ▼. Ccbpper^ 15 C. B. 706 ; per 

Pag€f 18 C. B. 468-4 ; Judgm. ilfae- Wiltea, J,, Marriage Ecui. Count. 

dongaU r. Patersonp 11 C. B. 760. JB. 0., 2 H. & N. 688. 

(g) Per iTerviSf C. J., MatiUon (A) 476. 

ELart^ 14 O* B. 885 ; per Burton^ J., («) 7 Bxclu 54^. 

Warhurion t. Boveland d. Ivie, 1 (A) See alee per PoUoi/Sf C. B.^ 

Hilda. Se Hr. 648; per MwdOf J., Waugh r. Middleion, 8 BxA* 857, 
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It would seem,*howeyer, according to some authorities, that 
the application of tins rule must he confined to cases where 
the ** incongruity ” or *' absurdity ” in question arises mani- 
festly within the particular enactment ex. gr., so as to 
render it nugatory or self-contradictory ; and that the Court 
cannot construe plain and unambiguous words in other than 
their literal and ordinary sense, merely because, in their 
opinion, such a construction may lead to “ an absurdity,** or 
eyen to “ manifest injustice *’ (m), though it is admitted that 
‘‘words may ^e modified or yaried where their import is 
doubtful or obscure ’* (»). 

The embarrassment often experienced in applying the 
“gelden** rule for the interpretation of Acts of Parliaiftsnt 
results, of course, from the difficulty of keeping within tho 
line which, under our administratiye system, separates the 
office of declaring the law from that of making it. 

In theory, the distinction just adyerted to is dear and well 
marked ; in practice, it is difficult to obserye ,— eaf jm 
dicere, non jna dare. It is the province of tho statesman, not 
of tho lawyer, to discuss, and of tho legislature to determine, 
what is best for the public good, and to provide for it by proper 
enactments. It is, as remarked in a late case, the province of 
tho Judge to expound the law only : the written, from the 
statutes ; the unwritten law, from the decisions of his prede- 
cessors and of the existing Courts, or from text writers of 
acknowledged authority, and upon tho principles to be dearly 
deduced from them by sound reason and just inference ; it is not, 
however, the duty of a J udge to speculate upon what may be the 
best in his opinion for the advantage of the community (o). 

per MauU^ J«i Arnold t. Ridge^ 13 0. B. 890, with which aoe» per Cromp^ 

C. B. 763 ; get Martin^ B., ton^ J., Woodwcurd y. WaU$^ 2 & 

Y. HMeUf 2 B. & N. 374 ; per Lord B. 453» See also, per Lord Devmmf 
CfdfitplkBttf C* 8,-Ba & BT* 875”"0» C* Grtcn y* TFooc^ 7 Q* B« 183a 

(2) Sed Yide per Jervis^ C. J., Coe- (n) Jndgm. Ahley y. supra. 
trique y. Page^ supra. (o) Per Parhet B., Egerton^ y. Earl 

(m) See indgm. Ahley t. DaZe, 11 Browntow^ 4 H. L« Ca. 123. 
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With a view to ascertaining the intention the legislature 
in framing the provisions of a statute, our Judges are guided, 
as before said, by recognised rules, some of the more important 
of which are specified in Seydon^s case (jt?), to the following 
purport and effect : — ^that in all statutes, be they penal or 
beneficial, restricting or enlarging of the common law, four 
things are to be considered, viz. 1. What was the common law 
before the making of the Act (g^) ; 2. What was the mischief 
and defect against which the common law did not provide ; 
3. What remedy the Parliament hath resolved and applied to 
cure the disease of the commonwealth ; and, 4. The true reason 
of the remedy (r). And, having satisfied themselves with 
reference to these various points, it is the duty of the Judges 
to make such construction as shall suppress the mischief and 
advance the remedy (s), putting down all subtle inventions 
and evasions for continuance of the mischief, et pro privato 
commodo ; and adding force and life to tlj^e cure and remedy, 
accoi^ding to the true intent of the makers of the Act, pro hono 
publico^ 

To the rules just stated, one other, by reason of its great 


(p) 3 Hep. 7 ; ChudleigICB case^ 1 
Bep. 122 A 123 a. Those rules are 
explained and Illustrated in Dwarr. 
Stats., 2nd ed., 563 et soq. See also 
Miller t. Salomoney 7 Exch. 522 ; 
Judg. SaUktld t . JolvMen^ 2 Exch. 
278 ; per Cole^'idge^ J., 11 Q. B. 579. 

(g) Acts of Parliament were 

after the old fashion, x^nned, Ac., bj 
sndi only as knew wliat the common 
law was before the making of any Act 
of Parliament conoeming that matter, 
as iJso how &r forth former Statutes 
had provided remedies for former mis- 
ohiefs and defects disoovexed by expe- 
rience ; then should very few questions 
in law arise, and the learned should not 
80 often and so much perplex their 
heads id make atonement and peace by 
c mstruction of law between insensible 


and disagreeing words, sentences, and 
provisos as they now do.** — 2 Rep. Pref. 
ix. X. ; per Pollock^ C. B., 2 Exch. 
332. 

(r) The Court will, therefore, when 
necessary, look at the preamble of the 
Act. Per Tindal, O. J., Stusex Peer- 
age caee^ 11 0. & F. 143 ; per Sir J. 
Nicholl^ Brett v. Brett^ 3 Addams, 210 ; 
Stawel V. Lord Zouchf Plowd. 369 ; per 
Buller, J., Crespigng v. Wittenoonif 4 
T. B. 790. The title of an Act has 
occasionally been referred to as aiding 
in its construction ; but ** it is certainly 
no part of the law, and, in strictness^ 
ought not to be taken into consideration 
at all:*’ Judgm. 2 Exch. 283. See also 
The ShrewAitrg Peerage eaee, 7 H. L. 
Ca. 1 ; 16 How. St. Tr. 748 ». 

(«} See per Parhej B., 2 Bsoh. 278. 
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jmeHoal importanee, may here properly be added, viz. that a 
statute must in general, on principles of obvious convonienoe 
and justice, be construed as prospective, and not as relxospeo- 
tive, in its operation; it must be considered as intended to 
regulate the future conduct of persons, and not to apply to past 
transactions. But even this elementary rule is one of con- 
struction only, and will yield to the intention of the legislature 
if sufficiently expressed (^). 

The fer non senpta is an unwritten law, comprising those 
principles, usages, and rules of conduct, applicable to the 
government and security of person and property, which do not 
depend for their authority upon any existing express and posi- 
tive declaration of the will of the legislature. It comprises, 
and mainly consists of, “ customs,” whether general or particu- 
lar, and has been often called the customary law ” (u). These 
customs date from a remote antiquity (tp), and are in some 
instances believed to have originated from Acts of the legisla- 
ture of which no trace or record now remains. It has, there- 
fore, been justly said, that tho ^ non acripia consists of those 
rules and maxims concerning the persons and property of men 
which -have obtained by tho tacit assent and usage of tho 
inhabitants of this country, and have tho same force and 
authority as Acts of Parliament ; tho only difference between 


{t) Per ParJee^ B., Moon v. Burden^ 
2 Esccli. 22, 48 ; . Williama v. Smithy 
4 H. & N. 559, 568| 564 ; Jadeson y. 
Woolley^ 8 B. & B. 778, 784 ; per 
Rolfe^H.^ AU.-Qm.y. Ma^qkmof HerU 
ford^ S Ezdi. 687 ; PettamherdiMS y. 
ThachoorseydasSi 7 Moo. P. 0. Oas. 289 ; 
Womgh y« Middleton^ 8 Bxcli. 352 ; 
Peg, y, Le/ede and Bradford B, C.f 
18 Q. B. 843 ; per Ld. Oamphell^ C.J., 
Leary y. Patrick^ 15 Q. B. 271 ; Leg* 
Max., 8rd ed., pp. 34, 37. The Gene- 
ral Bnlea rdating to the Oonatnietion 
of Statntes are oolleeted in Birarr* 
Stats., 2iid ed., chap. 9 ; 1 Eent^ Com., 


7th ed., 509 et seq. ; Leg. Max., 3rd 
ed , Index, tit. “Statutes;” see Van* 
sUtart y. Taylor^ 4 E. d; B. 910. 

{u) See 1 Bla. Com. 68. “A general 
immemorial usage not inconsistent with 
any statute, especially if it be the re- 
sult of evident necessity, and withal 
tendeth to the public safety, is, I ap- 
prehend, part of the Common Law of 
England.” Per Foster^ J., B, y. Broad* 
foot, 18 How. St. Tr. 1831. 

(«) “ The law and custom of Eng- 
land is the inheritance of the subject, 
which he cannot be depriyed of without 
his assent in Parliament.” 12 Bep. 29. 


Lex non 
Boripta. 
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the two being, that the consent and approbation of the people 
with respect to the one is signified by their immemorial nse 
and practice, whereas their approbation of, and consent to, the 
other, is declared by Parliament, to whose enactments every 
member of the community is considered as virtually a party (y). 

Although, in all probability^ it is only partially true, that* 
our customary or unwritten law flows from the express act or 
sanction of the supreme power, yet it may be curious to remark 
that something very similar, or, at all events, analogous to 
such a mode of derivation, has actually occurred almost within 
living memory in the United States of America, where it is an 
established doctrine, that English statutes passed prior to the 
Declaration of Independence, or, at all events, to the emigra- 
tion of the forefathers of the American people, so far as appli- 
cable to their in«>titutions, must be taken to constitute a part of 
tho common law of that realm (s). This proposition has been 
broadly laid down by some of the most eminent judges of the 
United States, and will servo to illustrate tho manner in 
which the statute law or lex scripta of a country, though 
ceasing to be operative as such, may become blended with, 
or even form an integral and ascertainable portion of, its 
unwritten law. 

Customs, as already intimated (a), may bo cither general or 
partictilar. As referable to general customs, properly so called. 
Sir W. Blackstono specifies {h) that rule of law which settles 
the course in which lands descend by iuheiitaoco ; that rule 
which prescribes the solemnities and obligation {c) of contracts; 
which declares the principles applicable to the expounding of 
wills, deeds, and Acts of Parliament ; which indicates the 
respective remedies for civil injuries. Doctrines such as those, 
he remarks, are not set down in any written statute or ordi- 

(^) 1 Beenn, Hist Eng. Law, 2nd (Jt) 1 Com. 68. 

«d. 2 S SM 1 Bla. Ck>ni. 64| 68. {c) As to the obUgatory force of oon* 

(s) 1 Kent^ Oom.| 7th ed., 628-4. tracts^ posl^ Book II., chap. 1. 

(a) Ante^ p. 7. 
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nance, but depend* merely upon immemorial usage* for their 
support. 

It is here to be observed, on the one hand, that the lex non 
ecripta might, in some imaginable cases, control the statute 
law, as if that law were against common right and reason, or 
repugnant, or impossible to be performed (£?). And, on the 
other hand, it is noticeable that, our customary law wiU, in 
many cases, nullify the acts and contracts of individuals, and 
will even interfere with the dispositions which they may make 
of their private property. “ A man,” for instance, " cannot 
alter the usual line of descent by a creation of his own” {e). 
He cannot give an estate in fee simple to a person and his 
heirs on the maternal side, because the law has already said 
how a fee simple estate shall descend. In this case, the law 
does not allow of a capricious disposition of property, and still 
less will it sanction the attaching of any condition to properly 
which is against the public good. Thus, a coso occurs in the 
old books of a man making a condition that his devisee should 
not cultivate his arable land ; which is void, becauira it is 
against the prosperity of the country, and for no other reason (c). 
But although tho law of England will not allow a man to 
iudulgo in every fanciful disposition of his property, it will 
allow him to put his estates in settlement for the purpose of 
providing for those who are to come after him, and, in doing 
so, it gives him all the rational power of disposition which ho 
can reasonably desire. Even upon the power of disposition by 
settlement, it will, however, impose such limits and restraints 
as are required by considerations having reference to tho 
public •good: the principles which govern its decisions upon 
this subject being embodied in the maxim m utere tuo nt 
alienum non lceda» (which applies to the public in at l^oast as 

(d) Btmhemit eate, 8 Bep. 118 h; Dwturr. Stats. 2nd ed., 480*4. 
per BeXi J., Btufht* r. Cochrane, 2 B. (e) Per Lord SSt. Leonardo, Bgerton 
k 0. 471 ; Treat. Eq. 2 ; hrg,, Qor- t . Earl Bromdaw, 4 H. L. Ca. 241-' 
ham T. Bp. qf Exeter, 0 Exoh. 071 ; 
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fiill force as to individuals), and in the* equally ^ressive 
maxims nihil quod est inconveni&na est lieitum, and salus reipuh- 
Item suprema lex (/). 

Conspicuous amongst general customs stands the kx merca- 
toria, or law merchant {g), a branch of law deduced from the 
practice and customs of merchants, aided and regulated by a 
long series of judicial decisions, as also by the express enact- 
ments of the legislature ; which has, especially of late years, 
exercised much vigilance in aiding fair commercial enterprise on 
the one hand, and in checking undue speculation on the other. 

To ovidenco of mercantilo custom, which, when established 
and shown to prevail generally (h), becomes part of our com- 
mon law, much weight is attached in Courts of justice ; and, 
in illustration of this remark, a reference to Bellamy v. Mar~ 
joribanl's (/), which involved an important question as to the 
precise effect of crossing a cheque, may suffice. At the trial of 
that case (as appears from the Bepoi’t), some of the most eminent 
bankers, and the most experienced bankers’ clerks in London, 
were examined as to tho existence of a particular custom 
alleged by the plaintiff in his declaration, and denied by the 
defendant ; and tho Court, in adjudicating upon a motion for 
a now trial on tho ground, inter ajia, that the verdict was 
against evidence, admitted that a custom such as that contended 
for would bo binding and obhgatoiy upon bankers, if proved ; 
and that it might bo proved “ by a long, well-known, acknow- 
ledged, and universal usage and practice amongst bankers to 
act in accordance with it.” 

So, in Brandao v. Barnett (A), Lord Campbell remarks^ 
that the general lien of bankers is part of tho law merchant, 


(/) See per Lord Trwi% 4 H. L. Ca. 
195. 

(g) As to which see Bam, Sci. Leg. 
Judgment, Chap. 8 ; 1 Bla. Com. 278 ; 
8 0. B. 967, note (a). 

(A) As to customs or usages of trade 
prsTalent in articular places, post, 


p. 18. 

(») 7 Exch. 889. As to the existing 
law with reference to crossed cheques^ 
post, Book II., Chap. 8. * 

(A) 8 0. B. 619, 680 ; B. (7., 12 C. 
A P. 787. 
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and is to be judicially noticed, like the negotiability of bills of 
oxdiange, or the days of grace allowed for tiieir payment. 
When a general usage has been judicially ascertained and 
established, it becomes part of the law merchant, which Courts 
of justice are bound to know and recognise. Such has been 
the inyariable understanding and practice in Westminster 
Hall for a great many years ; there is no decision or dictum 
to the contrary;, and justice could not be administered if 
evidence were to be given totm qiiotm to support such 
usages, an issue being joined upon thorn in each particular 
case.” 

A particular or heal custom may be defined to bo an usage 
which ^'has obtained the force of law, and is, in truth, the 
binding law within a particular district, or at a particular 
place, of the persons and things which it concerns ” (/). A 
custom, therefore, in so far as it extends, supersedes the general 
law (»i). 

Such, according to Blackstono («), is the custom of gavel- 
kind in Kent and some other parts ef the kingdom, which 
ordains, among other things, that not the eldest son only of the 
father shall succeed to his inheritance, but all the sons alike ; 
and that, though the ancestor be attainted and hanged, yet the 
heir shall succeed to his estato without any escheat to the lord. 
Such is the custom which prevails in divers ancient boroughs, 
and, therefore, called borough-English, that the youngest son 
shall inherit the estate in preference to all his elder brothers (o). 
Such is the custom in other boroughs that a widow shall be 
entitled for her dower to all her husband’s lands, whereas at 
the common law she shall be endowed of one third part only. 
Such also are the special and particular customs of manors, of 

(0 Jiidgm. Ty»on t. SmUk, 0 Ad. & ' (») 1 Com. f4~5. 

B. 421; ^ Yatet, J., Millar t. («) See Muggleton t. BamOt (in 
Taylor, 2 Bnrr. 2S68. Error), 2 H. A N. 653 ; 8, O., I Id. 

(m) Jadgm.£onIFaIffiou<&T.<%o*yc; 282 . 

6 Bills. ^8. 
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wlm^ every one has more or less, and which hind all the copy- 
hold and customary tenants who hold of the said manors (p). 

Now aU these, and similar special customs, being deviations 
from the general daw of the land, are good only by virtue of 
long-continued usage and of that consent, on the part of such 
portions of the community as hre more immediately affected 
by them, which is to be implied therefrom. 

1. A custom, therefore, says Sir W. Blachstone, in order 
that it may be legal and binding, must have been used so 
long that the memory of man runneth not to the contrary ; so 
that, if any ono can shew the beginning of it, it is no good 
custom. For which reason no custom can prevail against an 
express Act of Parliament, since the statute itself is a proof of 
a time when such a custom did not exist” (g). 

Now legal memory dates- from the 1st year of the reign of 
Bichard I. ; but it must not, therefore, be supposed that it 
was, cveff prior to the stat. 2 & 3 Will. 4, c. 71, in all cases 
necessary to produce evidence extending over so long a period, 
of the existence of a. particular custom in dispute. From 
proof of the enjoyment of a custom for a much loss period, 
ar. ffr., for so short a time as twenty years, a jury has, in the 
absence of evidence to the contrary, been held justified in 
finding that the custom had existed immemoriaUy (r). And 
now, where a claim “ may be lawfully made,” at the common 
law, by custom, prescription («), or grant, to any right of 
common, or other .profit or benefit to be taken and enjoyed 


(p) See per Ooekbunif 0. J .9 Muff- 
ffleton T, £amett, 2 H. & N. 6S1. As 
to manorial custoniB) see Richardison y, 
WMier, 2 B. & C. 827. 

( 9 ) 1 Bla. Com. 76. 

(f) Jenhina y. Jlarvey^ 1 Gr. M. & 
E. 877 ; cited, Muattr jPilots, o&c., of 
Jfaweatth^pon-Tffne y. BrmdUy^ 21 
I 4 . J., Q. B. 196 ; & a |^2 £. &B. 428 
n. ; iZ. Y. 2B. &C. 54. Beealso 
Date qjf Beaufort y* Smith, 4 £xeh. 


450. 

(«) Tbe distinction between custom 
and prescription is this — ^thiat custom is 
a local usage not annexed to any person, 
whereas prescription is merely a per- 
sonal usage, as that S. and his ancestors, 
or those whose estate he has, hare used 
time out of mind to enjoy a particular, 
adrantage or priYilege : 2 Bla. Com. 
268 ; per Cur., Mayor of Lynn Regie 
Y. Taylor, 8 Loy, 160. 
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from or upon ** the Jand of any person,” or to any way or 
other easement, or to any watercourse, or the use of any water 
to he enjoyed or derived” upon or from the land of any person, 
reference will have to ho made to the Ist and 2nd sects. (^) 
respectively of the statute just mentioned, whidi was passed 
Nfith a view to “ shortening the time of prescription in certain 
cases.” 

2. A custom must havo hecn continued; because “any 
interruption would cause a temporary ceasing : the revival 
gives it a new heginning, which will he within time of 
memory, and, thereupon, the custom will he void. But this 
must he tmderstood with regard to an interruption of the 
right; for an interruption of tho possession only for ten or 
twenty years will not destroy the custom. As, if the inhabi- 
tants of a parish havo a customary right of watering their 
cattle at a certain pool, the custom is not destroyed though 
they do not use it for ten years, it only becomes mo^e difficult 
to prove ; but if tho right ho anyhow discontinued for a day, 
the custom is quite at an end” (u). 

Where a custom has been thus “ continued” in tho sense 
above assigned to that term, it, in fact, comes at last to an 
agreement which has boon evidenced by such repeated acts of 
assent on both sides from tho earliest times, beginning before 
the time of memory, and continuing down to our own time§, 
that it has become tho law of the particular place wherein it 
has been shown to obtain (©). 

3. A valid custom must have been peaceable, and acquiesced 
in, not subject to contention and dispute ; for, as such a custom 
derives its force and authority from common consent, tho fact 
of its having been immemorially disputed, either at law or 
otherwise, would be a proof that such consent was wanting (le). 

(() Upon wbich see Mr. Bhelford’s (v) Jndgm. Tgjun r. Smith, 9 Ad. k 
notes in his ed. (6fh) of the Real Prop. E. 425. 

Stats, pp. 2, 5. (as) 1 Bla. Com. 77. 

(«) 1 »a. Com. 77. 
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4. A custom must be reasmabley or, r^ther^ it must not be 
unreasonable (y). custom,’^ therefore, ^'may be good, 

though the particular reason of it cannot be assigned, for it 
sufficeth, if no good legal reason can be assigned against it. 
Thus, a custom in a parish that no man shall put his beast 
into the common till the 3rd of October would be good ; and 
yet it would be hard to show the reason why that day in 
^particular is fixed upon, rather than the day before or after. 
But a custom that no cattle shall be put in till the lord of the 
manor has first put in his is unreasonable, and, therefore, bad : 
for, peradventuro, the lord will never put in his, and then the 
tenants will lose all their profits” (s). 

A custom, however, is not unreasonable, merely because it 
is contrary to a particular maxim or rule of the common law, 
for conmettulo ex eertd catiad rationabiK usitata privat communem 
legem, as the custom of g avelkind , and bo rough- English, which 
are directly contrary to the law of descent ;'ot, again, the 
custom of Kent, which is contrary to the law of escheat (o). 
N6t is a custom imreasonablo because it is prejudicial to the 
interests of a private man, if it bo for the benefit of tho 
commonwealth, as tho custom to turn tho plough upon the 
headland of another, in favour of husbandry ; or to dry nets 
on the land of another, in favour of fishing, and for tho benefit 
of navigation (b ) ; or to take water firom his well (c). 

It is not an unreasonable custom that a tenant (d), who is 
bound to use a farm in a good and tenantable manner, and 
according to the rules of good husbandry, shall be at liberty, 
on quitting the farm, to charge his landlord with a portion of 
the expenses of draining land which requires draining ac- 
cording to good husbandry, though the drainage be done 

(^) 1 Bla. Oom. 77 ; Hix y. Qwtdi- Bing. 286. 
fier» 2 Bolstr. 195. (c) y. Wcutd^ 4 B. & B. 702. 

(x) 1 Bla. Com. 77« (<{) As to customs of the oountiy af- 

(a) Ante^ p. 11. fecting the relatioa of landlord and 

% Jndgm. Tywx r. 9 Ad. &: tenanl^ see the remark^ post^ p; 18. 

K ‘421 ; Lwd FifJmwi/th v. Oetorge^ 6 
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without his I&ndl^id’s knowledge or consent (e). And a 
custom, that tenant shall have the waygoing crop after the 
expiration of his term, is reasonable and good. ** It is just ; 
for he who sows ought to -reap ; and it is for the benefit and 
encouragement of agriculture. It is, indeed, against the 
general rule of law concerning emblements, which are not 
allowed to tenants who know when their term is to cease, 
because it is h(dd to be their fault or folly to have sown 
when they knew their interest would expire before they could 
' reap. But the custom of a particular place may rectify what 
otherwise would be imprudence or folly” (/). 

5. A custom ought to be certain. And, therefore, a custom 
that lands shall descend to the most worthy of the owner’s 
blood, is void ; for how shall this worth be determined P But 
a custom, that lands shall descend to the next male of the 
blood exclusive of females, is certain, and, therefore, good. 
So a custom to pay twopence an acre in lieu of tithes is good ; 
but to pay sometimes twopence, and sometimes threepence, as 
the occupier of the land pleases, is bad, for its uncertainty (g). 

On the ground of uncertainty, the following custom was 
held bad ; viz., for all the customary tenants of a manor, 
having gardens', parcels of their tenements, to dig, take, and 
carry away firom a waste within the manor, “ for the purpose 
of making and repairing grassplots in the gardens, parcels of 
the same respectively, for the improvement thereof, such turf 
covered with grass fit for the pasture of cattle, as hath been 
- fit and proper to be so used and spent every year, at all times 
in the year, as often and in such quantity as occasion ” may 


Mouttey v. Lttdlam, 21 L. J., 
Q. B. 64 ; I><dby t. Hirdf 1 B. & B. 
224. With referenm to the 'reason- 
ftbleneu of pattieular alleged onstonu, 
see also HUton r. EmA OnatwUe, 5 
Q. A 701 ; RogtVM r. Brtntm, 10 
Q. B. 26 : Shpooi T. BvOodtt 6 Q. B. 
888; 6^ T. Flight, 8 0. B. 681 ; 


Big, r. DfiUbg, 8 Q. B. 602; L» eate 
de Tanistry^ Davys, 28 b, 34. 

(/} Wiffffleaujorth v. DcHUwmy BongL 
201 ; 1 Smith L. 0. 4th ed. 

453. 

(^) 1 Bla. Com. 78; Lt C(ue de Ta- 
metry, BaTys^ 28 b^ 35 ; JBleweU t. 
Tregawning, 8 Ad. A B. 554. 


Cnstom-- 
must be cer- 
tain. 





003IM0K LAW — ^WHAT — 


require (A). "A custom,” said Lord EUet^bcrough, 0. J., with 
reference to this case, ** however ancient, must not he inde- 
finite and unchain ; and here it is not defined what sort of 
improvement the custom extends to.” And he added, — 
<< there is nothing to restrain the tenants from taking the 
whole of the turbary of the .common, and destroying the 
pasture altogether. A custom of this description oug^t to 
have some limit ; but here thoie is no limitation to the custom 
as laid but caprice and fancy ” (t). But a custom to pay a 
year’s improved value by way of fine on a copyhold estate 
might be good, though the value is a thing uncertain ; for it 
may at any time be ascertained, and the maxim of law is, 
id cerium eat quod cerium reddipoieai Qt). 

111 Broadbeni v. Wilke (/), wo have an instance of a custom 
being hold void *on the two-fold groimd that it was unrea- 
soi^able and uncertain. There the custom doimed (so far as 
it need here be stated) was, that when and as often as the 
lord of the manor, or his tenants of the collieries or coal-mines, 
sunk pits in certain freehold lands within and parcel of the 
said manor, for the working of the said pits, and to got cools 
thereout, the lord and his tenants might cost the earth, stones, 
&o., coming thcre&om, m heaps ** on the land near to such 
pits,” “ there to remain and continue ” at " his and their will 
and pleasure : ” in giving judgment with reference to tho 
validity of this custom, Willee, C. J., remarks, *‘Tho objec- 
tion that this custom is only beneficial to the lord, and greatly 
prejudicial to the tenants, is, we think, of no weight ; for it 
might have a reasonable commencement, notwithstanding, for 
the lord might take less for the land on the accoimt of 
disadvantage to lus tenant. But the true objections to 

(A) WUeonr. Wtffet, 7 East, 121. (1) WOH S60; S. 0. Cm Enor), 

{i} S«e also Claytm t. Cvd>y, 5 * 1 AS; 2 Str. 1224 ; -with irhioh 
Q. B. 4U(. compare JBoipere y. Tailor, 1 HMe'N. 

(A) 1 Bla. Gem. 78 ; Leg. ILuc. 3rd 708 ; r. Lottring, Id.- 784. 

ed. 688. 
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custom are, that it is uncertain, and, likewise, unreasonable, 
as it may deprive the tenant of the whole hcmefit of the land ; 
and it cannot be presumed that the tenant at first would come 
into such an agreement.” He also remarks, that every custom 
** must be certain, for two plain reasons : 1st, because, if it be 
not certain, it cannot be proved to have been time out of mind, 
for how can anything be said to have been time out of mind 
when it is not certain what it is ? 2ndly, it must be certain, 
because every custom presupposes a grant, and if a grant bo 
not certain it is void.’* The Chief Justice then observes that, 
tested by the foregoing rule, the custom abovo set out is bad, 
as being neither certain nor intelligible ; especially by reason of 
the expression “near to ” used in sotting out the custom, to which 
expression no precise and definite meaning can be attached. 

After thiis pointing out tho uncertainty of tho alleged 
custom, Wille8,X). J., proceeds to say, that all customs mu# be 
reasonable, otherwise they are void, “ and certainly no custom 
can bo more unreasonable than tho present. It may deprive 
the tenant of the whole profits of the land ; for the lord or his 
tenants may dig coal-pits when and as often as they please ; 
and may, in such case, lay their coals, &c., on any part of the 
tenant’s land, if near to such coal-pits, at what time of tho 
year they please, and may let them ‘lie there as long as they 
please so that “ they may be laid on the tenant’s land and 
continue there for ever, though it may be more convenient for 
the lord to -bring them on his own land ; which is absurd and 
unreasonable.” 

6. A custom, though established by consent, must, when 
established, be compulaart/, and not left to the option' of every 
man, whether he will use it or no ; therefore, a custom that 
all the inhabitants of a particular district shall be rated toward 
the maintenance of a bridge will be good ; but, a custom that 
.every man is to contribute thereto at his own pleasure is idlo 
and absurd, and indeed no custom at all (m). 

(m) 1 Bla. Com. 78. 
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7. Gnstoms must be consistent with each othm‘<— one custom 
cannot be set up in opposition to another ; for, if both are 
really customs, then they are of equal antiquity, and must 
have been established by mutual consent, which to say of 
contradictory customs is absurd (n). 

8. With reference to the interpretation of customs, it will 
suffice to say that customs, especially where they derogate 
from the general rights of property, must be construed 
strictly (o) ; they are not to be “ enlarged beyond the 
usage^’ {p ) ; they may be abrogated by statute (?). 

Besides local customs properly so called, there are, in 
different parts of the country, certain usages existing, which, 
unless excluded expressly or impliedly by agreement between 
parties (r), reg^ate, to some extent, the relation of landlord 
and tenant, or affect the reciprocal rights of incoming and 
ot%oing tenants, and are usually known as '' customs of the 
cotmtry.” Now, a custom («) belonging to this class need not 
be shown to have existed immemorially, but will be established 
on proof of a usage, recognised and acted upon in the 
particular district, applicable to farms of a like description 
with that in regard to which its existence is specifically 
assorted (^). A ** custom of the country,” in order that it be 
good, must bo reasonable (os will appear by reference to some 
of the cases above cited), and sufficiently definite and certain. 

Yoiy similar to the local usages last mentioned, as regards 


(n) 1 Bla. Com. 78. 

(o) Judgm. Rogers y. Brenton^ 10 
Q. B. 57 ; 1 Bla. Com. 78 ; per BayUy^ 
J., 2 B. & G. 889. 

(p) Ju^gm. ilWAury. Bokevhafn^ 11 
Hod. 160 ; see per Coekhurnt 0* J., 2 
H.&;N. 680-1. 

{q) TrwwU t . MercKanU TmUori 
11 Bioh. 855. See^ for instance, 
stat. 19 & 20 Viet. c. 94. 

(r) Post^ Book II. 


(«) The word custom” thus used 
cannot mean a custom in the strict 
legal signification of the word : for that 
must be taken with reference to some 
defined limit or space, which is essen- 
tial to every custom properly so called 
per Iiord BlUnimwgh, 0. J., Legh t. 

4 East^ 154, 158. 

(0 Woodf. L. & T., 7th edit., 449 ; 
JkUhy y. Hirtif 1 B. & B. 224, where 
the question was raised at Nisi P^ius. 
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their operation upon the contracts of parties, are particular 
UBoges of trade which exist in certain places ; and, in order to 
be efiEectiye, must be reasonable and must be proved by apt 
evidence in courts of justice. The legal effect of these usages 
of trade I shall hereafter notice, when treating of Mercantile 
Contracts ; they cannot, in strictness, be considered as forming 
part and parcel of our customary law {x). 

As our lex aoripta must be interpreted, so must our Ux non 
scripta be declared by the Judges (^), whose ofBlce, as already 
stated (s), it i&jm cUcere, and whose decisions, when collected 
in the reports, exhibit our common law, as it has actually been 
applied to facts differing from each other, as well in kind as in 
their combinations. Judicial decisions, indeed, afford the best 
— oftentimes the only — evidence of what law is ; and, in 
arriving at these decisions, the Judges allow themselves to be 
guided by established precedents, by fixed and recognised riries 
of pleading, evidence, and practice (a), and by the admitted 
maxims of the law. 

In conformity with our most approved Commentators, I 
have mentioned maxims as one important element of our 
common law. Of these maxims, which embody principles of 
much value, when their application is rightly understood, 
many have been derived to us from the Homan or Civil Law ; 
and, although it be true, as recently remarked, that tiiis law 


(m) See Cuthhert v. ChAmming^ 11 
Exeh. 406 ; 8. C7., 10 Id.809 ; PaacUm t. 
Courtmy, 2 Poet. & Fin. N.P. Ca. 131. 

(a?) Mercantile customs seem properly 
divisible iniot three classes : — 1. Cus- 
toms “which aU nations agree in and 
take notice of,” and whidi are held to 
be part of the law of England : 1 Bla. 
Com. 273. 2. Customs prevailing^ 

tbronghont the length and breadth of 
this oomitry, which also have the force 
of law herSf and are in general judicially 
noticed, without proof. 8. Customs 


purely local, such as are alluded to in 
the text, which must be proved. See a 
learned note, 8 C. B. 967, and cases 
cited, ante, p. 10. The custom of Lou- 
don is certified by the Becorder : see 
We^ohy v. Pay, 2 B. a B, 605. 

(y) ^ per Norths C. J., Barnard- 
iston V. SoatnSf 6 How. St. Tr. 1095, 
1116. 

(s) Ante, p. 5. 

(a) As to the ordinary * rules of 
pleading evidenoe, and practice in civil 
cases^ see post, Chap. 4. 

0 2 


liox non 
scripts-— 
how de- 
clared. 
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fonns no rule binding in itself upon the subjects of these 
realms ; yet, in deciding a case upon principle, where no direct 
Authority can be cited from our books, the Courts at West* 
minster will listen to arguments drawn from the Institutes and 
Pandects of Justinian, and will rejoice if their conclusions are 
shown to be in conformity with that law, which is ** the fruit 
of the researches of the most learned men, the collective 
wisdom of ages, and the groundwork of the municipal law of 
most of the countries in Europe” (6). 
to Before concluding this chapter, one observation further may 
be offered : — The law of England, whether statutory or custo- 
maiy, professes to act in accordance with, and to bo regu- 
lated by, certain great fundamental principles. It professes 
to act and adjudicate conformably to the law of Nature, the 
law of God, to common sense, to legal reason, justice, and 
humanity (c). 

lAwof “The law of Nature,” says Blackstone (<f), “being coeval 

with mankind, is superior in obl^ation to any other ; ** “ no 
human laws are of any validity if contrary to this.” We 
road also in Calcines case (e) that the “law of Nature is part 
of the laws of England : ” and in Forhes v. Cochrane {f), that 
“ the proceedings in our Courts are founded upon the law of 
En gland, and that law is again founded upon the law of Nature 
and the revealed law of God.” So that if a “ right sought to 
be enforced is inconsistent with either of these, the English 
municipal Goiurts cannot recognise it.” Nay, in the case last 
cited, it is even Is^d down as a maxim, that international 
oomiiy {g), or comUas inter communitates, “ cannot prevail in 

(S) Judgm. 12 M. ft W. 85S ; per oonniiy ; and tbat the b^en of proof 
0. Je| 5 Bing* 167 ; Hale, Hist. rests cm those who affirm the adoption 
Com. Lawy 24, adopted 1 Bla. Com. 79. of any portion of it here. 

In Beg. t. ArekhUkop of (c) See Bam, ScL Leg. Jndgm. 10. 

11 Q. B. 649| Lord Demmm obeems, {d) 1 Com. 41. 

that the canon Um forms no part of (c) 7 Bep. 4, 6. 

the law of England, unless it has been (/) 2 B. & C. 471. 

brought into use and acted upon in tygf * (p) **The true foundation on which 
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any case where it folates the law of onr own country, the law 
of Nature, or the law of God ” (h). 

In Hoft y. WWss (t), it is judicially affirmed that the law Onuidm- 

• . . . . tionaof 

of England will not sanction what is inconsist^t with huma> Humanity- 
nity ; ” and. in Day v. Savage (J), Sohart, 0. J., remarks that 
" even an Act of Parliament made against natural equity — as 
to make a man judge in his own case — ^is void in itself; for 
Jura naturcB sunt imimittMUa, and they are hges legum** 

Legal reason and coihmon sense also are frequently invoked cmam^ 
by the administrators of our law as guides whom they may 
safely follow (A). By “ legal reason,” however, is here to bo 
understood that schooled and tutored reason which a well' 
trained legal intellect brings to bear upon tho questions sub- 
mitted to it. “ Discretion,” observed JOord Mansfield, C. J., in 
R. V. Wilkes {t), “ when applied to a court of justice, means 
sound discretion guided by law. It must bo governed by rule, 
not by humour ; it must not be arbi^ary, vague, and fanciful, 
but legal and regular.” 

We need then scarce hesitate to adopt the expressions of 
Willes, J., in Millar v. Taylor (m), that “ principles of private 
justice, mor^ fitness, and public convenience,” ** when applied 
to a new subject, make common law without a precedent — 
much more, when received and approved by usage ; ” or those 
of Aston, J., delivering his opinion in the same oase(ff), 
who appeals in support of it to “the law of Nature and 


the administration of international law 
must rest, is» that the rules which 
ought to goyem are those which arise 
from mutual interest and utility, from 
a sense of the inconyenienoes which 
would result from a oontraxy doctrine, 
and from a sort of moral necessity to do 
justioe, in order that justice may be 
done to us in return.” Story, Oonfl. 
Law% 8rd ed., 45. 

(A) See IPtfiUon y. Livingtitonef 8 
Jlaoqt. H. L. Ca. 497. 


(t) 3 B. & Aid. 819, cited per Beat^ 
0. J., Bird y. Holbroohy 4 Bing. 640-1. 

O') Hob. 87 ; 4 Inst. 71. 

(A) ^^Howeyer technical, roles are 
to be attended to, and in some eases 
cannot be dispensed with ; yet in ad- 
ministering Justice we must not lose 
(^ht of common sense.” Per Lora 
Kenyon^ C. J., 2 East, 208. 

(l) 4 Burr. 2539. 

(m) Id. 2812. 

(») Id. 2387, 2348. 
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truth,’* ** the light of reason and the coniihon sense of man<> 
kind ; ” and examines in detail what he designates as ** certain 
great truths and sound propositions,” by which man, as a 
rational creature, is laid under the obligation of being 
governed (o). 


(o) In the foregoing cliapter, mention 
lias not been made of certain laws, 
-whicih Sir W. Blackstone (1 Com. 67) 
designates as ‘ ^ particular, ” f bat is, as 
** adopted and need by some particular 
Courts ; ** and this omission has been 
made advisedly, my inquiries being re- 
stricted to that law which is adminis- 
tered by our Courts of Common Law, 
in accordance with the plan indicated 


in the remarks introductory to this 
book. 

The law of Parliament, although on 
some remarkable occasions it has been 
weighed and considered in courts of 
law, is equally foreign to the plan and 
design of this treatise. 

In regard to exclusive local jurisdic- 
tion, Turner v. 10 Q. B. 292, 

may be consulted. 
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CHAPTER 11. 

COURTS OF LAW. 

Havino, in the last Chapter, shown what our Common 
!Law is, and set forth concisely the elements of whitdi it is 
composed, I now proceed to inquire into the nature and con- 
stitution of those tribunals by which, it is administered : — in 
the first place, passing under review the Origin, History, 
and actual Jurisdiction of our three Superior Courts, together 
with the mode in which business is conducted there ; and, 
secondly, exhibiting, with, brevity, the extent and limits of the 
Jurisdiction of our County Courts. 


Sect. I. The Superior Courts. 

1. Their Origirit History, and Jurisdiction. 

2. Mode of Procedure in Bane and at Judges* Chambers. 

1. Origin, History, and Jurisdiction of the Superior Courts (a). 

At the very outset of an inquiry respecting the origin and 
history of our Superior Courts of Law, it becomes essential to 
look hack for a moment at the nature of those judicial tri- 
bunals which existed' here immediately prior to and at the 
date of the Herman Conquegt, that particular epoch, affording 
a convenient starting point, whence the proposed invei^tigafion' 
may he prosecuted. 

(a) Ipor additipnal information upon manner when oondenaed nt 8apra» re* 
this Bnl^eo% wfakh can scardely be pre- ferenoe may he made passim to the 
eented to tiie rea^i^ in a satisfactory works cited in* notia 
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Adopting this plan, it will be found, thaA, at the period in 
question, the ordinary legal tribunals of most praotical import- 
ance established in this country were the Ooimty and theHundred 
Oourts (&), which institutions traced their descent from a distant 
age, and from tribes amongst whom the name and office of 
king were alike tinknown ; on which account, a learned writer 
has observed, that our common law jurisdiction may be con- 
sidered as emanating from the people (c) ; and it certainly, 
during successive centuries, retained much of that rudeness 
which belonged to and was dorived from a primseval and very 
barbarous state of society. Of the two legal tribunals which 
I have mentioned as existing here prior to and at the date of 

Hnndred the Norman Invasion, we know that the Hundred Ootut was. 

Court. ........ 

in pomt of jurisdiction, inferior to that of the County or 
Shire, although it may be impossible to define with accuracy 
the precise boundaries and territorial limits of the Anglo- 
Saxon Hundred (d). Of this Courts it must suffice to say, 
that it met once at least in each month ; that it had both a 
civil and a criminal jurisdiction ; that it was composed of the 
thanes and landlords whoso demesnes were included within 
the hundred ; and that it was held under the head officer or 
ealdorman of the particular district, assisted by tho bishop of 
the diocese («). 

County or It was, however, in the Shire ( f) Court, which seems to 

Shire Court* ' ' ^ i 

have been held twice m every year, that the principal causes 
were, at the time now spoken of, heard and determined. In 
this Court cognisance was had of offences which concerned the 
crown or public, as felonies, breaches of the peace, nuisances, 
and the like, as well as of questions involving the title to 
land. Whilst) in all civil suits, the Shire Court appears to 

(b) 1 Beevee, Hist. Eng Law, 7. (/) The shire seems sometimes to 

(e) Fsigr. Orig. Anth. of Eingfs have been formed by idadng one or 
Oonno. 10. more hundreds under the government 

(d) 1 Fhlgr. Eng. Comm. 96. of an earl or his depi^ty : 1 Palg. Eng. 

(s) 1 Falgr. Eng. Comm. 98, 101. Comm. 117. 
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have had an. original jarisdiction similaT to that of the 
"Hundred Court, besides an appellate jurisdiction over the 
subordinate tribunal {g). 

It might perhaps reasonably have beeh surmised, that, 
whilst the country continued throughout its length and breadth 
in a disturbed and unsettled state, a system of administering 
justice by means of local courts would be found essential ; and 
although, even in Anglo-Saxon times, the Sovereign was in 
theory the supreme legislator of his people, and the solo 
fountain of remedial justice — although, moreover, it was his 
peculiar prerogative to redress the defects, abuses, and cor- 
ruption of inferior tribunals — yet it does not scorn that any 
appeal lay from the Shire or Hundred Court to the Crown, as 
of right, and at the mere will of the suitor, or save in certain 
specified and extraordinary cases. By the laws of Hing Edgar, 
for instance, who fi.ourishcd during a portion of the latter half 
of the 10th century, wo find the right of appeal to the King’s 
Court tims limited and defined ; Nemo ad Regem appellet pro 
aliqtid lite nisi domi jure suo dignm esse vet jus consequi non 
possit. Si jus nimis severum sit, alleviatio deinde queeratur apud 
Regem. From this and similar passages to be met with in tho 
Anglo-Saxon and Danish laws, it seems, in accordance witii 
the opinion of our most learned writers, that a suitor in the 
County Court could not appeal to the supreme tribunal, unless 
justice wore altogether denied him in the inferior Court, or 
unless he laboured under some disability which precluded him 
from suing therein, or felt specially aggrieved by the scixleuco 
there pronounced upon him (A). So completely, indeed, was 
a system of local administration of justice carried out in the 
Anglo-Saxon times, that it has been doubted whether, strictiy 


(g) 1 Eng. Oomm. 119 ; Dagd. in most transactioiu giving rise to liti* 
Qtig. Ohap. 14 (p. 29). See 2 HslL gation, purely dvilmattenrareljr called 

Midd. Agee, 140. It must be remem- for adjndicatioii. 

bered that^ during the period here (h) Palgr. Einffs Conna. 10, 11 ; 
referred to^ vben finree was an element Falgr. Bng- Comm. 288. 
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spe&ldiiig, the Sovereign Bimsdf had ihen/unless in cases of 
public concern, any original jurisdiction, though we may 
readily believe that few princes in those days declined to 
exercise judicial fiitictions when solicited by favourites, tempted 
by bribery, or stimulated by cupidity and avarice (»). 

Probably the best view of this subject, which can be given 
in a few words, is presented by Sir F. Palgrave (k), who 
tells us that “ the judicial functions of the Anglo-Saxon mo- 
nanhs were of a two-fold nature; the ordinary authority 
whi^ the king exercised, like the inferior territorial judges, 
differing, perhaps, in degree, though the same in kind ; and 
the prerogative supremacy pervading all the tribimals of the 
people, and which was to be called into action when they 
were unable or unwilling to afford redress:” the former of 
these functions resulting from the peculiar and immediate 
relation of the vassal to his superior ; the latter being inherent 
in the kingly office and prerogative. 

When William the Conqueror was established on the 
* throne of England, an important change in the machinery for 
administering justice was effected, which gradually led to the 
establishment of our three Superior Courts of Common Law. 

I allude to the introduction into this coimtry of the office of 
Chief Justiciar (t), and the gradual centralisation of judicial 
power which was effected here by the establishment of the 
Aula Megia or Supreme Council of the sovereign, — a Court 
which was invested with some most important functions of a 
•‘ptrrwly judicial nature. 

For at least two centuries subsequent to the Norman Con- 
quest, the histoiy of the King’s Court, a tribunal occupying 
the most prominent station in the government of the coantry, 
is Q>artly from the absence of records (m), and partly from 


(Q 1 Xdngaid, Hirt. Eng. 859. Palgr. Eng. Comm. 289 ; ICndox, Hurii. 

(iti) 1 Hiat. Comm. 282. Bxoh. Chap. 2. 

^ Aa to ike natnie of the fonotione (m) See Coiqpei’a Aoconnt of tiw 
dolesaied to the kin{^. jnetiaan, see 1 PnUio Eecorda, toL 2, p. 820. 
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their ambigaity) ihvolyed in considerable obscurity (n). We 
know, howeyer, that in the earlier times the Curia JRegis was 
the Supreme Court of Judicature of the kingdom^ and a re- 
sort for the barons and great men of the realm, who* gaye, as 
occasion required, their attendance there (q). We may also 
belieye that, in the time of Edward I., the King’s Council 
. was composed of the chancellor, the treasurer, the justices of 
either bench, the seijeants, some of the principal derks of the 
Chancery, and such others, usually (but not exclusiyely) 
bishops, earls, and barons, as the king thought fit to name (p). 
The Supreme Council, thus composed, must, howeycr, in order 
to ayoid misapprehension in regard to its functions, be care- 
fully distinguished from the Council in Parliament ; tho 
assembly called a Parliament being, at the period alluded to, 
formed by a union, or rather by a simultaneous assemblage, of 
the members of the usual Council, and of such other persons 
as were summoned or returned to treat and advise concerning 
tho welfare of the realm (q). 

To the Cttria iLegis, which thus, during the session of Par- 
liament, appears to hayo formed a component part of the 
legislatiye body, were addressed the petitions and complaints 
of indiyiduals seeking redress for injuries and wrongs not 
cognisable elsewhere, or labouring under some inability to sue 
at common law, or to obtain a fair trial before tho inferior 
tribunals. Accordingly we find that oppressions, alleged to 
haye been committed by the ministers and bailiff of the 
Crown, nuisances which could not be abated by the common 
law, and trespasses which could not be so redressed, consti- 
tuted fertile sources of complaint to the Council (r) ; and oyer 
such matters there can be no doubt that it gradually assumed 

(») Falgr. Kingfs Conno. p. 10. also 2 Hall. Midd. Ages, 187. 

(o) Coop. Fob. B«e. vol. 1, p. 410. (g) Falgr. Kintfs Conne. p. 20 ; 1 

For florihar detaila aee also 2 Hall. Beo'rea, Hist. Bag. Laar, 2ad ed., 218, 
Hidd. Agas, 187. («*) ridgr. King’s Oonno. 21, 22, 26 f 

(p) Falgr. Sing's Gooac. p^ 20; see 1 Fsdgr. Bng. Oomm. SIS, 
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and exercised an extensive original jurisdiction, which greatly 
diminished the importance and impaired the dignity of the 
County Courts ; though these latter tribunals, derived, as above 
shown, from the Anglo-Saxon times, nevertheless continued to 
exist throughout the land. 

From this Supreme Council or Coxurt, whore the king, in 
theory, was always present, which attended on his person, and . 
was therefore ambulatory as the Sovereign changed his place 
of abode, may, without much difficulty, be deduced the gradual 
formation of a Court of Exchequer, of Common Pleas, and 
of King’s Bench : these Courts having been originally in 
the nature of committees, delegated by the Sovereign for the 
despatch of specific branches of the business of his Court ; but 
which, by degrees, assumed a permanent and an altogether 
separate and independent existence (s). 

SSoSSa of commence with the Court of Exchequer. It will readily 

admitted that, on the introduction of the feudal system 
BevaatM. country, together with the burthens incident to it, of 

escheat, forfeiture, fines for alienation, for wardship, marriage, 
and the like, the claims of the Crown, as lord paramount, upon 
the subject must have become so complicated and multifarious 
as to require the sole and undivided attention of some peculiar 
department of the Boyal Coimcil ; and to this necessity may 
properly be ascribed the origin of the Court of Exchequer, 
which, in its inception, was but a select committee of the 
Supreme Council, appointed to sit apart from it in the king’s 
palace for the purpose of auditing his accounts and compelling 
payment of such feudal dues as were in arrear to him (^). 

(a) 1 Falgr. Eng. Comm. 291. The entries cited from the rolls of the King's 
resolution of the authority of the Aula Bench by Mr. Seijeant Manning, in his 
jEtegia into the independent jurisdictions learned work inUtled Berviens ad 
now exercised by the Courts of West- Legem, p. 263. See also Coop. Pub. 
minster Hall appears to hare taken Bee. yol. 1, pp. 282, 411. 
place yeiy gmdaidly. That the seyer* (t) The Exchequer also issued writs 
ance was not complete at the beginning applicable where the rights of the sub- 
of the fourteeipth century, appears from jeot were withheld by the officers or 
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The Court of Exchequer was, then, the first of^oot from — 
or rather seems always to have been, a subordinate department 
of (tt) — ^the great Court of the Aula Regia; and to it all matters 
relating to the king’s revenue were assigned for determination. 
So that, for example, when the Supreme Court infiiotcd fines 
on criminal offenders, the records were estreated into the 
Exchequer, and thence process issued for levying and getting 
in the fines. Here, too, the accounts of the king’s revenue 
wore made up and passed; and when, in the progress and 
investigation of civil causes in other Courts, penalties were 
imposed on the parties payable to tlie king, his Court of 
Exchequer had power to call in and collect the same {x). 

Although, however, the jurisdiction of the Exchequer was, 
in the first instance, principally, or, as some think, wholly, 
confined to matters connected with the revenue, or springing 
out of the feudal relation of lord and vassal, it is certain that 
at a very early period this Court had acquired jurisdiction in 
personal actions not at all affecting the rights or revenues of 
the Crown (y). Thus, in the Statute of Eutland (10 Edw. 1), 
we find a clause to this effect ; — ** For so much as certain pleas 
were heretofore holden in the Exchequer, which did not 
concern us nor our ministers of the Exchequer, whereby as 
well our pleas as the causes of our people are unduly delayed 
and impeded, we will and ordain. That no plea shall bo holden 
or pleaded in the Exchequer aforesaid, unless it do specially 
concern us and our ministers aforesaid.” Efotwithstanding, 
however, the above expression of the royal will, the practice 
of the Exchequer did not alter, but the Court in question 
continued to entertain causes of a personal nature between the 

minidters of the Orovn, as where Couno. 24; see Gilb. Bxch. chap. 1. 

lands charged with the payment of (u) 1 Beeves, Hist, Eng. Law, 2nd 
rents or annuities, or liable to other ed., 48. 
daims, wore vested in the Crown or its (sc) Sell. Prac. Introd. 8, 9. 

grantees, during the minority of an (y) 1 Beeves, Hist. Eng. Law, 2Dd 

heir, or by way of escheat or forfeiture,” ed., 51. Me4ox, Hist. Ezch., 2nd ed., 
and in other cases : Palgr. Kin^s ^ vol, 1, p. 209 ; vol. 2, p. 78. 
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Its Equitw 
Jurisdiotion. 


subjeeis of the drown, by bolding that tiiis statute did not 
i^ply to suits between subjects who were debtors to the Crown, 
and then by conniving at the plaintiff’s falsely suggesting 
that he was such a debtor; and that by reason of the 
defendant not paying what he owed to the plaintiff, the 
plaintiff would himself be less able to pay what he owed to 
ihe Crown (z). ‘Tho formula to which this fiction gave rise in 
the process of the Court (usually known as tho clause of guo 
mmtts) haying long obtained, was finally abolished by the 
Uniformity of Process Act (3 Will. 4, c. 39). 

As regards the Equity Jurisdiction of the Court of Exche- 
quer, a very few words will suffice. We know that by King 
Edward I. this Court yj^as divided into two separate and 
distinct branches, viz. the Receipt of the Exchequer, and tho 
Court for the Hearing of Causes (a). We also know that, 
some time prior to the reign of Edward III., a certain kind of 
equitable jurisdiction was exercised by the Exchequer, and 
that the equitable powers thus exercised were gradually 
established and amplified ; so that when Blackstone wrote (5), 
and, indeed, until the recent statute, 5 Yict. o. 5 (c), the same 
jurisdiction was exercised and the same system of redress 
pursued on tho Equity Side of the Exchequer as in the Court 
of Chancery, save only in respect of some few matters peculiar 
to each tribunal, and as to which the other could not interfere. 

However, by the 1st section of the Act just mentioned 
(6 Viet. c. 6), the equity jurisdiction of the Court of Exche- 
quer was abolished, and transferred to the Court of Chancery. 
Some doubts have certainly been entertained as to the precise 
effect of this enactment, with reference to the equitable juris- 
diction of the Court of Exchequer in revenue causes. And 
upon this point the cases may be consulted (ef). 


(a) 1 Sell. Ftao. Introd. 10, 82. 
(a) 1 Sdl. Fnto. lutrod. 28. 

(8) 8 Bla. Com. 426. « 

(e) See also 6 A 6 Yiot. a 86. 


(d) T. JIalUnff, 16 M. & 

W. 687 ; Oorjioratum of London t. 
AU.-Qen., 1 H. L. Ca. 440. See 1 
ChiUy, Andu ft,, 9th ed., p. 2. 



THE SUPBBIOB COURTS. 


81 


Although the Supreme Council had, during the first century powen 
from the Norman Conquest, suffered some diminution of its sS!^^ 
business by the establishment and separate uction of the Court 
of Exchequer in the manner pointed out, it still entertained 
causes of moment which did not immediately concern the 
revenue : it had cognisance of all criminal offences committed 
within the county where it happened to be, and it exercised 
jurisdiction on appeal from inferior tribimals (c). Further 
encroachments wore, however, gradually made in various ways 
upon its power. In the first place, a practice crept in of wp«oi»iOMn- 
issmng special writs or commissions of oyer and terminer, at 
the suit and on the complaint of individuals (/) : for instance, 
where any extraordinary outrage hq^ been committed, requir- 
ing a more speedy or more effectual remedy than could bo 
furnished by the usual forms and process of the inferior courts. 
Sometimes the inquests necessitated by these complaints were 
ordered to be determined in the local courts, or by the justices 
in eyre ; and sometimes to be thus taken and afterwards 
returned before the Council for judgment {g). 

To restrain this practice, which was oi)on to much abuse, 
various enactments were expressly passed, in consequence 
whereof it gradually feH into desuetude (A). 

Again, so early as the reign of Hen. I., and perhaps oven 
in that of Wilham the Conqueror (i), assizes seem to have 
been occasionally held by Justices Itinerant, who, by reason of 
the inconvenience which suitors suffered in being compelled to 
attend the King’s Court from place to place, were commissioned 


(e) 1 SelL Frae. Introd. 11. 

(/) Forms of peUtions for such writs 
are given in Falgr. Kinjfs Conne. 28 et 
seq. 

(jg) Falgr. Kin{fs Coimo. 25, 26. 

(A) Falgr. Einjfs Conne. 82, 88. 

1 Beeves, Hist. Eng. Law, 2nd 
ed., 54 ; 1 Falgr. Bag. Oomm. 293. 
The practioe of issning oommisshms of 


assize was reduced to a system by 
Henry II., who divided the country 
into drenits, and appointed itinerant 
Justices, who seem to have had a dvil 
as well as a criminal jnrisdicUon within 
each county : 1 Falgr. Eng. Comm. 296 ; 
2 Hall. Uiddle Ages, 188; Hados> 
Hist. Ezdi., 2nded.,ToL 1, pp. 121-2. 
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to hdd eiroTiiis for the administration of justice in counties 
and districts where the Supremo Court, presided over by the 
Chief Justiciar, or even by the Hug himself, did not chance to 
be (i). From the judgment of these Itinerant Justices, in 
whose institution we see the germ of our present system of 
Assize and Nisi Prius, a right of appeal lay to the Court 
of uiulai Regis (/), the frequent exercise of which right seems 
to have brought back to that Court the final determination 
of most cases of importance throughout the kingdom. Indeed, 
the expense and delay occasioned to suitors in having to resort 
to the Supreme Court, coupled perhaps with the jealousy enter- 
tained by the Crown of so powerful a subject as the Chief 
Justiciar (w), is believed ultimately to have led to the erection 
of the Court of Common Fleas, which seems to have become 
first separated, or at all events distinguishable from the Aula 
Rsgis in the time of Richard I. (n), or perhaps in that of King 
John ; though, according to the opinion of Mr. Madox (o), it 
was not firmly established as an independent tribunal till the 
reign of Henry III. Wo know, indeed, that, by an article of 
Magna Charta, it was, in the reign of King John, expressly 
stipulated that the Common Fleas shoiJd not thenceforward 
follow the King’s Court, but should.be held in some fixed 


(Jc) Some of the functions of tlie 
Justices in Eyre are specified in Cooper 
on the Pub. Rec., vol. 1, p. 268 ; see 
also Co. Litt. 293. a. ; Gilb. C. F. 
Introd. 28. These circuits occurred, 
temp. Edw. L, about once in seyen 
years. 

(Q Whilst the feudal system remained 
in vigour, certain actions and suits, 
civil as well as criminal, fell within the 
cognisance of the Courts Baron, the laws 
and customs of which varied in different 
districts, and were not by any means 
in conformity with the law as adminis- 
tered^ in the Kin^fs Courts. Such 
causes were, however, not uufreqnently, 


upon failure of justice, removed from 
the Court Baron into the County Court, 
and thence again were brought for ad- 
judication before the justices itinerant, 
and from that tribunal were transferred 
coram rege. See Dugd. Orig. Jurid. 
chap.* 10 ; Reeves, Hist. Eng. Law, 
vol. 1, pp. 317, 318. 

(m) See Gilb. C. P. Introd. 30. 

(n) Id. 1 Reeves, Hist. Eng. Law, 
2nd ed., p. 57. See Dogd. Orig. Jurid. 
chap. 18. 

(o) Hist Exch., 2nd ed., vol. 1, p. 
788. See 1 Ree^ Hist. Eng. Law, 
2nd ed., pp. 245-6. 
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locality : Commtmia Flacita non sequantiir Cwi^m nostram 
in aUquo loco oerto teneantur; but the fact, tbat this great 
statute was afterwards ratified and confirmed by Henry III., 
sbows clearly in wbat sense Mr. Madox’s opinion must bo 
tinderstood, and gives a sanction to it. One of tbe great 
practical grievances of that time was the necessity of following 
the King’s Court in order to obtain justice, and hence the 
above article of Mag^a Oharta {p). 

It is, indeed, probable {q) that the Supreme Court had, prior 
to the final separation firom it and establishment of the Court 
of Common Fleas, delegated to this latter tribimal, sitting as a 
subordinate committee merely, the peculiar cognisance of civil 
causes ; and that the justices nominated for this purpose had 
been in the habit of leaving the High Bench and retiring into 
some convenient apartment for the hearing of Comnmnia 
Flacita, i. e., of ‘ Common Pleas,’ or suits between private 
persons, as distinguished fi’om ‘ Pleas of the Crown ; ’ and 
this view is confirmed by the authority of Sir Francis 
Palgrave (r), who thinks that each of our three superior Courts 
was originally but a committee or subordinate department of 
the Aula Regis. 

Lot this, however, be as it may, wo know that, from the reign 
of Henry III. down to the present time, the Court of The Com- 
mon Pleas, or Common Bench, has (except during some unim- 
portant intervals of time) remained stationary at Westminster. 

It has been observed by Mr. Reeves (s), that the clause of 


(p) In reference to this part of the 
subject, Dugdale (Orig. Jnr. 39) tells 
us that “ as the sereiing of this Court 
(C. P.) from the Exchequer was at first 
no doubt occasioned from the great in- 
crease of suitors and causes thereto : so 
questionless w|U9 it, that, for moderating 
the expense and trouble unto which tbe 
subject was exposed by repairing to the- 
King’s Supreme Court wheirev'er he 
moved, and for taking off the ctarge 


and hazard in carrying the records upon 
all occasions of the king’s removal, this 
law for fixing the C. F. in a certain 
place (viz. at Westminster) was first 
made ; to the end that the people might 
be sure whither to resort fur trial of 
their rights.” 

(J) 1 Sell. Pr. Introd. 17. 

(r) Ante, p. 28. 

(») Hist. Eng. Law, vol. i. p. 244. 
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Magna Gharta just adverted to, must have had a diiect and 
important influence upon the amount of civil business tran> 
sacted in the Exchequer, as well as in the Curia Begis ; for 
each of these great Courts attended the king wherever ho 
happened to he, and all suits between party and party were 
accordingly interdicted in these Courts by the express words of 
the law — ^the Curia Begis remaining, therefore, a tribunal for 
the discussion of criminal matters only — ^the Exchequer for the 
cognisance of causes touching the revenue, — ^whilst ‘ Common 
Pleas,’ t. e., suits between private persons, devolved upon the 
Bench (<). This view, indeed, is. consistent wiih what we find 
in Bracton, who (writing Henry III.) thus describes the 
various superior Courts of justice then existing ; The king, he 
tells us, Curiarum hahet unam propriam, sicut Aulam Begiam, 
et Jmtitiarios Capitalea qui proprias camas Regis terminant, 
alluding, as we may fairly suppose, to the Court of Exchequer ; 
but, then, he goes on to say that these Justices have also cog- 
nisance of the causes aliorum omnium^ per querelatn vel per 
privilegium sive Ubertatein and these words doubtless introduce 
some difficulty, which will however be removed if we under- 
stand them thus : — ^that the Curia Begis had cognisance of civil 
causes between subjects, only when they were commenced per 
querelani, i. e., by a peculiar kind of writ returnable before the 
Ifing himself, or where a particular individual had a grant or 
license fix>m the Crown not to be impleaded anywhere save 
coram ipso Domino Rege. And Bracton then goes on to say, 
that the sovereign “ has also a Court and Justices of the Bench, 
who have cognisance of all pleas falling within their jurisdic- 
tion,” — hahet etiam Curiam et Jmtitiarios in hanoo residentes, 
qux cognoacunt de omnibus placitia de quibus auetoritatem habent 

(t) About the beginning of the reign six, wbich commonly were not above 
of Bdir. II.., there wen eo many euits three before that time, mid so to divide 
in Common Fleas, that <Ae king was them, as thoy might sit in two places 
neoesatsted to increase the number of Dngd. Orig. Jur. p. 89. 
his justices who were to nt there into 
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cognoacmdi — ^thus, Rs it would* seem, intending to describe tho 
Court of Common Fleas {u). 

It may perhaps be a matter of some interest to observe, that, 
although the final establishment of the Court of Common Pleas 
at "Westminster effectually removed one grievance of consider- 
able magnitude, which had been felt by the community at 
large, yet it created another. Suitors, indeed, were then ho 
longer obliged to travel about after the King’s Cotirt in order 
to obtain justice ; they were, however, not the less compelled, 
when in want, of it, to come, from even the most distant parts 
of England, up to Westminster. Now, to remedy this incon- 
venience, the Stat. of Westminster 2 (13 Ed. 1, c. 10) was 
passed, by which it was, amongst other things, enacted, that 
any person impleaded “before the justices at Westminster, or 
in the King’s Bench, or before justices assigned to take 
Assizes,” &c., might make a general attorney {x) to sue for Employ, 
him, “ which attorney shall have full power in all pleas moved Attrameyt 
during tho circuit, until the pleas be determined.” The better <S>urSi™^ 
opinion seems, indeed, to be, that the above Statute of West- 
minster the 2nd applied in strictness only to appearance by 
attorney, and not to the conduct of tho suit by him after ‘an 
appearance had been once made ; for we learn from GlanviUS 
(who wrote in the time of Hen. II.), that even then a party 
might (after an appearance had been once entered by himself 
in person) appoint some oilier individual, corresponding sub- 
stantially with on attorney, to represent him daring the subse- 
sequent stages of the suit. Much inconvenience must, however, 
have been spared to suitors by the above-mentioned statute of 
Edward I. (y) ; and it is thought, that the habitual employ- 
ment of attorneys qf right in the Courts at Westminster may 
properly be ascribed to it. 

(u) See EeeTes, Hist. Eng. Law, another man on his retainer : see 3 Bla. 

Tol. i. pp. 817, 318. Com. 25. Toml. •Diet, ad verb. 

(«) An attorney (attoniatns) is one (y) See 1 Eeeres, Hist. Eng. Law, 
who takes npon himself the bnsilib of 2nd ed., 619 ; 2 Id. 169. 
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Court of 
Kluges 
Bench. 


To return, however, to the history of our Courts of Law, — 
the office of Chief Justidar, having been deprived of much of 
its importance by the establishment — ^first, of the Court of 
Exchequer, and, afterwards, of the Court of Common Pleas — 
and its dignity having been furiher affected by the secession 
of the Chancellor from the Atila Begis in the time of 
Henry III., — seems, towards the close of that reign, to 
have fallen altogether into desuetude, until revived under 
a somewhat similar title, though vuth different functions, by 
Edward I. 

To that prince (as history informs us) wo are indebted, as 
well for the assignment of more precise limits to the respective 
jurisdictions of the Common Fleas and Exchequer, as for the 
definitive establishment of the Court of King's Bench (s). To 
him, as it would seem, wo also owe the appointment of a 
chief magistrate, presiding over this latter Court, denominated 
Chief Justice of England, and endowed with a two-fold juris- 
diction ; in the first place, over all Pleas of the Crown not 
relating to the revenue; and, secondly, over matters of a 
private nature involving injuries alleged to have been com- 
mitted with force, or in which the defendant was charged with 
falsity or deceit. 

"Within the former of these two branches of jurisdiction, 
♦. e., Fleas of the Crown, was comprised the cognisance of all 


( 21 ) ** Anciently called Curia Domini 
Begii^ because oftentimes the king 
himself sat here in person, and had his 
Justices a latere suo residentes Dugd.. 
Orig. Jurid. chap. 17 (p. 88). See 
Arg. in the Case of Ship Morityj 8 
Row. St. Tr. 861*2; Allen, Prerog. 
Gr. 92-8 ; Palgr. King's Couno. p. 62. 

When King James I., at the sugges- 
tion of Bancroft, Archbishop of Ckmter- 
hniji wiiUied to tak^upon himself the 
(BOgnisance and exclusiye decision of 
jnatters touching the jurisdiction of 


Courts ec^esiastical, he was thus an- 
swered by Lord Coke, in the presence 
of all the Judges of the land : — “ The 
king, in his own person, cannot adjudge 
any case, either criminal — ^as treason or 
felony— or betwixt party and party, 
concerning their goods, chattels, and 
inheritance ; but this ought to be de- 
termined and adjudged in some Court 
of justice, according to the law and 
custom of England ; ** Prohibitions del 
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crimes and misdemeanors, a general controlling power over all 
other Courts of criminal jurisdiction, and the right of inquiring 
into matters touching franchises and liberties, or the wrongful 
usurpation of official functions. ' Where justice was obstructed 
or improperly declined, this high functionary was empowered 
to compel its ^performance by inferior courts, corporations, and 
magistrates. And, where jurisdiction was exceeded or im- 
properly assumed, he had the right of interfering to prevent 
er step its undue exercise. 

Under the latter head of jurisdiction, appertaining to the 
Chief Justiceship, was included the cognisance of aU trei^asses 
comnutted vi et armis, of ejectment, replevin, rescue, pound 
breach, and of actions founded on deceit. All which causes of 
action, indeed, savoured strongly #f a criminal nature, as shown 
by this fact, that the defendant, if found guilly, was liable to 
pay a fine to the Crown, as well as damages to the pariy 
injured. 

Originally, then, the Court of King’s Bench had, in strictly 
civil cases, a very circumscribed jurisdiction ; but this it shortly 
contrived to amplify and extend, in a manner which may here 
briefly be explained. In ancient times aU. actions in the 
superior Courts wore commenced by original writ, i. e. by a 
mandatory letter issuing out of Chancery under the Great 
Seal, and in the sovereign’s name, directed to the sheriff of the 
county in which the particular injury was alleged to have been 
committed. This .writ contained a summary statement of the 
cause of complaint, and required the sheriff to command the 
defendant to satisfy the olaim made upon him ; and (on his 
failure so to do), it further enjoined the sheriff to sununon the 
defendant .to appear in one of the superior Courts to answdr 
for his default (a). 

A person, then, desiring redress for a grievance, was, in the 
first instance, obliged to apply to the Chancery for an original 


Original 
Writ— what. 


(a)(Kteph. PL, 5th. ed., 5, 6. 
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writ adapted to the specific wrong of which he compteined, in 
order that he might thus be enabled to commence his action in 
the form established and prescribed. 

Some of these original writs wore entitled * de eursu,* and 
seem to have been issued from the Chancery, upon the appli- 
cant swearing to the truth of the allegations^ contained in 
them, and finding pledges to prosecute his action. The tenor 
of these writs * de eursu,’ according to Fleta, could not be 
altered but by the legislature ; and, it is said, that the prece- 
dents by which the clerks of the Chancery were guided in 
framing them, were contained in a roU or book, called the 
Register of the Chancery. It seems, further, that the register 
obtained its first sanction from constant usage, rather than 
from any legislative cnactnSent, of which, at all events, no 
traces can bo found (ft). 

Tho origin of those writs, although involved in much ob- 
scurity, is perhaps referable to tho Normans ; and their object 
probably was to define, with some degree of cei-tainty, the 
nature of those injuries, for which the law afibrdod relief, and 
likewise to save tho trouble of inventing now modes of ex- 
pression for each particular case of wrong as it might present 
itself (c). 

The ordinary practice being as above mentioned, various 
specific forms of writs became established in the Court of 
Chancery, which, at length, it was thought necessary strictly 
to observe ; so that it appears to have been not unusual in 
those times for a plaintiff, when no writ could be found in 
Chanceiy that suited his case, to apply to the Council for a 
new one (d). To prevent the inconvenience and possibly the 
denial of justice thus occasioned, it became necessary (espe- 
cially when contracts increased in number, and wrongs, un- 
known in the ruder ages, became prevalent), to provide by a 

(&) Palgr. King's Gouno. 16. Falgr. King’s Goune. 15. 

(e) Steph. PL, 5tli ed., App. 2 ; (d) irtBpence, Chane. Jar. 226. 
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statute passed in the 13th year of Edward 1. (stat. Westni. 2, 
0 . 24), as follows : viz. that, whensoever, from thenceforth, in 
one base, a writ should he found in the Chancery, and in a 
like case (m comimUi emu) falling under the same right, and 
requiring like remedy, no precedent of a writ could be pro- 
duced, the clerks in Chancery should agree in forming a new- 
one. And then the statute goes on to say, that *‘if they 
cannot agree, it shaU. be adjourned to the next Parliament («), 
where a writ shall be framed by consent of the learned in the 
law, lest it happen for the future that the Court of our lord 
the Xing be deficient in doing justice to the suitors.’’ Conse- 
quent upon the passing of this statute, a variety of new writs 
was prepared in and issued out of Chancery, so that a suitor 
who had received an injury, to whiRh no writ previously in use 
was applicable, could thenceforth have one framed according to 
the exigency of his own particular case ; and the action 
founded upon this writ was, from the words * in consimili emu* 
used in the Act, called an action of ‘ trespass on the case,’ a 
form of action, be it observed, which still survives to us, 
though now usually denominated an action ‘ on the case ’ 
merely. Of this form of action, the Court of King’s Bench 
claimed cognisance, by having the original writ made return- 
able before them as well as in the Court of Common Pleas, on 
the ground that it was for a tresipms, for which a fine was, in 
strictness, payable to the Crown, although the wrongful act 
was not alleged to have been committed vi et armis ; and thus 
a very large class of cases, comprising all injuries conse- 
quential upon and not directly caused by tort, was brought 
within the jurisdiction of the Court of King’s Bench. 

Not only where the cause of action savoured of trespass 
strictly speaking, but in actions also of debt, covenant, and so 
forth, did the Court of King’s Bench, by resorting to a fiction, 


(e) Eecourse was seldom had, however, to this proceeding : Palgr. King’s 
Covne. 17. ** 
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likewise assume jurisdiction. The modus c^erandi here adopted 
consisted in allowing a plaintiff, in the first instance, to com- 
plain of a trespass against a defendant, and afterwards, when 
he had thus brought him actually into Court, to waive his 
charge of trespass altogether, and to declare against him for a 
debt, breach of contract, or other matter of a purely civil 
nature. 

The jurisdiction of the Court of King’s Bench was, more- 
over, still further extended, in a manner which is explained to 
us by Sir E. Coke (/), who says that the Court of King’s Bench 
had power to hold plea in all personal actions and ejectment 
against any ono being in the custody of the marshal or officer 
of the Court, because a party so circumstanced might, if sued 
in any other Court, have pleaded the privilege of the Court of 
King’s Bench ; and this latter Court ivould, consequently, in 
order to prevent a failure of justice, which might thus ensue, 
entertain the suit. Ilenco, where a person was once in custody 
of the marshal of the King’s Bench at ono man’s suit, and was 
thus brought within the jurisdiction of that Court, ho might 
bo compelled before the same tribimal to answer to the com- 
plaint of any other man. 

Thus did the Court of King’s Bench obtain jurisdiction over 
all civil actions of a personal nature ; and, although, by a 
subsequent statute (13 Car. 2, st. 2, e. 2), this acquired, or 
rather usurped, jurisdiction of the Court, had nearly met with 
a decisive check, yet it was retained by an exercise of inge- 
nuity not inferior to that by which it had in the first instance 
been assumed. 

The last-mentioned statute enacted, that, where the de- 
fendant was to be held to bail for more than 40/., by virtue of 
process issuing out of the Court of Kingf’s Bench or Common 
Pleas, the true cause of action should be specified in the writ or 
process ; and, had no mode of evading this statute been dc- 


(/) 4 Inst. 71* 



TH£ SUPEBIOB COT7BTS. 


41 


vised, it is evident that civil actions of any considerable magni- 
tude must (except where really founded in trespass) have boon 
altogether withdrawn from tho cognisance of those Courts. 
However, out of this dilemma, the justices of tho King’s Bench 
extricated themselves in the following manner. A plaintiff, 
whose cause of action justified him in holding the defendant 
to bail for more than 40^., was permitted, in his process, to 
command the sheriff to arrest the defendant, in order that he 
might answer the plaintiff in a plea of trespass, and aUo for a 
debt (or os the case might be). So that, by the introduction into 
tho process of this ao etiani clause (as it was called), jurisdic- 
tion having been first given to the Court by tho fictitious allo- 
gation of a trespass as the ground of complaint, the words of 
tho statute were then complied with, by setting forth the truo 
cause of action in tho writ. This peculiar form of procedure 
was finally abolished by tho Uniformity of Process Act (2 
WilL 4, c. 39). 

To sum up, then, tho extent and nature of the jurisdiction 
exercised by our principal Courts of Common Law at this day, courto'^ 
wo must first remember, that, in all personal actions and in 
ejectment, they have co-equal and concurrent jurisdiction {g ) ; 
and that an appeal from tho County Court lies to any one of 
our three superior Courts indifferently. "Wo must then re- 
mark, that the Court of Queen’s Bench has peculiarly delegated 
to it tho survoiUanco over all inferior tribunals, which, as Sir 
W. Blackstono {h) tolls us, it keeps within tho bounds of their 
authority, either removing their proceedings by certiorarTfor 
its own special determination, or, by writ of prohibition, staying 


(£f) When a case can be taken to a 
Court of error, the decision of one Court 
of co-ordinate jurisdiction nought to be 
binding on the others. When, howeyer, 
there is no means of appealing to a 
Court of error, there is not the same 
obligation to follow the decision of 


another Court ; and, accordingly, we 
sometimes find Courts of co-ordinate 
jurisdiction differing from each other 
per Pollock^ C. B., Taylor v, Bargess^ 
5 H. & N. 5. 

(A) 3 Com. 41, 42; 9 Rep. 118, a. 
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that progress in the Court below (t). It superintends, by quo 
warranto and mandamus (k), all civil corporations in the king- 
dom. It commands magistrates and others to do what their 
duly jrequires in every case where there is no other specific 
remedy (1). It protects the liberty of the subject by speedy 
and summary interposition, and takes cognisance both of civil 
and criminal matters, of the one on tho Flea, and of the other 
on the Grown side of the Court. 

The Court of Common Fleas has a special cognisance of 
real actions, which are now, however, of comparatively rare 
occurrence. It is also the Court of Appeal from the decisions 
of the revising barristers, under tho statute 6 & 7 Yict. c. 18 ; 
and the certificates of acknowledgments by married women, 
under the Act for the Abolition of Fines and Becoveries 
(3 & 4 Will. 4, c. 74), with the affidavits verifying them, are 
filed of record in this Court, in pursuance of the 85th section 
of that statute. 

The Exchequer, besides the remnant (if any) of its equity 
jurisdiction (m), still retains peculiar and exclusive cognisance 
of matters of revenue (n) ; ex. gr. of complaints arising out 
of alleged infringements of the laws regulating the Customs 
and Excise, — of matters involving the payment of stamp or 
other duties to government— or where on any issue raised 
between private parties the title of the Crown is brought in 
question, or tho interests of the revenue are threatened. If, 
th^fore, an action touching any of the matters just specified 
should be brought in the Court of Queen’s Bench or Common 
Fleas, or in a County Court (o), it will, on motion, be removed 

(t) A writ of certiorari or prohibition Yict. o. 67- And see 17 & 18 Yict. c. 
lies to the Oounty Court from any one 126, ss. 76-77. 
of the three Courts at Westminster. {1) Fost^ Chap. 6. 

And, generally, a prohibition may be (m) Ante, p, 30. 

moved for in amy one of the three su- (n) See 22 A 23 Yict. c. 21, which 

j>erior Courts. amends the practice and procedure on the 

(it) A writ of error lies on a J udgment Revenue side of the Court of Exchequer, 

of Q. B. upon a mandamus : 6 A 7 (o) Mowntjoy v. Wood, 1 H. A N. 68. 
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into the Exchequer (j?) : the basis of the jurisdiotion exercised 
by that Court in so removing it, being, as remarked by a 
learned Judge \D.AU.~Qen. y. Kingston (;) (which was an action 
against a revenue officer for the value of goods seized by bim 
in execution of his duty), that it is a contempt of the Exche- 
quer to proceed elsewhere in respect of any matter within its 
own peculiar jurisdiction. 

The above is. a summary statement, merely, of the leading 
branches of jurisdiction appertaining to our three superior 
Courts of Common Law (r). Minute information respecting 
the precise matters which fall within the scope of their general 
co-ordinate jurisdiction, can only be obtained — and familiarity 
with their ordinary course of proceeding be acquired — by 
actual attendance at the Courts during their Sittings in Banc 
at Westminster, coupled with a careful study and examination’ 
of the various departments of our law there administered. 

Some few remarks, however, of a general kind, bearing upon 
the subject before us, may here properly bo offered. 

In the first place, on groimds of public policy, and, as it would; 
seem, in accordance with an elementary principle dsewhere'.^I^^J^^ 
noticed (s), any agreement, the object of which is to prevent 
the suffering party from coming for redress into a Court of 
law, or, in other words, which ‘ ousts the Courts of their 
jurisdiction,’ is void. But this rule must be understood in a 
somewhat qualified sense : for instance, it is not unlawful for 
parties to agree to impose a condition precedent with respect 
to the mode of settling the amount of damage, in case any 
should be sustained, or the time for paying it, or any matter of 
a similar kind which does not go to the root of the action (^). 

(p) Adams t. Fremantle, 2 Bxch. (a) Leg. Max. Srd ed. pp. 665 et aeq. 

453 ; AU.-Cfen, t. HaUett, 15 M. & (() y. .deary, 8 Exoh. 487, 500 ; 

W. 97 : Biddtmy. East, 1 0. & J. 12. 8, O., 6 H. L. Ca. 811, explained per 

(9) 8 M. & W. 168. PaUoek, 0. B., and Bramvelt, B., 

(r) See, also, upon thia aobjeot, 8 fforton y. Sayer, 4 H. & N. 649, 651. 

Bla. Com. pp. 87 et aeq. ; Srd Inst. See CUurie v. Weatrope, 18 0. B. 

Chapa. 7, 10, 11. 765. 
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Territorial 


The general policy of tho law does not prevent parties “from 
entering into such a contract as that no breach shall occur until 
after a reference has been made to arbitration («).” Hence, 
; “ if I covenant with A. to do particular acts, and it is also 
i covenanted between us that any question that may arise as to 
! the breach of the covenants shall bo referred to arbitration, 
that latter covenant does not prevent the covenantee firom 
bringing an action.” But, “ if I covenant wilh A., that if I 
do, or omit to do a certain act, then I will pay to him such a 
sum as B. shall award as tho amount of damage sustained by 
him, then until B. has made his award, and I have omitted to 
pay the sum awarded, my covenant has not been broken, and 
no right of action has arisen (je ) in other words, no obligation 
to pay attaches until tho amount has been fixed by tho referee. 

An absolute covenant or stipulation, that on tho happening 
of a certain event no action whatever shall bo brought, would, in 
conformity with what has been above said, clearly be void (f/). 

I 2ndly. As on tho ono hand parties cannot oust tho jurisdic- 
I tion of tho Courts by their own agreement or convention, so, 
on tho other hand, they cannot, by consent, give tho Courts 
jurisdiction over matters which do not properly fall within 
it ( 2 ) ; for all Judges must derive their authority fr'om the 
Crown by some commission warranted by law (a), and they 
cannot act oflicially dehors tho scope of^thc powers thus con- 
fided to them. 

3rdly. Tho jurisdiction of our superior Courts of law in civil 


{u) Per Lord Cranvforth, 5 H. L. 
Ca. 847 ; Loiondea v. Ecurl of Stam~ 
ford^ 18 Q. B. 425; Livingstone. Baltic 
5 £. & B. 132. Bat *Hlie law will not 
permit a person who enters intoabinding 
contract to say in another clause that he 
will not be liable to be sued for a breach 
of it per B., llSxch. 534. 

(x) Per Lord Crannoorth^ 5 H. L. Ca. 
848 ; per Lord Chelmsford^ G., Scott v. 
Corp. if lAvcrpooli 8 Be G. & J. 360. 


{y) Horton v. Sayer^ 4 H. & N. 643, 
where the cases are collected. 

(r) See per Maule^ J., Gibbon y. 
Gibbon^ 22 L. J., 0. P., 133-4 ; 8. C., 
13 a B. 205 ; Avards v. Rhodes, 8 
Kxch. 812 ; Lawrence v. Wilcoch^ 11 
Ad. & £. 941 ; Vansittart y. Taylor^ 
4 B. & B. 910, 912. See Andrewes y. 
Elliott, 6 E. & B. 338. 

(a) Bac. Abr. Courts (B). 
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oases, strictly speaking, extends over the counties of England „ 

and "Wales, and the town of Berwick-upon-Tweed. In one 
sense, indeed, the Courts in question have a far more extensive 
jurisdiction ; for they may take cognisance of any cause of 
action of a transitory nature, as for a breach of contract 
entered into, or a trespass to the person committed in a foreign 
country (d) ; hut, in adjudicating upon such cases, our Courts 
will have regard to tho laws of the coimtry in which the cause 
of action arose, albeit their mode of procedure will be in con- 
formity with our own law and practice. In other words, all 
that relates ad litis decisionem is, in such cases, adopted from 
the foreign country ; and so much of the law as affects tho 
remedy only, or that relates ad litis ordinationem, is taken from 
the lea' fori of that cotmtry in which the action is brought (c). 

For instance, if an action bo commenced hoi'o on a promissory 
note, made in Franco, by tho plaintiff as indorsee against the 
defendant as maker of the note, and at tho trial it bo shown 
that Iho indorsement, although good according to our own law, 
is invalid according to tho law of France, tho plaintiff will 
fail to recover upon the note. If, however, we suppose that 
the instrument in question is perfectly unexceptionable, regard 
being had to tho law of the country where it was made, and 
further, that if there put in suit, no valid defence would have 
been open to tho defendant, this latter party may here roly 
upon tho Statute of Limitations as a good answer to tho action, 
or may take advantage of any non-compliance by tho plaintiff 
with the established practice of our Courts, or with the mode of 
procedure observed by them (d). 


if) See Mostyn t. Fabriyaa, 1 Smith 
L. C., 4th ed., 528, 'vrith the Note 
thereto ; Parher v. Dormer , 1 Show. 
187 ; DovUon v. Matthews, 4 T. B. 
603 ; Story, Confl. L. b 817 ; Wilde 
▼. Sheridan, 21 L. J., Q. B., 260. 

(c) Judgm. JIuher y. Steiner, 2 B. 

0. 210 ; De la Vega y. Viatma, 1 B. 


& Ad. 284 ; Gen, Steam Nav. Co. y. 
Oaillou, 11 H. & W. 877, 895 ; Judgm. 
Wilde Y. Sheridan, supra ; FaUi y. 
Dennistoim, 6 Exch. 483. 

{d) Trimhey y. Vignier, 1 Bing. 
IT. C. 161 ; British Linen Co. y. 
Drummond, 10 B. & C. 903. 



46 


COUETS OF LAW. 


For information upon this subject, which depends in fact on 
the principles of international law and comity, reference 
may be made to Leroux v. Brown (e), where it was held, that 
an action cannot be maintained in our Courts upon a ycrbal 
ooi^ract made in France, not to bo performed within a year, 
and therefore within the 4th section of our Statute of Frauds 
(29 Charles 2, c. 3), the contract in question being valid 
according to the French law. Now, this case was decided upon 
the specific ground,' that tho section of the Act alluded to, in 
declaring that an action shall not bo brought in this country 
upon a contract such as that above mentioned, operates not 
upon the validity of the contract, but upon the mode of proce- 
dure to be adopted with reference to it ; which latter is to be 
regulated in accordance with our own rules and practice. 

Precisely on the same ground a document, which, by the 
law of the foreign country in which it was made, would there 
bo inadmissible in evidence for want of a stamp, may, never- 
theless, be received in our Courts. Though, if for want of a 
stamp the contract would be altogether void in the foreign 
country, it clearly could not hero be enforced (/). 

Borvioa 4thly. Not Only may causes of action which have originated 

abroad be in many cases brought within tho cognisance of the 
Courts at Westminster, but persons resident abroad, whether 
foreigners or subjects of the Crown, may, gander the provisions 
of the Common Law Procedure Act, 1852, and subject to 
certain conditions hereafter mentioned, be effectually served 
with process issuing out of our Courts ; and thus actions may 
be conuneqeed in this country and prosecuted against absen- 
tees with a view ultimately to issuing execution against their 
properly and effects here situate {g). It may, however, be as 
well to add, that civil process, by way of execution against 

(<) 12 0. B. 801. above treated o^ Wheat. Intern. Lav, 

(/) Briitov T. SeguepiUe, 6 Exch. 146, 149. 

275. See Airiher ae to the snbjeot {g) Post, Chap. 4. 
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the person (A) of a defendiint, clearly cannot be enforced 
beyqad the Hmits of tbis kingdom already specified ; because, 
in suck case, the maxim still holds — eofira territorium jm 
dicenti impune non paretur (t). 

In regard to Courts of Appellate Jurisdiction, viz. the Court 
of Exchequer Chamber and the House of Lords, I wi3) in 
concluding this Section, merely observe that the Court of 
Exchequer Chamber derives its origin firom the Stat. 31 Edw. 3 
st. 1, c. 12, and was first established to hear and determine causes 
brought before it by "Writ of Error firom the Common Law side 
of the Exchequer. The jurisdiction and constitution of this 
Court have, however, been altered by the Stat. 11 Geo. 4, & 
1 "Wm. 4, 0 . 70, — s. 8 of which enacts that Writs of Error from 
any judgment given by the Court of Sing’s Bench, Common 
Pleas, or Exchequer, shall be returnable only before the 
Judges of the other two Courts in the Exchequer Chamber. 

The House of Lords, albeit the highest judicial tribunal in 
the realm, proceeds, as long ago remarked, (k) on writs of error, 
and in ** all matters of judgment” serundmn kgem terreOy so 
that there is not one law in Westminster Hall and another in 
the Court of the Lords above if). This Court although con- 
forming to its own prior decisions — ^which can only be reversed 
by Act of Pm-Hament (m) — may decline to recognise as binding 
judgments pronomic§|i by inferior tribunals. In Dom, Proc. 
a case may be reviewed and overruled, which in a lower Court 
must have been followed. Hence, in cases intricate or impor- 


Qi) A criminal olTenderi -who has gone 
abroad, may, however, in some oases 
be brought within the jurisdiction of 
our Courts by virtue of international 
treaties. 

(•) As to talcing the examination of 
witnesses out of the juriadictioui see 22 
Viet. 0. 20. 

Under stat. 22 & 23 Viet. c. 68, s. 1, 
it is competent to a Court in one 
of Her Majesty’s dominions to )N»mit a 


case for the opinion of a Court in any 
other part thereof. 

{h) Arg. 8 How. St. Tr. 316. 

<;> Id. ibid. 

(m) Tommey v. WhUe^ 3 H. L. Ca. 
49 ; per Lord Campbell^ C. J., 1 E. &B. 
804 ; per AUxrnider^ C. B., 3 Bing. 562. 
See WiUonyr. Wilson^ 5H. L. Ca 40, 63. 

As to the importance of adhering to 
settled law, see per Coleriitgef J., 6 H. 
L. Ca. 537. 


Courts of 
Appellate 
Jurisdiction. 


Exchequer 

Ghambw. 


House of 
Loros. 
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taut — and few others offer themselves to the notice of the Houso 
— -legal reasoning is there apt to take a wider range than 
it do under drctuastancos. loss favourable ; it may discard 
precedents, and search out principles — thus arriving at results 
oon^tent with themselves, and worthy even of those intellects 
whi^ in days gone by developed the frame-work of our 
English Law. 


2. Mode of Procedure in Pane and at Judges' Cliamhem. 


Although, in tho earlier stages of their existence, the num- 
Courts. ijej. Qf Judges sitting in tho Courts at Wostminstor was subject 
The Judges, to fluctuation, there is no doubt, that, for a long period 
prior to the stat. 1 Will. 4, c. 70, each of the three Courts 
was composed of a Chief and three Puisne Judges; and, by 
tho 1st section of that Act, the Crown was empowered to 
appoint an additional Puisne Judge to each Court ; and this 
power having been acted upon, each of the throe Courts has, 
since tho passing of tho Act in question, been presided over 
by a Chief and four Puisne Judges, who, by virtue of tho 12 
& 13*Will. 3, 0 . 2, hold office quamdiu se hene gesserint, and 
are only removable on the address of both Houses of Parlia- 
ment; their tenure of office having been, moreover, since 
1 Geo. 3, c. 23, unaffected by the demise of the Crown («). 

Besides tho Judges, there aro attached to each of tho three 
Courts at Westminster five Masters, upon whom devolve many 
important and responsible duties, su(h as the taxing of attor- 
neys’ bills and of costs generally, the examination of affidavits, 
the making minutes of judgments, rules, and orders of the 
Court, and the investigation of matters specially referred to 
them. The Masters have, moreover, the custody of the 


T]»0Maftiors. 


(n) As to the civil liability of the Judges of our superior Courts see post 
Ohap. 3. ^ 
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records^ and are often appealed to as being, in some sort, the 
depositories of the rules of practice of the Courts. They have 
likewise certain peculiar duties *to discharge, connected with 
the brandies of exclusive jurisdiction of each Court (o). 

The matters which are brought within the cognisan(^ of 
our superior Courts of law may properly be divided or par- 
celled out into three great branches, viz. Ist, purely Civil; 
2ndly, quasi Criminal ; and 3rdly, Criminal — ^Proceedings. 

To the head of purely civil matters or proceedings might 
be re^rred the entire theory of, and practice connected with, 
private rights, wrongs, and remedies ; i^e science of pleading 
in civil actions ; the code of practice to be observed therein ; 
everything, in short, connected with, or ancillary or incidental 
to, the conduct of a suit or an action at law, whether before a 
superior or an inferior tribunal. 

Within the second of the two heads just specified might, 
according to the usual arrangement, be included matters or 
proceedings connected with indictments for nuisances, the non- 
repair of roads, &c., criminal informations for libels, the 
ordinary applications for writs of qtio warranto, mandamus, or 
prohibition, questions raised for judicial decision in connec- 
tion with the administration of the Poor Law (p), and many 
other kindred or. analogous matters which daily demand the 
attention of our Courts in banc, but which it would ber useless 
to enumerate. 

As falling wiiSkin the class of purely criminal proceedings 
might be specified an applicatien for a habeas corpus to bring 
up the body of a prisoner, a motion to quash an inquisition, 
to remove an indictment for a misdemeanor into the Queen’s 
Bench from the Sessions or from the Central Criminal Court ; 
everything, in short, connected with or originating out of the 
general criminal law of the land {q). 

. (o) As to the duties of the Masters {p) Warr, Law Studies 2nd ed,, 
in mdi Oonrt^ see fnrtheri Dax, Fk*. 287. 

11-22. ( 2 ) Id. ibid. 
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The mode of procedure obeyed in our superior Courts, so 
&r as it is connected with matters of a civil nature, may con- 
veniently be treated in the foiljlowing order : — 1st, the Mode of 
Procedure in Banc ; 2ndly, that at Judges’ Chambers ; and 
3rdly, that at Nisi Frius — ^wheiher on circuit or at the sittings 
in London or at Westminster. 

1. In attempting to convey some idea of the mode in which 
our superior Courts, sitting in banc, are set judicially in motion, 
and of the manner in which their jurisdiction, when soHrited, 
is exercised, a distinction must be noted between their formal 
and thehr mmmary jurisdiction. The first-mentioned branch 
of jurisdiction ** consists in the sanction given by the authority 
of the Court to those formal de curm proceedings which 
constitute the ordinary and regular steps in a suit” (r), 
and which will be separately considered in Chap. lY. of 
this Book. 

The summary jurisdiction exorcised by the superior Courts 

exists either at common law or under the provision# of 
certain Acts of Parliament. So far as it exists at common 
law, it is calculated to ofiect ono of four purposes: — 1. To 
prevent the regulations of the Courts from being infringed; 
2. To prevent their authority from being abused; 3. To 
prevent it from producing hardship ; 4. To enforce good con- 
duct on the part of those who aro peculiarly within their 
jurisdiction ” (#). Cases referable respectively to each head 
or subdivision of the classification here adopted will present 
themselves to the reader during his progress through the 
present volume. 

The summary jurisdiction of the Court is exercised upon 
motim, made to it, by rule or order of the Court founded 
thereupon ; a motion being, indeed, merely an application to 
the Court, prayii^ it to grant ar»&, either conditional or 

(r) Siutb, BL View, 2n4 ed., p. 14. jansdietioii is oon<AHly explained and 

(a) Smitb, El. View, 2nd ed , pp. illustrated. 

10*19, vheze each of these heads of 
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absolute, in respect of some particular matter within its cog- 
nisance and jurisdiction. Such matter may or may not be 
connected with the progress of a cause ; it may bo, as already 
intimated {t), of a dyil, of a quasi-criminal, or of a criminal 
nature. 

Motions aro usually made orally and in open Court; and 
an application of this kind must (save in somo peculiar cases, 
ex. gr. where an order is made on the mere suggestion of the 
Attorney-General (t«) ) be accompanied by an affidavit or 
wiitton statement upon oath, exhibiting, in a concise and 
orderly manner, the facts out of which the application springs : 
an affidavit being required in order that authentic infurmation 
may thus be given to the Court as to the specific grounds 
upon which its interference is sought; and it is above all 
things necessary, that the contents of an affidavit should, 
when the nature of the facts deposed to admits of it, bo expHoit 
and positive : so that, if false, an indictment for peijury might 
lidHigainst tho deponent. 

If the Court is satisfied with the contents of tlie affidavit, 
and thinks that a primA facie case has been made out for its 
interference, a rule nisi or a rule to show emm will be granted ; 
tho former being a rule conditioned to become absolute, or 
which makes itself absolute, unless cause be shown to the 
contrary ; and the latter, a rule calling on the opposite party 
to show to tho Court, on a particular day named in the rule, 
good cause why the thing spedfiod therein should not be done. 
There are cases also in which a rule absolute will be granted in 
the first instance (y). 


{t) Ante, p. 49. 

(w) See, for instance^ Adcma t. Fre- 
mamtle, 2 Bxeh. 468. 

(x) The 146ih Bole of Practice ex- 
prenly deolaree, that No rule which 
the Court hae granted upon the founds* 
tion of anj affidavit diall be of any 
forces nnleas anch affidavit shall have 


been actually made before each rule was 
moved for, and produced in Court at 
the time of making the motion.” The 
requisites of affidavits in general are 
speeifled in the Rules of Practice, com* 
mencing at rcg. 188. 

(y) See^ for instancy Beg H. T. 16 
Yict. 168. 


— by mo- 
tiou. 


— audmla 


Rule to 
allow cause. 
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The rule, to show cause is prepared in a proper form by the 
officer of the Court (a), and must, under the 149th of the Buies 
of Practice lately issued {Hilary Term, 1863), bear date of 
the day of the week, month, and year, on which it is drawn 
up ; it must also be served on the opposite party ; provisions 
regulating the time, place, and mode of such service, will 
be found in the 162nd and five following of the Buies of 
Practice. 

If, on the day appointed for that purpose and specified in 
the rule (a), no cause is shown on behalf of the party upon 
whom it has been served and whom it seeks to aficct, the rule 
will, upon a proper affidavit of service, be made absolute. If, 
however, cause is shown against it, that is, if counsel appear 
and argue in opposition to the rule, the Court will, in the 
exercise of their discretion, either discharge the rule, or in part 
or altogether make it absolute. In some cases, indeed, they 
will refer the. matter thus brought before them to one of the 
Masters of the Court, that he may inquire into and report df^n 
it ; or occasionally they may, with a view to insuring complete 
justice between the parties, direct an issue, moulded in some 
particular form, for trial by a jury. But if the rule be made 
absolute, and be not re-opened by permission of the Court 
(which is, however, seldom granted), non-compliance {b) with 
its requirements wiU be a contempt of Court, and punishable 
by attachment (o) ; tlie attachment being a judicial writ 


(si) ** In eveiy rule nisi for a new trial, 
or to enter a verdict or nonsuit, the 
gronnda upon which such rale shall 
have been granted shall be shortly 
stated:’* 17 & 18 Yict. o. 125, s. 
88 . 

(a) A rule will sometimes be >»i- 
htrged^ i. e., farther time for showing 
cause will be granted, either by consent 
of the parties or on special grounds 
submitted to the Court. See Beg. H. 
T. 16 Viet. 151, 152. Cbuse, more- 


over, is sometimes, with a view to pre- 
venting delay and expense, shown in 
the drst^^bstance^ i. e. on the rule nisi 
being moved. 

(5) By stat. 1 & 2 Yict. c. 110, s. 18, 
a rule of Court, whereby ** any sum of 
money, or any costs, charges, or ex- 
penses shall be payable to any person,”- 
has the effect of a judgment, and is en- 
forceable by execution. 

(c) See Smnfen v. Swinfen^ ^ 0. B. j 
W. S., 864; 
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directed to the sheriff, and commanding him to arrest the 
individual who has been gudiy of the contempt (d). 

In general, an attachment for contempt will be granted 
only where the party against whom it is applied for has been 
called upon to do, and has wilfully omitted to do, some specific 
act. Such motions occur, perhaps, most frequently in oases ofv 
awards. There the direction contained in the award becomes, 
upon the award being made a rule of Court, in effect, the 
direction of the Court. But, nevertheless, the Court always 
takes espedal care to see that the award is express and distinct 
in dirooting the particular matter to be done before it will' 
attach the party for disobeying it. And the same strictness is 
likewise usually observed by the Court in enforcing performance 
of its own ordinary rules (e). . 

Under the 34th and ensuing sections of the C. L. Froc. 
Act, 1854, an appeal is allowed in certain cases, and subject 
to pertain restrictions, to the party against whom the Court in 
banc may have decided on motion for a rule. 

Although much time is occupied during the sitting of the 
Court in banc, in hearing motions for and arguments upon 
rules in respect of matters summarily brought before it, much 
time is also taken up with the argument of demurrers, special 
cases, special verdicts, and the like.' liTor is business of this 
kind necessarily confined to the sittings in Term time (/) ; for 
our common law Courts also, by virtue of the 1 & 2 Viet, 
c. 32, s. 1, hold sittings at their discretion in the Vacation, at 
times of which due notice is given (g). And by the statute 
just cited, it is enaote# that aU judgments then pronounced, 
and all rules and orders then made, shall have the same effect 
as if they had been pronounced or made -in Term time. 

(<2) See fiirther as to the praetice of each Term is r^^ated by statot^ 
eonneoted -with rales and moUona, 2 vis. 11 Gko. 4 & 1 Will. 4, o. 70, s. 9, 
CSdtt. Aioh. Fr. Oih ed. Part 6, Ohap.l. and 1 Will. 4, o. 3, s.8. also Beg. 

(«) Per WHde, 0. J., Doe d. Earl of H. T. 16 Tict. 178, 174, 175. 

CardiffOM v. Bywaler, 7 Q. B. 794. (jr) See FuSd v. Ma^cewde, 9 0. B, 

(/) The oommenoement and duration 884. 
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As anciUary to the sittiiigs in banc of the Court of Queen’s 
Bench must be mentioned the Bail Court, where much busi- 
ness, usually of a less difficult kind than that discussed in tho 
full Court, is despatched before a single Judge (^), who derives 
his authority, when sitting there, from the 1 Will. 4, c. 70, 
fi. 1. This statute enacts, that it shall and may be lawful for 
any one of the Judges of either of the three Courts at West- 
minster, when occasion shall so require, while the other Judges 
of the same Court are sitting in banc, to sit apart from them, 
for the purpose, inter alia, of hearing and deciding upon 
matters on motion, and making rules and orders in matters 
depending in the Court to which the presiding Judge may 
belong. By virtue of this Act, also, a single Judge of the 
Exchequer has sometimes sat apart from tho full Court on 
the last day or two of Term, for the purpose of hearing and 
disposing of such motions as might be brought before him. 

2. Besides the jurisdiction thus exercised by the superior 
Courts at Westminster, very many matters of much practical 
importance and urgency are disposed of at Judges’ Chambers, 
where a Judge of each Court attends daily in Term time, and 
for the most part in Yacation also, for the hearing of such 
applications as may be made to him. During the long Yaoa- 
tion, indeed, one Judge usually stops in town to transact such 
business as may require his attention. 

The ori^ of the jurisdiction of a Judge at Chambers is 
involved in much obscurity ; but, as remarked by Chief Justice 
Wilmot (t), whenever it began, it stands upon too firm a basis 
to be now shaken, — ^that basis beingl^constant immemorial 
usage, sanctified and recognised” by the Courts of West- 
minster Hall, and, in many instances, by the legislature, so 
that it has, at this day, become as much a part of the law of 
the land as any other course of practice, which custom or 
usage has established. 


{h) See Todd t. J^try, 7 Ad. k B. S19, 


(i) Ojnnions, p. 264. 
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Notwithstanding the difBonltjr of arriving at any predse and 
definite oondusion as to the time when, and mode in which, 
the jurisdiction of a Judge at Chambers originated, there can 
be no doubt that it was introduced with a view to the ease 
and convenience of suitors, and in order that they might be 
accommodated, in a great variety of cases, at comparatively 
little expense and trouble. The junsdiction of a Judge at 
Chambers has been expressly recognised and sanctioned by the 
legislature : for instance, — ^the 1 Will. 4, o. 70, s. 4, enacts, 
that every Judge of the superior Courts of law, to whatever 
Court he may belong, shall bo authorised to transact such 
business at Chambers and elsewhere, depending in any of the 
said Courts, as relates to matters over which they have a 
common jurisdiction, and as may, according to the course and 
practico of the Court, be transacted by a single Judge ; and 
the jurisdiction of a Judge at Chambers is further extended 
by the 1 & 2 Viet. c. 45, s. 1, which provides, that every 
Judge of any one of the three superior Courts shall have equal 
jurisdiction, power, and authority to transact, ottt of Court, 
such business as may, according to the course and practico of 
the Court, be so transacted by a single Judge, relating to any 
suit or proceeding in either of the said Courts, or on the 
common law or revenue side of the Court of Exchequer, or to 
any matter usually transacted out of Court, although the said 
Courts have no common jurisdiction therein, in like manner as 
if the Judge transacting such business had been a Judge of 
the Court to which the same by law belongs : tho effect of this 
enactment being to giie to tho Judges of tho respoctivo Courts 
a general and concurrent jurisdiction in any business which 
may be transacted out of Court by a single Judge (A:). 

In .connection with this part of the subject, it may be ob- 
served, that sometimes a particular Act of Parliament requires 
that an application founded upon it should be made to tho full 

(%) Per J., JBatnetty, Deem, IMA Or. 638. 
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Oourt ; and, in every suoli case, the jurisdiction of a Judge at 
Chambers is, of course, wholly excluded; sometimes a dis- 
tinction is specially made between the authority and powers to 
be exercised in banc, and those confided to a Judge at 
Chambers, and hero again, provided the intention of the legis- 
lature bo clearly expressed, no difficulty can occur. There are 
indeed cases in which a doubt might reasonably be felt as to 
the meaning of the words used by the legislature, and where, 
consequently, a Judge at Chambers would perhaps decline to 
exercise jurisdiction. If, however, some special power or 
authority is given to " the Courts ” by statute, the presump- 
tion will be, that it was intended to bo exercised as the Courts 
usually exercise their jurisdiction ; and it may, accordingly, 
fall within tho province of a Judge at Chambers to put in 
force the provisions of tho Act in question (/). 

Tho ordinary mode of procedure at Chambers is, as might 
bo expected, somewhat different from that observed in tho fuU 
Court ; for, as in tho latter case, it is by rule and order of the 
Court, so, iif the * former, it is by eumniom, supported at the 
hearing by affidavits, and order of the J udge founded thereupon. 

To explain tho mode of procedure alluded to somewhat more 
minutely, — the party requiring tho intervention of the Judge 
in the first place takes out a summons, which is issued by the 
Judge’s derk, and serves a copy of this summons upon the 
opposite party. The summons calls upon such party, or upon 
the individual whose interests may bo affected by the applica- 
tion, to elmo came at Chambers, on a particular day, and at an 
hour specified therein, why the matter or thing, performance 
of which is sought to be enforced, should not be done. 

If the party on whom the summons is served does not ap- 
pear thereto, the 153rd Buie of Fractico directs, that the party 
taking out such summons shall be entitled to an order on tho 
retum.of it (m). 

(0 See per Pwrhe, B., Smeeton ▼. (m) See also Reg. Hil. T. 16 Viet. 

emUr, 5 B. & L. 189, 190. 164. 
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Should, however, the opposite party duly appear to the 
summons, the matter involved in the application will be dis- 
cussed before the Judge, who either will determine it himself, 
(in which case he usually indorses a minute of his decision on 
the summons), or, in cases of importance, may refer the appli- 
cant to the full Court. When the order is made by the Judge, 
it ought to be drawn up and served forthwith, otherwise the 
opposite party may treat it as abandoned. 

If the order be served, but not obeyed, it should then be 
made a nde of Court (n) ; and may afterwards be enforced, if 
necessary, by attachment (o). 

Should the party to whose interests the Judge's order is 
adverse, wish to dispute its correctness or validity, ho may in 
general do so by an application to the /itili! Court y which is in tho 
nature of an appeal from tho decision of tho Judge at Chambers. 

There is, however, a distinction to be noticed between cases 
whore an objection is taken to the particular mode of com- 
pliance with the Judge’s order, and those whore the manner in 
which his discretionary power has been exercised and the pro- 
priety of his decision are called in question. In ihe former 
class of cases, the Judge who made tho order wiU (on being 
applied to for that purpose) himself see that it is properly 
carried out, whilst, in the latter, the party dissatisfied with the 
decision at Chambers must (provided he is not debarred from 
doing so by the express words of some particular statute) 
apply to the Court in banc (j?). Even in case of an erroneous 
decision by the Judge, it is worthy of notice, that although the 
Court in banc will control and revise such decision, where it 
was given under a delegated authority, yet, they will not in 
general do so, where the Judge was acting tmder distinct and 

(n) A Judge’s order obtained in Va- 544 ; Per TindaX^ C. J., 9 Bing. 106 ; 
cation cannot^ however, be made a rule Dtni t. BatihaM^ 9 Exob. 469. 

of Court before the next Term : Beg. (p) See per Aldevaon^ B., 'Sffnnw v. 
Hil. T. 16 Yiot. 158. Bereaford^ 3 D. & L. 468 ; Griffith v. 

(o) See Ex parte Willcmd, 11 C. B. 9 Bxch. 893. 



COtJBTS OP LAW. 




mdependent powers, conferred upon him hy the statute law ; 
and, in this latter case, the words of the particular Act, and 
the intention of the legislature, must necessarily determine as 
to the finality of the decision of the Judge (g). 

It is also a rule, in support of which many authorities might 
he cited (r), that an appeal from the decision of a Judge at 
Chambers to the Court at Westminster must be made speedily, 
or, at all erents, within a*reasonable time, regard being had to 
special circumstances, if any, appearing in the case (s). ** It 

is,” says Lord Campbell, C. J. (t), “ a wholesome rule that 
any application to this Court (Q. B.) in the shape of appeal 
from a decision of a Judge at Chambers should be made 
within the Term next after such decision.” 
sSdEWu*** head of inquiry suggested at p. 60 , was, as to the 

mode of procedure before a Judge sitting at Nisi Prius ; in- 
asmuch, however, as this will have to bo considered post, 
Chap. IV., which treats of the successive steps in an action 
at law, reference thither may be made for information upon 
the subject specified. 


Sectt. II. Jurisdiction of the County Court {u). 

Otneni The “ general jurisdiction ” of the County Court (»), as at 
jnriadiotimi. gQjjatituted, "in actions personal,” is defined by tho 


(g) may be affirmed generally 
that where a thing may be done by the 
Court or a Judg^ and the Judge does it^ 
his dedsion may be reviewed:*’ per 
WiUem v. Reed^ 15 C. B. 
200. See v. Kidd^ 29 L. J., 

C. F.| 221 ; Schuster v. Wheelwright, 
Id, m 

(r) See 2 Chitt. Arch. Pr., 9th ed., 
1509-10. 

(e) Oriffin v. BradUy^ 6 C. B. T22 ; 
Orchard Moxey^ 2 E. & B. 206 ; 
Orgm rTStU, 6 D. fe L. 217 ; Atplin 
T« Bkwknui»t 7 Bxoh. 886 ; Beid v. 
OardiMTf 8 Ezch. 651 ; Merris t. 


Bosworth^ 2 E. & B. 213 ; Crake v. 
Powell^ Id. 210. 

(f) Meredith v. Gittins, 18 Q. B. 
260. 

(if) For detailed information upon 
this subject, the reader is referred to 
Broom’s Fraet. Co. Courts, 2nd ed., 
pp. 44-95. 

(c) The County Court here spoken of, 
which is entirely a creature of the sta- 
tute law, must not, of oourse, be con- 
founded with the dieriff’s court, which 
represents the old county court of the 
Anglo-Saxon and Noman times, ante, 
p. 24. 
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58tibi section of the original County Courts Act (9 & 10 Yict. 
0 . 95), read in connection 'with the 13 & 14 Yict. o. 61, s. 1, 
and the 19 & 20 Yict. c. 108, ss. 23 & 24. The effect of 
these sections is, that all pleas of personal actions ” (x), 
whore the **debt, damage, or demand” does not exceed the 
sum of 50^., ** whether on balance of account or otherwise,” 
or after an admitted set-off,” “ may be holdon in the Counfy 
Court,” “provided alwap, that the Court rfiall not have 
cognisance of any action of ejectment, or in which the title to 
any corporeal or incorporeal hereditaments, or to any toU, fair, 
market, or franchise shall be in question, or in which the 
validity of any de'vise, bequest, or limitation under any will or 
settlement may be disputed, or for any malicious prosecution, 
or for any libel or slander, or for seduction or breach of 
promise of marriage” (y). But ■with respect to any action 
which may he brought in any Superior Court of common law, 
“if both parties shall agree by a memorandum signed by 
them or their respective attomies, that any County Court 
named in such memorandum diall have power to try sudi 
action, such County Court shall have jurisdiction to try 
the same.” 

It 'wiU ob'viously bo convenient, in treating of the jurisdic- 
tion of the County Court, to adopt the plan indicated in the 
statutory provisions above set out, and to consider, in the 1st 
place, the class of oases whicb fall within, and, 2ndly, those 
which are excluded from the jurisdiction of the Court. To 
prevent misapprehension, however, it may be right to observe 
in limine, that (save in some peculiar cases to be presently 
mentioned) the inferior Court, now treated of, possesses no 
jurisdiction altogether exclusive of that belonging to the higher 
tribimal, unless it be in this sense, that a plaintiff needlessly 
electing to sue in the more costly, where he might have had 

(x) See^uor^ v. Jones, 1 E. & B. 22. jniisdiotion of the County Court) is no 

(y) An action for eriminal conyersa- longer maintainable : 20 & 21 Yict. c. 
tlon (vbich was excluded from the 85, s. 59. 
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veconrse to lihe cheaper tribunal, wiU not unfrequently be 
punished by the loss of costs. In certaia cases also, yiz. 
** where in any action of contract brotight in a Superior Court 
the claim indorsed on the writ does not exceed 501, or where 
such claim, though it originally exceeded 50/., is reduced by 
payment into Court, payment, an admitted set-off, or otherwise 
to a sum not exceeding 50/.” — ^it is enacted by 19 & 20 Viet, 
c. 108, s. 26, that “ a Judge of a Superior Court, on the appli- 
cation of either party after issue joined, may in his discretion, 
and on such terms as he shall think fit, order that the cause 
be tried in any County Court which he shall name,” and the 
trial will take place there accordingly (s). 

1. The County Court has, then, a general jurisdiction to 
entertain pleas of personal actions, where the debt, damage, 
or demand,” docs not exceed the sum of 50/., whether “ on 
balance of account or otherwise,” or " after an admitted set- 
off.” This Court may, therefore, take cognisance of an action 
upon a bill of exchange or promissory note (a), or for the 
recovery of goods in specie (d) ; though not of an action upon 
a judgment recovered in a Superior Court (c). 

But what, it may be asked, is the precise meaning of tho 
expression “balance of account,” which occurs in the 58th 
section of the County Courts Act ? The answer is, that these 
words are intended to apply to accounts which have been 
adjusted, settled, ascertained, or balanced by the parties, ^r 
to any debt which has been reduced within the prescribed 
limit of 50/., by paymmi (</) or aomdhing equkaUni thereto. 
Suppose, for instance, a claim to be preferred ia the County 
Court for a sum below 50/., and suppose it appears that the 
debt originally due ftom the defendant exceeded that amount, 

(z) SeealflolS fc20yiot. al08,a.89. (ft) Taylcr r. Addymtm, 18 0. B. 

(a) Wdttrt r. JSTandley, 6 D; & L. 809. 

88,; yimd r. MmIm, 6D. StL. 091. (o) 19 & 20 yM. e. 108, a. 27. 

Seeslao Zouley r. jRoni, 12 Q. B. 962 ; (<0 Seona, aa to tender, aee Oroue 

19 it 20 Viot. c. lOS a. 4. . Seeuntm, 10 0. B. 884.- 
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%ut lias been reduced below it by payment before action 
brought, the defendant will not, under such circumstances, be 
entitled to say, that the case is without the jurisdiction of the 
County Court (f). So, if anything other than money be 
received in reduction of a debt by agreement of the parties, 
that will be equivalent to payment, so as to bring tho case 
within the jurisdiction of the County Court (/), the question, 
whether it was so recoivod or not, being determinable from the 
evidence and con which may be adduced {g). 

A claim exceeding 50/. cannot, however, by merely giving 
credit for a eet-off{h), be reduced so as to bring it within the 
cognisance and jurisdiction of the County Court (t) ; though 
as above ftated, a set-off admitted by the defendant may, 
under the recent statute (J), bring a claim within the jurisdiction 
of the County Court. But clearly a case will not be cognisable 
by the County Court in which a claim exceoding 50/. is reduced 
by dplea of set-off within that amount ; for if it were so, the 
Court might bo coUod upon to investigate two several claims, 
each of them far exceeding the limits of its statutory jurisdic- 
tion (k). 

The next point to be noticed upon this part of tho subject 
is, that, by the 63rd section of the 9 & 10 Viet. c. 95, road 
in connection with the 13 & 14 Viet. c. 61, s. 1, “ it shall 
not be lawful for any plaintiff to divide any came of actUyn 
for the purpose of bringing two or more suits” in the 
County Court. But a plaintiff claiming debt, damage, 
or demand” for more than 50/., may, if so minded, (by the 
express provisions of -the 63rd section just menti<Hiod,) 

(e) See per J., TFoodlAama (A) Aa to the diatinetion between 

▼. Nevtmm^ 7 0. B. 654 ; per Parke^ “payment” and “ aet-ofl^” see 2%<w»cw 
B.| Turner ▼. Berry ^ 6 Exeb. 858. y. C^oss, 7 Exch. 728. 

(/) See Hooker y. Stephene^ 4 Ad. & (t) Avards y. Rhodes, 8 Exch. 312. 

E. 71 ; HillsT, Mesnard, 10 Q. B. 266. {j) 19 & 20 Yict. c. 108, s. 24. 

(p) See Jos^h y. Henry, 1 L. M. (ib) WoedKams y. NewaiM, 7 C. B. 

& P. 888 ; Avords y. Rhodes, 6 Exch. 654 ; Beswich y. Capper, Id. 669 ; 

812. Kimpton y. Willey, 1 L. M. A P. 280. 
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*l abandon the eaBom** and recover to an amount not exoee^dinf^ 
.tlie60/.(^. 

As' explanatory of the above section (which, in common 
parlance, is said to forbid the [flitting of a demand,”) 
QriwMy v. Aykroyd (m), should bo consulted, where the fSeicts 
were as follow : the defendant was a railway contractor, and 
the plaintiff was a shopkeeper, who supplied goods to the 
workmen employed on the line, upon the authority of tickets, 
specifying particular amounts as due to them, signed by a 
sub-contractor employed by defendant, and given to the work- 
men in part payment of their wages. Upwards of three 
thousand of these tickets had been presented to the plaintiff, 
and goods supplied upon them to the men. Th!6 defendant 
was served with 228 summonses, to appear at the Westminster 
County Court, to answer the plaintiff as to each of the 
jsummonses, ** in an action on contract for goods sold,” the 
several sums sought to be recovered amounting together to 
upwards of 300/. Owing to the^modc in which this case was 
presented to the Court at Westminster, viz. on motion for a 
prohibition to the local Court, no question arose as to whether 
or not the defendant had authorised the supply of goods 'by the 
plaintiff. His authority was taken as proved ; and we may 
also assume that the goods had been supplied in pursuance of 
me emtinuing authority, and in the same course of dealing 
between the parties. In delivering judgment in this case that 
ft prohibition ought to go, the Court of Exchequer drew a 
distinction between a claim or demand comprising several 
distinct and independent matters, which may clearly be 
recovered by separate suits in the County Court (n), and a 
running account consisting, indeed, of various items, but which 

(i) !Pbja abandonment of the excess J., Jones v. PrUcAard, 0 D. & L, 

must, under the d5tb Rule of Practice, 580* al^o Box t. Oreen, 9 Hxch. 
be ^ade upon the p^iculars of demand. 503. 

(m) 1 Bxoh. 479 ; Jndgm. Wood v. (u) See Brumkill y. PoustJL, 1 L. M. 

8 Bxeh. 445; Jndgm. Bonsep & P. 650; KimpUm^j WHdep^ ld.2d0; 
y. 18 0. B. 834*5 ; pmr TTtdUUtm y. Ze^ 12 Q. B. 521. 
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*18 meant to oonstitate one entire debt. Wbeie, in the ease of 
a tradesman’s bill, they remarked, one item is connected -with 
ano1b.er in this sense, that the dealing is not intended to 
terminate with one contract, but to be continuous, so that one 
item, if not paid, shall be united with another and form one 
entire demand, the plaintiff cannot split these items into separate 
causes of action, but most sue for the aggregate amount (o). 

Let us suppose a case somewhat analogous to that just 
considered, but in reality to be decided on other grounds ; — 
that a banker receives a sum of money, belonging to different 
persons severally, from their agent, who is charged to divide it 
amongst them in distinct proportions ; let us further suppose 
that the aggregate sum paid into the bank exceeds 50/., but 
that the several undivided portions of which it is composed fall 
respectively within that limit ; it is, of course, under the ciroum- 
stances stated, clear, that an action would not lie in the Coimty 
Court at suit of the agent for the entire deposit paid into the 
bank, inasmuch as that would be without the jurisdiction of 
the inferior tribunal ; but it is also dear, that an action could 
not be sustained there for his several share by any one of the 
individuals beneficially interested in the fond, upon this 
. ground, that the original contract was not with him, but was 
between the banker and the agent {p). 

Again, it is a common practice for farmers and graziers to 
send their cattle to a particular salesman, who perhaps sells to 
<«pne m^vidual a lot of beasts belonging to many different 
owners. Now; here the contract of sale is between the sales- 
man and the purchaser, so that each separate owner could not 
sue the latter for the price of his cattle (g). 

Oases like the foregoing are not to be decided by reference 
to the wording of the County Court Acts, but upon dementary 
prindples, on whid^the law of contracts is dependent. 

(o) See ■pexJenU, C. J., Bvnityy. 447. 

Wcrd0U)or^ 18 0. B. 828*9. (j) Per Martin, BL, WciMte t. Pro- 

(p) See Pinto: v. Saptoo, 6 Xannt. van, 8 Bxeh. 888. 
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But^ althougli a cause of action cannot be divided in order to 
entitle a daimant to sue in tbe County Court, a plaintiff 
claiming more than 50^. is, by tbo 63rd sect, of the 9 & 10 
Yiot. 0 . 95, allowed to abandon the excess of his demand, and 
to sue for the residue in the Coynty Court. 

La. the event of his doing so, however, “ the judgment of the 
Court” upon the plaint “shall be in full discharge of all 
demands in respect of” the “cause of action,” and “entry of 
the judgment shall bo made accordingly ; ” the consequence of 
abandoning the excess of his demand over the 501. wiU conse- 
quently be to preclude tho plaintiff from afterwards recovering 
it by action, and, should the defendant have any ground of set- 
off available, such abandonment may bo attended with addi- 
tional inconvenience and prejudice. This results from the fact, 
that a plaintiff cannot compel his adversary to plead a set-off ; 
and should he abandon tho excess of his demand, so as to 
bring his claim within the jurisdiction of the Coxmty Court, 
and then be met by a set-off, he might of course be altogether 
defeated in his action ; and, at all events, tho claimant would 
find himself exposed to the risk of having'his demand reduced, 
not merely by the amount abandoned, but also by the ^ount 
of the set-off. If, on the other hand, the defendant does not 
plead his set-off to tho plaintiff’s reduced demand, but sues for 
it in a cross action, then the plaintiff will be debarred in that 
action from setting-off any of tho abandoned portion of his 
original claim by tho express words of the 63rd section of 
the Act (r). 

In practice, tiierefore, a plaintiff wiU do weU to avail 
himself of the power of abandonment above alluded to, 
only where the excess abandoned is uhimportant in amount, 
or in cases where no set-off can be established, and 
where the recovery of any port of his demand mi ght be 
jeopardised by delay. 

(f) Sm pw Mtudt, }., Woodiemt t. Netman, 7 C.R 669*7. 
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A reference to the 58th sebt. of the 9 & 10 Yict. c. 95, 
already set out (s), and to the 19 & 20 'Vict. c. 108, s. 23, 'will 
sho'w the restrictions imposed on ilie jurisdiction of the County 
Court. The cases wholly, or save by consent of parties (^)', 
excluded from the jurisdiction of the Gotmty Court are as 
under ;~Any action of ejectment ; or in which the title to a 
corporeal or inporporeal (u) hereditament, or to any toll (an), 
fair, market, or franchise ( y) shall be in question ; any action 
■ in which the validity (a) of a devise, bequest, or limitation 
' under a 'will or settlement may be disputed ; any action for a 
malicious prosecution (a), or for libel, slander, seduction, or 
breach of promise of marriage. 

The cases cited at the foot of this page may if necessary be 
consulted •with reference to the several matters of minor 
importance included in the above list, to which they respec- 
tively apply. Two questions, however, of considerable interest 
to the practitioner demand consideration in connection with 
that class of cases in which the " title ” to land is in question 
before the County Court: — 1st. How is the judge of that 
Court to act when the title 'to land is alleged to bo or 
is in question P 2ndly. When may it properly be said to 
be soP - , 

1st. The plaintiff may possibly, in his particulars, so fiir 
exhibit the true substance and nature of his claim, as altoge- 
ther to exclude it from the cognisance of the Court to which 
he would refer it, and hero of course no practical difficulty as 


(«) Ante, p. 59. 

(/) Id. 

(u) See StephmvM t. Ilaine, % B. & 
B. 744 ; DavU t.' Q Esoh. 

158 ; Badddeff Benton, 4 Ezoh. 
608; iSSettart.T. Jonee, 1 B. 29. 

<*) Beg. V. BverOi, 1 B.*Jt B. 273 ; 
ffwU T. Great Northern B. 2 L, 
M. A P, 208 i 8 . a, 10 0. B. 900. 

(y) See Benie y. WedUm, 8 Bxch. 
168. 

(«) TheChymityClonxt judge liaajariB-. 


diction, howeyer, in regard to a claim 
fat a l^iaoy, 'when its “'yalidity” is 
not disputed, post, p, 68. See also 
Gibbon y. Gibbon, 13 C. B. 205 ; 
BeweUm y. Phillips, 11 Exoh. 699.; 
Winch y. Windi, 18 C. B. 128 ; Leng- 
hottom y. LonglxMom, 8 Bzeb. 203 ; 
PvUer y. Ifaciag, 2 E.- & B. 578. 

(a) Jones y. Ourreg, 2 L. M. & P. 
474 j .Aiuitt ▼. Nor^ Stajbrdthire B. 
O., 2 H., & N. 451, See Chivers y. 

' Smogs, 5'B. 4t B. 897. 
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to the mode of dealing with the claim can he felt (5). Ag^» 
the objection to the jurisdiction, founded on the subject-matter 
in dispute, though not appearing on the particulars or sum- 
mons, may be raised by the defendant at the hearing ; and, if 
so, the duty of the judge wiU *be, in the first instance, to 
inquire into the case, with a view to satisfying himself whether 
the title does really come in question or does not. Should he 
think that it does come in question, he will ^miss the sum- 
mons ; should he think that it does not come in question, he 
will hear and adjudicate upon the claim : &e remedy open to 
the party dissatisfied with the decision of the judge being by 
application to one of the superior Courts, in tho former case, 
for a mandamus, and, in tho latter, for a prohibition, to issue 
to the County Court (c). It is not, however, absolutely incum- 
bent on a defendant sued in a Coimty Court, who knows that 
the title to land must come in question, to wait imtil the hearing, 
in order then to put forward the objection. It is quite open 
to him, if so minded, upon being served with process out of the 
inferior Court, to apply at once for a prohibition to restrain tho 
County Court ju^e from proceeding farther with the case (<f), 
the application being supported by proper affidavits. 

2ndly. When or under what circumstances may the title to 
a corporeal hereditament properly be said to be in question ? 
It is dear that a mere* colourable pretence of title, or a daim 
to what can have no valid existence in law, will not suffice to 
oust the jurisdiction of the County Court ; the title must Jbe 
brought bond fide in question (e). Thus, if a tenant be sued 
for use and occupation, and rely on the fact, that his landlord’s 
title has expired daring the tmianc^, evidence of such fact will 

(5) See Sewell Jonee^ 1 L. M. & Lawford t. PaHridge^ 1 H. & N. 621 ; 
P. 625. MowtUnoy v. Collier^ 1 E. A; B. 630. 

(e) Lcdham ▼. Speddimg^ 2 L M. & {d) Per Wightman, J., Sewell y. 

P. 378 ; Jadgm. Thomyean y. Ingham^ Jimee^ 1 L. M. & P. 525. See Wade^ 
1 L. M. & P. 219 ; dted per WaUtm^ worth y. Queen of 17 Q. Bf 

fi.t Be Bedserp 2 H. A N. 234 ; Ste^ 171. 

phemm y« 2 B. A B. 744 ; (e) Zloyd y. Jonest ^ 0. B. 81. 
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oust the Juiisdiotioii of the Oounfy Court (/). A plaint was 
entered in a County Court for a trespass in removing plaintifF’s 
goods from certain rooms of a house, the residue of which was 
occupied by the defendant ; audit appeared that the real ques- 
tion in dispute was, whether the plaintiff had let the whole 
house to the defendant, or had reserved for himself the rooms 
in which the trespass was alleged to have been committed: 
upon these facts it was held, that a question of title to a " cor- 
poreal hereditament” had come in question, and that the 
County Court judge had no jurisdiction to adjudicate upon the 
plaint (y). So, if a party were charged in a County Court 
with a liability arising by reason of his ownership of land, 
and he disclaimed the ownership, a question of title would be 
raised, and the jurisdiction of the Court would, in .the 
absence of any enactment overriding the County Court Act 
(9 & 10 Viet. c. 96), be ousted (A). 

It is important to add, that by Stat. 19 & 20 Yict. c. 108, 
s. 26, where in any action in the County Court “ the title to 
any corporeal or incorporeal hereditament, or to any toll, fair, 
market, or franchise, shall inddmtally come in question, the 
judge shall have power to decide the dlaim which it is the 
immediate object of the action to enforce, if both parties at 
the hearing shall consent, in any writing signed by them, or 
their attorneys, to the judge having such power ; but the judg- 
ment of the Court shall not be evidence of title between the 
parties or their privies in any other action in that Court, or in 
any proceeding in any other Court ; and such consent shall 
not prejudice or affect any right of appeal -of either of the 
parties to such first-mentioned action.” 

Beddes the matters already noticed as falling within the 

(/) V. CoUier, 1 B. & B. Bat the Coaafy Court has eUll cogni- 

630. See Kerhm y, Kerhvn^ 8 B. & B. sance of repleyin, even #here the title 

399 ; EtMry y, Ba/meU^ 27 L. C. to land does come in question : Beg. y. 
P,, 216 ; 8. a, 4 0. B., N. S. 423. Bamee, 1 E. & B. 355. See also Earl 

(g) OhewYm Jlolrogd, 8 Each. 249. of JEan^ington r. Bcmeag, 8 Bxch. 

{h) Beg. y. JETarden, 2E.kB. 188. 879, and 2 B. & B. 669. 

F 2 
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cognisance- of the County Court, that Court has some peculiair 
branches of jurisdiction, which are, in their nature, equitable 
rather than legal, or within the direct cognisance of our com- 
mon law. Thus, by the 9 & 10 Viet. c. 95, s. 65, coupled 
with the 1st section of the Extension Act (13 & Id.Vict. c. 61), 
the County Court may inquire into any demand not exceeding 
in amount 501., in respect of “ the whole or part of the unli- 
quidated balance of a partnership account,” or “ of a distribu- 
tive share ” of pereonal estate “ under an intestacy,” or “ of 
any legacy under a will.” It follows, therefore, that a partner 
suing his copartner in a County Court cannot be mot by the 
objection, which would be fatal to him in one of the Courts at 
Westminster, of a subsisting partnership {*). ITeithor can a 
legatee, suing in a County Court, be met by the objection 
taken in Decks v. Strutt {k), that an action at law will not, in 
the absence of special circumstances, lie for a legacy. 

The inferior tribunal here spoken of, besides its jurisdiction 
by suit or action at law, is also, in some cases, invested with 
power to afford redress of an extraordinary kind, as on inter- 
pleader, or where the possession of any house, land, or other 
corporeal hereditament is unlawfully withhold by the tenant 
from his landlord ; cases requiring the exercise of these peculiar 
powers do not, however, fall properly within the scope or design 
of the present section, although some more specific allusion to 
them win bo made in tho Fifth Chapter of this Book, which 
treats generally of Extraordinary Remedies (/). 
an- consequence of suing in a superior Court for a debt, 

damage, or demand recoverable in the County Court may 
sometimes be serious, so far as regards the right to costs of tho 

(«) Compare JZeee y. WiUiaTns^ 7 count can be taken at law/* 

E:i^eli. 51,. and FvlUr v, MaeJeay^ 2 B. {h) 5 T. R. 690 ; Jones v, Tcmner^ 

& B, 678, with Bomll y., Hammond, 6 7 B. & 0. 642 ; Yfith which compare 

B. & 0. 149, where Lord Tenterden, Pears y. Wilson, 6 Exch. 833, and 
0. j., Bays, that between partners, cases cited ante, p. 65. 

. whether they are so in general, ox for (t) See Broom’s Pract. Co. Courts, 

a J9are»ctt2ar tramaetim only, no ao- 2nd ed. Part III., Chap. 2. 
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plaiutijff if successful, such oonsequence flowing from certain 
express statutory provisions, viz. the 13 & 14 Viet. o. 61, ss. 

11 and 12, the 15 & 16 Yict. c. 54, s. 4, and the 19 & 20 
Yiot. c. 108, s. 30, the design of which is to check the bringing 
of trivial actions in the superior Courts. The general effect 
of these clauses is as follows ; — 

Where a plaintiff suing in a superior Court on a cause of 
action within the jurisdiction of the County Court recovers (»») 
not more than 20/. in an action of contract (except for breach 
of promise of marriage), he shall have no costs, whether the 
judgment be by default (ii) or after verdict, unless the judge 
certifies either that the cause of action was one for which no 
plaint could have been entered in the County Court, or that, 
in his opinion, there was a sufficient reason for suing before 
the superior tribunal. 

Again, where a plaintiff suing in a superior Court on a 
cause of action within the jurisdiction of the Coimty Court, 
recovers not more than 51. in an action of tort (o), (except for 
malicious prosecution, libel, slander, or seduction,) ho shall 
have no costs, unless the defendant suffers judgment by de- 
fault (p), or the judge certifies as above mentioned. And now, 
by the C. L. Proo. Act,. 1860, s. 34, “ when the plaintiff in 
any action for an alleged wrong in any of the superior courts 
recovers by the verdict of a jury less than 51., ho shall 
not be entitled to recover or obtain from the defendant any 
costs whatever in respect of such verdict, whether given upon 
any issue or issues tried, or judgment passed by default, in 
case the judge or presiding officer before whom such verdict is 
obtained shall immediately afterwards certify on the back of 
the record, or on the writ of trial or writ of inquiry, that tiio 
action was not really brought to try a right besides the mere 
right to recover damages, and that the trespass or grievance in 

(m) See Aihorofi v. FovUeeg, 18 0. (o) See Dumton v. Paterson, 5 0. 

B, 261; James v. Feme, 29 L. J., Bx., B., N. S., 267 ; Smith t. Hamor, 3 
169; Jones V. Jones, 29 L. J., C. P. 161. Id. 829 j 

(») 19 & 20 Yict. c. 108, h. SO ; (p) See Glynns v. Roberts, 9 Bx. 263. 

Heard v. Ed^, 1 H. ifN. 716. 
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respect of wldch. the action was brought was not wilful and 
malicioas, and that tiie action was not fit to be brought.” 

The mode of distinguishing between an action of contract 
and an action of tort, in reference to the above cited clauses of 
the County Court Acts, may be'leamt firom the oases infra {q). 

If the judge does not certify at the trial, the plaintiff must, 
in order to get his costs, make application to the Court in 
banc, or to a judge at chambers, and establieh. satisfactorily one 
or other of the two grounds for the allowance of costs just 
mentioned; or else he must show that the action has been 
already removed fi:om the Coimty Court by writ of certiorari, 
or that the cause of action is one falling within the concurrent 
jurisdiction of the superior and County Courts, by virtue of 
the 9 & 10 Viet. c. 95, s. 128. 

This concurrent jurisdiction is permitted by the section just 
mentioned in certain cases, viz : — 

1. Where the plaintiff dwells more than twenty miles firom 
the defendant (r) ; or, 2. "Where the cause of action did not 
arise wholly or in some material point («) within the jurisdiction 
of the Court within which the defendant dwells or carries on 
his business at the time of the action brought {t) ; or, 3. "Where 
any officer of the Coimty Court is a party, except in respect of 
any claim to any goods and chattels taken in execution of tho 
process of the Court, or the proceeds or value thereof. 

It is not my intention to enter here into a minute examina- 
tion of the provisions of the Counfy Court Acts above cited— 
a cursory glance at them will show, that, although in certain 
oases they affect the right to costs of a successful plaintiff, they 
do not vest any &ecltmve jurisdiction in the County Court. 

(q) Tattan Vi Qreait Western JR. C.^ Viet. e. 108^ s. 18. 

29 L. J; Q. B., 184 ; Legge y. Tucker, (s) See Newcombe y. De Boos, 29 
I 'ELJki N. 500. L. J., Q. B., 4 ; ' Wood v. Perry, 8 

(r) See Kerr y. Bayfies, 29 L. J., Exch. 442 ; Norman y. Mas^a^kmJt, 7 

Q. B., 70 ; BviUr y. AhUwkiAe, 6 0. Exoh. 798 ; Widde y. Skeridim, 21 

B., N. S., 740 ; Bailey y. BryamJt, 28 L. J., Q. B^, 260. 

L. J., Q. B., 86 ; Dunslofn y. Pater* {t) See C!or6e<< y. Qenerol Steam N a/e. 

son, 5 C. B.| N. S., 267 ; Waterlow y. Co., 4 H. & N. 482. 

Dobson, 8 B. & B. 585; 19 & 20 



71 


OHAPTEE m. 

THB NATURE OF BiaHTS ENFORCEABLE BY ACTION. 


In this Chapter I propose to inquire generally ( 0 ) as to the 
nature of that right which gives a remedy at law. To prevent 
misconception, however, during the progress of this inquiry, I 
would at the outset observe, that the remedy obtainable in a 
Court of law is in kind either ordinary or extraordirmry , — ^it 
may be by action, or it may be by mandamus, by summary 
application to the eqxiitable jurisdiction of the Court, or in 
various other ways, which will be specified in &e concluding 
Chapter of this Book. At present, however, I shall restrict 
n^self to considering under what circumstances the remedy by 
action at law is available to an injured party, and what may 
be the true definition and meaning of the term “right of 
action” in connexion with legal science. 

A “ right of action” may, in the words of the Eoman law, lugu of •«.' 

^ tioa— what. 

be defined to ho jus persequendi in judmo qw>d sibi dehetur (6), 

— it exists wherever a legal claim to damages, or to the recovery 
of some specific thing, has accrued ; the action itself being the 
formal and prescribed mode of procedure whereby the right is 
vindicated or enforced in a Court of law (c). 


(a) The inquiry as to the nature of 
legal rights and remedies is here pur- 
sued gmtrMy, I shall return to this 
subject hereafter when treating of Con- 
tracts (post, Bk. II.) and of Torts 
(post, Bk. III.) respectively. 

(5) 1. 4. 6. pr., adopted in Co. Litt. 
286. a. In the B.oman or Civil Law, 
the word custAo was used originally to 


denote the particular form in which 
certain legal proceedings were carried 
on; from this it was transferred to 
signify the legal remedy by which every 
person might enforce his right ^hil* 
Hmore, Introd. to Bom. L. p. 61. 

(c) See further as to this, post, Chap. 
4, Sect. 1. 
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It follows, from the very terms of the definition just given, 
that, before commencing an action in any given case, the 
practitioner must apply himself to consider, 1st, whether any 
right of action in truth exists; and, if this question be 
answered afEbrmatively, then, 2ndly, what may be the proper 
and £q>ecific method of enforcing ‘it (d). 

Now, it is not every substantial wrong, still less every 
imaginary grievance, which affords a right of action for redress. 
Nor is it true, that for every kind of damage or loss occasioned 
by the act of another, a remedy is given by the law. It not 
nnfrequently happens, that damage, palpable and undeniable 
though it be, is, in technical phraseology, damnum sine injurid, 
that is, damage unaccompanied by any tortious or wrongful 
act whereof cognisance can be taken in a Court of justice. 

Here, accordingly, it becomes necessary to define respectively 
the words damnum and injuria, or, at all events, to state in 
what precise sense, and with what signification, it is in this 
volume proposed to use them. 

iqjuria. The word injw'ia will bo employed as signifying a “ leged 
wrong,” that is, a wrong cognisable or recognised as such by 
namuum. the law (e). The word damnum will be used as signifying 
“ damage/’ not necessarily pecuniary or perceptiblo, but ap- 
preciable, and capable, in legal contemplation, of being 
estimp.ted by a jury (/). 

Such being the sense properly assignable to the word 
damnum and to injuria, I proceed forthwith to establish, 
by apposite examples {g), this proposition, that damnum sine 


{d) This latter question will be dis- 
cussed, post^ Chap. 4, Sect. 1. 

(e) Omne quod non jure fit injinrid 
fieri didtur: Bijsson. adverb. Injuria; 
1 Ingi. 158. b. 

(/) . As shoving the disdnctiQnr be* 
tween <bMnntim and uguria, see Bonomi 
V. Bdekhause^ 1 B. B. & B, 622, cited 
post.. 


(g) Such, I may remind the reader, 
seems* to be the only legitimate mode of 
provmg the proposition stated in the 
text. Beported eases furnish the best 
— often the only— evidence of what law 
is (ante, p. 19), and every judgment 
when delivered becomes part of the law 
of the land : Bam Sci. Leg. Judg. p. 
2; Id. Chap. 17. 
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ii^uriA, that is, damage unaccompamed by legal wrong, is not 
actlonahh at law. 

Of the particular kind of damnum just spoken of, the law 
of contracts does not readily afford us instances ; because, thero» 
the mere breach of a covenant or agreement between parties 
is in itself an injuria of which our law, acting in accordance 
with the most elementary principles of jurisprudonco, will take 
notice iji). But when we turn to the consideration of torts or 
« wrongs independent of contract,” su£5.cient examples in 
affirmance of the proposition above laid down will bo found, 
without much research, to present themselves. 

In illustration of such damage might be mentioned the loss 
inflicted on a schoolmaster by the establishment of a rival 
school adjacent to his own, or on a miUowner by the erection 
of a mill contiguous to his own, and the consequent loss of 
custom (i) : In neither of these cases is there any tortious 
element apparent, that is any injuria or legal wrong upon 
which an action could be founded (k). 

It would also bo easy to show that a man may, without in- 
curring liability, so use his own property as to cause damage 
to his neighbour, provided the damnum he not injuriosum. For 
instance, the principle has often been recognised, that “ one 
landowner cannot, by altering the condition of his land, 
deprive the o^er of the adjoining land of the privilege of 
using his own as he might have done before. Thus he cannot, 
by building a J;Louse near the margin of his land, prevent his 
neighbour from excavating his own land, although it may 
endanger the house ; nor from building on his own land, 
although it may obstruct windows, unless, indeed, by lapse of 
time, the adjoining land has become subject to a right analogous 
to what, in the Boman law, was called a servitude ” {1), 

<A) PoBt, Book II. N. 209. 

(t) 3 Bla, Com. 219 ; Leg. NUul, 8rd (Q Judgm. Smith ▼. Kenriek^ 7 C. B. 
ed., 186. ^65*6 ; Jlumphries y, Brogden, 12 Q. B. 

(^') See, idso, Hill v. Balias 2 H. & 739, eases cited post^ pp. 79 etseq^ 



74 


THB NATUKB OF BIGHTS 


Apposite to this s]a.bject are the remarks of North, G. J., in 
BamardisUm v. Soame {m). “ There is sometimes,” says he, 

** damnum absque ir^urid though the thing he done on purpose 
to bring a loss upon another without any design of benefit to 
himself ; as if a new house be erected contiguous to my ground, 
I may build anything on purpose to blind the lights of that new 
house, and no acticm will accrue though the malice were never 
so great (n) ; much less will it lie when a man acts for his own 
safety. If a jury will find a special verdict ; if a judge will 
advise and take time to consider ; if a bishop will delay a 
patron and impannel a jury to inquire of the right of pa- 
tronage ; you capnot bring an action for these delays though 
you suppose it to bo done maliciously and on purpose to put 
you to charges; though you suppose it to be done sdenter, 
knowing the law to be clear ; for they take but the liberty the 
law has provided for their safety, and there can be no demon- 
stration that they have not real doubts, for these are within 
their own breasts : it would be very mischievous that a man 
might not have leave to doubt without so^great peril.” - 

To take an instance of a different kind : A comment upon 
a literary production, exposing its follies and errors, and 
holding up the author to ridicule, will not be deemed a 
libel (o), provided such comment does not exceed the limits of 
fair and candid criticism, by attacking the character of the 
writer unconnected with his publication ; and a comment of 
this desmiption every one has a right to publishi although the 
author may suffer a loss from it (j?). In such a case, alth 9 ugh 
there be damnum there is no ir^wria; and even the loss is that 
which the parly criticised ought to sustain, inasmuch as it is 

(m) 6 How. St. Tr. idss. This was (o) See the definition of a libd, post, 
an aotion agamst a sheriff for a double Book 111., Chap. 2. 

of members to serve in Farlia- (p) See per Lord C. J., 

nient. CwT v. 1 Oampe 855, n. ; 

(a) See^ als(^ per Lord WtmUydaU^ McLtiid y. WaJk^^ 8 Car. & ?• 811 ; 
ChoBemorer. 7 H. L. Ga.888* 2 Selw. N. P,| 1^ ed., 1050, 1051. 
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presumably the loss of &me and profits to which he was not 
fairly entitled (j). So “however harsh or hasty, or even untrue 
may be the conduct of, a person speaking on a privileged 
occasion, if he honestly and bond fide believes what he utters 
to be true, no action wUI lie : it is damnum ahsque ir^urid.” (r). 
A forHori, where words are uttered neither actionable per se, 
nor spoken with reference to a person in his trade or pro- 
fession, nor productive of special damage, there is in law no 
injuria, and, consequently, no right of action («). 

Again, an action for seduction is in our law founded upon 
a fiction. The basis of this action, when brought even by a 
father to recover damages for the seduction of his daughter, 
having “been uniformly placed from the earliest times not 
upon the seduction itself, which is the wrongfril act of the 
defendant, but upon the loss of service of the daughter, in 
which service ” the parent ** is supposed to have a legal right 
or interest." It has, accordingly, always been hdd, that, in 
an action for seduction, loss of service must be alleged in the 
declaration and must be proved at the trial, or the plaintiff 
will fail, notwithstanding the production of evidence conclusive 
as regards the guilt of the defendant ; for the wrong done by 
his act our law does not esteem per sa as an injuria, using that 
word in its strict sense, but merely as damnum eine injurid, 
for which, consequently, an action will not lie {f). 


(q) Per Lord EHenhorough^ 0. J., 
Carr v. Hood^ supra. 

(r) Per Willes, J., I^ev^8 v. Smithy 
18 C. B., 143 ; Henderson v, Broom- 
head, 4 H. & N. 569; FUzjohn v. 
Mackinder, 29 L. J., 0. P., 167. See 
Blagrave v. Brietol Waterworke Co., 1 
H. & N. 369, 888. 

If a mau were to make &l8e oath 
of threats used ag^dnst him, and ma* 
liciously and without reasonable and 
probable cause to exhibit articles of the 
peaoe against another, such a proceed- 


ing would be actionable;” per Brie, 
0. J., Steward y. Qromett, 29 L. J., 
C. P., 175; 8 . C., 7 C. B., N. S. 191. 

(s) Post, Book HI., Chap. 2. 
if) QriwaeU v. Welle, 7 M. & Gr. 
1083 ; Matyde case, 9 Bep. 113 a. ; 
Thompson v, Bose, 5 H. & N. 16 ; 
Manley v. Field, 7 0. B., N. S., 96 ; 
Davie y. WUliame, 10 Q. B. 725 ; 
Eager y. Orimwood, 1 Exch. 61 ; 
Harris y. Butler, 2 M. & W. 530. 
Post^ Book IIL, Chap. 4. 


Action for 
seduction. 
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Action for 
siiinfiT plain- 
tiff by mis- 
take. 


Action for 
draining off 
water irom 
plaintiff's 
well. 


In further illustration of the nature of damntm sine injur id 
may be mentioned the case of Davm v. Jenkins («), which 
decides, that an action will not lie against an attorney, who, 
being retained to sue for a debt a person of the same name as 
the plaintiff, by mistake and without malice takes all the pro- 
ceedings to judgment and execution' inclusive against the 
plaintiff ; in this case it is, of course, obvious, that tho indi- 
vidual thus sued by mistake would have a good defence to 
tho action, and would, if successful, recover in it such costs as 
on taxation the law allows. If, however, it be asked, what 
further remedy ho might have for the inconvenience and 
trouble occasioned him, the answer is, that, in point of law, if 
the proceedings were adopted purely through mistake, though 
injury may have resulted to him, it is damnum ahsque injurid, 
for which no action would 'Ko. Every dofondant, against 
whom an action is unnecessarily brought, experiences some 
injury or inconvenience beyond what the costs will compensate 
him for (t?). 

So, again, Acton v. Blundell (x), arid Chasemot'e v. 
liichards (y), specially iHustrato the nature of damnum sine 
itjurid. In the former of these cases it is laid down as a 
proposition generally true, that our law gives to tho owner of 
land all that lies beneath its surface ; whencq it follows, that 
tho owner may dig beneath such stufaco at his free will and 
pleasure ; and if, in so digging, he casually does an injury to 
his neighbour — as by draining off tho water from his well — 


<u) 11 M. k W. 745, cited Leg. 
Max., Srd ed., p. 187. 

(v) Per JRoi/e, B., 11 M. & W. 756. 
See y. Jones, 11 0. B. 713 ; 

CMim y. Cave^ 4 H. & N. 225, 235, 
where the Oonrt remark that **it is 
difficult to see that it is actionable to 
iuduoe a third person to bring a wrong- 
ful action.” 

(«) 12 M» & We 324. The principles 
laid down in Aeim y. Blandell were 


impugned by Coltridge^ J., in CAoac- 
worc y. RichavdB^ 2 H. & N. 192, 194 ; 
Sm 7 H. L. Oa. 349. See alao 
Roath V. DrUcoU^ 20 Day, (U. S.) E. 
533 ; Rawatron v. Taylor^ 11 Exch. 
869 ; Rroadbent y. Remabotham, Id. 
602, 617. See JffipkinsY, Rirminghctni 
and Staffordshire Gaslight Co., 5 H. & 
N. 74. 

{y) 7 H. L. Oa. 349, S. a, 2 H. & 
N. 168. 
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such injiuy cannot, in tlie absence of any prescripiLve right; 
become the foundation of an action. 

In Chmemore v. JRioharda (a), the facts were as under : — 
The plaintiff, a landowner and millowner, had, for above 
sixty years, enjoyed the., use of a stream, which was chiefly 
supplied by subterranean water percolating through the 
substrata. Water which would otherwise have thus supplied 
the stream was diverted from it by the defendant, an ad- 
joining landowner, who dug on his own ground a well for 
the purpose of supplying water to the inhabitants of the 
district: Plaintiff having lost the use of the stream, was held 
to have no right of action against defendant for thus abstract- 
ing the water, which “ was of sensible value in and towards 
the working of the said mill.” 

We thus see that large and distinct classes of cases do 
occur, in which damage and loss are occasioned to an indivi- 
dual by the act of another, and yet no redress is given him by" 
the law (o), but if the above cases, and others which might be 
mentioned to a like effect, were examined with due care, it 
would be found, that, in thus declining to recognise the vaHdily 
of the claims for pecuniary compensation there put forth, our 
law acts in deference to principles wider in their operation, 
and of greater moment to the community at large, than those 
are, the authority of which it may, at first sight, appear to 
have impugned. To take for instance, successively, the cases 
which have been just put as illustrative of the nature of legal 
injuries and wrongs ; as to the first, I would observe, that the 
existence of the fiction (6) upon which an action for seduction 


(s) 7 H. L. Ca. 849 ; Ntw Jliver 
Co, app., Johnton reqt., 29 L. J., H. 
C. 93. 

. (a) Ei vide per WiUeOf 3., Hole ▼. 
Barlov, 40.B., N.S., 346. 

(S) The ahove remarks are oiiered 
with a view to explaining the existence 
of the fiction in question in onr law— > 


by no means in jnstification of its reten- 
tion. It may reasonably be niged that 
the right of action, for seduction should 
mther be abolished altogetha*, the 
wrong-doOT being made amomble to 
criminal justice, mr if retained' should 
be made independent of the fiction of 
loas.of sffiMee.. 
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-with US is founded seems clearly referable to this elemen- 
tary principle, that our law does not regard the quality of 
actions from the point of -view which a moralist woidd select, 
it does not weigh them in his scales, nor does it allow the 
mere turpitude of an act, per se, to give it jurisdiction. It 
usually inquires, rather, whether any and what damage 
directly estimable by reference to a pecuniary standard has 
been sustained. Such is the rule which holds generally true 
in rivil cases, although there are exceptions to it ; as, where 
malice is recognised as an essential ingredient in an actionable 
wrong (c). The truth of what has been just said does not 
seem to be at all affected by the fact that a jury may and will, 
in many cases, be influenced in assessing damages for a -vnrong 
by a consideration of the motives which may have prompted 
to its commission [d). 

In the second of the three instances above put — ^that viz. 
of an action brought unsuccessfully, but which, nevertheless, 
causes inconvenience and anxiety of mind — ^nay, even positive 
loss to a defendant, — ^the reasons why redress and pecuniary 
compensation for the inconvenience so caused cannot be 
enforced, would seem to bo that our Courts of justice are open 
to aU. suitors who there seek to prosecute their claims in 
the manner prescribed by law, and that anything having 
a tendency to stifle or prevent such inquiry, ex, gr., the 
fear of being mulcted in heavy costs beyond that com- 
paratively reasonable amount ascertained by taxation, 
according to the scale allowed by law, would be highly 
inexpedient (s). 

In explanation of Jhe last of the instances of dammm me 

it^uriA above sperifled, a reference to Acton v. BhmdeU, and 

( 0 ) Book in. 20, Martin^ B., asks: 

Id., vhere I shall inquire how man knowing that a debt has been paid, 
ftr the motive or intention is material brings an action in a superior Court, 
in determining the legal quality and gets judgment, and arrests the defend- 
efaatacterofana<^. ant, could it be contended that an 

. (e) Pk&Ups V. Nayltflr^ 8 H. & N. action would lie against him ?” 
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Chmemore y. Bkkardi {/) will show, that, although under the 
drcumstances &ere appearing, two great legal principles were 
primA facia in conflict, the greater of these was, and justly, 
allowed to prerail: the principles in apparent antagonism 
were the doctrine lying at the root of what is called the somal 
compact, that the absolute owner of property may deal with it 
as he likes, and the rule whidi so restricts the use and enjoy- 
ment of^property as to prevent injury — i. e., legal injury — ^to a 
neighbour. In Acton v. Blundell, or in Chasemore v. Bicharda, 
however, no legal injury was in fact done, because no legal 
right had been invaded, and therefore either case rests in 
truth upon this broad foundation, that every one may 
innocently enjoy his own property as he will. 

Great care is, doubtless, often needed in determining whether 
or not a particular mode of enjoying property is innocent and 
lawful ; and " the books of Beports,” it has been said, " abound 
with decisions restraining a man’s acts upon and with his own 
property, where the necessary or probable consequence of such 
acts is to do damage to others.” The judgment in Humphries 
V. Brogden (0), whence the above extract is taken, will be 
found instructive with reference to this subject. There it 
appeared that the surface of land (by which is meant the 
superficies and soil lying over the minerals) belonged to one 
man, whilst the minerals belonged to another ; no evidence of 
title appeared to regulate or qualify the rights of enjoyment 
of the respective occupants, and the question was, whether the 
owner of the minerals might remove them without leaving 
support sufficient to maintain the surface in its natural state. 
Now, the jury in this case entirely negatived the existence of 
negligence on the part of the defendant who had worked the 
mines, and found that he had worked carefully and according 
to the custom of the country, but without leaving sufficient 
pillars or supports for the superincumbent soil. 

(/) Ante^ p. 76. authorities are noticed). SeOf also, 

12 Q. B. 789 (where the previous ffUton v. Whitehead, Id. 784. 
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Upon the £EU»ts and finding of the jury above set out, the 
Opurt of Queen’s Ben<di gave judgment in favour of the 
plaintiff, and in doing so made some remarks which are 
apposite for my present purpose. If, they said (A), A., seised 
in tee of land next adjoining land of B., erect a new house on 
his land, “ and part of the house is erected on the confines of 
his land next adjoining the land of B., if B. afterwards digs 
his land near to the foimdation of the house of A., but not 
touching the land of A., whereby the foundation of the house 
and the house itself fall into the pit, still no action lies at the 
suit of A. against B., because this was the fault of A. himself 
that he built his house so near to the land of B., for he could 
not by his act hinder B. from making the most profitable use 
of B.’s own land (t) — the case here put offering, consequently, 
an example of damnnm absque vi/urid or damage unaccom- 
panied by any actionable wrong. But, on the other hand, the 
Court proceeded to remark, a man who has land next adjoining 
to mine cannot dig his own land so near to mine, that thereby 
my land shall fall into his pit ; and for so doing, if an action 
were brought, it seems clear, on principles of natural justice, 
that it would lie. Now, although tho existence of such a 
right to lateral support for land from the adjoining soil 
manifestly places a restraint on the enjoyment of the adjacent 
property, the existence and validity of the right in question 
may nevertheless bo sustained by this simple reasoning, that 
*‘if the neighbouring owners might excavate their soil on 
every side up to tiie boundary line to an indefinite depth, land 
thus deprived of support on all sides could not stand by its 
own oodierenee alone,” and infinite mischief might thus be 
caused to an innocent party (k). 

(A) Citing 2 BoUe’n Abr. Trespass 4 H. A N. 153 ; Wya^ y. ffarrison^ 3 
(I), pL 1. B. & Ad. S71. 

(t) See per Waison, B., Sobers y. {h) As to the right of the owner of 
TisyUr^ 2 H. jc N. 834 ; Brown y, house to snpport from his neighbour’s 
Bobin^f 4 Bxeb* 186 ; Bibhyv ^Carter^ honse under yarjons drcpmstances, see 
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Arguing by analogy fix»m the legal proposition just stated, 
the Court of Queen's Bench, in Himphriea v. Brogden^ decided 
that the owner of the surface of land, while unencumbered by 
buildings and in its natural state, is entitled to have it sup- 
ported by tile subjacent mineral strata. ** Those strata may 
of comse be remoTedby the owner of them, so that a sufficient 
support for the surface is left; but, if the surface subsides, 
and is injured by the remoyal of tiiese strata (although, on 
the supposition that the surface and the minerals belong to the 
same owner, the operation may not have been conducted 
negligently, nor contrary to the custom of the country), the 
owner of the surface may maintain an action against the 
owner of the minerals for the damage sustained by thb 
subsidence" (/). 

In connection with the foregoing case of Humphries v. 
Brogdeti may be consulted Smith v. Kenrick{m ), — ^which 
decided that it is ** the natural right of each of the owners 
of two adjoining coal-mines — neither being subject to any 
servitude to the other — ^to work his own in the manner most 
convenient and beneficial to himself, although the natural 
consequence may be, that some prejudice will accrue to the 
owner of the adjoining mine, so long as that does not arise 

Solomon y. The Vintners^ Co,,, 4 H. & ^ whether the owner of the surface is 

N. 585 ; Rieharde y. Rose, 9 Exch. entitled to the support of the subjacent 
218. See also judgm. ChawUUr y. strata for buildings put upon it, other- 
Rohimon, 4 Exch. 170 ; Jeffries y. wise than by grant or presoriptloD.’’ 
Williams, 5 Exch. 792, 800, followed In connection with Humphries v. 
in RUby v. Carter, 4 H. & N. ItS. Brogden, see Haines y. Roberts, 7 E. 

(1) The case of Humphries y. Brog- A B. 626 ; S, C,, 6 Id. 643 ; Fkteher 

den, supra, it has been remarked, y. Qreai Western R, C., 4 Exch. 242 ; 

shows clearly that the title to the sur- S, C, (in error), 29 L. J., Ex. 250 ; 

&ce of land may be ‘iiissevered from per PoUotdc, 0. B., Solomon v. The 

that to the minerals, so that the sur- YinJtnord Co,, 4 H. A N. 699 ; Smart 

face and the minerals may become y. Morton, 5 E. A B. 80 ; Allaw&y y, 

separate tenements ; but the presymp^ Wagstaff, 4 H. A N. 681, 687-8. 

tion is to the contrary* Judgm. Keyse (m) 7 G. B. 616, 564 ; Clegg y. 
.y. Powell, 2 E. AB. 144. Dewden, 12 Q. B. 676; Shaw v. 

In Rogers y. Taylor, 2 H. A N. 828, Stenton, 2 H. A N. 868. 
the question arose, but was not decided, 
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from the negKgent or malicious conduct of the party,”— and 
Bonomi v. Backhouse (n). 

I have adverted to the above class of cases at some length, 
because they are obviously of much practical importance, and 
serve clearly to show how embarrassing and difficult may be 
the questions presenting themselves where distinct rights, 
which in their enjoyment encroach upon each other,^ are 
claimed by different individuals ; the points to be decided in 
such cases usually being — ^which *of the two rights is subser- 
vient to the other? Is the alleged wrongful act damnum 
absque iiyurid and irremediable at law ? 

In deference to the authorities already cited, we may assume 
that damnum sine injurid is not actionable at law. And, on 
this assumption, I proceed to illustrate and explain the corre- 
lative proposition — ^that injuria sine damno (to adopt technical 
phraseology) does very frequently suffice as the foundation of 
an action ; the above phrase being used to indicate a wrong — 
remediable at law — though not productive of actual damage 
to the complainant. The phrase applies only whore a 
legal injury has been done, or where a legal right has been 
violated. 

As explanatory of what is meant by injuria sine damno, 
reference may, in the first instance, be made to the great case 
of Ashby v. White (o), which has much interest in a consti- 
tutional as well as in a strictly legal point of view. It is here 
precisely in point, as showing clearly that it is actionable to 
d^prim a man of a right givm him by law, although no damage, 
loss, or injury has been thereby occasioned. Ashby v. White was 
an action against a returning officer for maliciously {p) refusing 
to receive the plaintiff’s vote at the election of burgesses to 
serve in Parliament ; and it was held by Lord Holt, C. J., and 

(li) 1 B. B. & B. 622. dient in this i^jnria wlien aeUonable : 

(o) 2 Lord Baym. 958, and 1 Smith, Toser r. CkUd, 6 B. & B. 289 ; S, O., 

L. 0., 4ib ed., 186. 7 Id. 877. See Ptyee t. Bdther, 8 C. 

(p) Haliee is esaential as an ingie- B. 58 ; & O'., 4 Id. 866. 
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the. House of Lords, that the ^action well lay, although the 
candidates in whose favour the vote had been tendered were 
in fact elected ; the decision proceeding upon this ground, that 
the plaintiff had a legal right and privilege to give his vote ; 
and that, having been disturbed in the enjoyment of such 
right, an action was maintainable at his suit against the party 
causing the disturbance. 

In the course of his celebrated judgment in this case. Lord 
SoUy after first showing that the right of voting at the election 
of burgesses is a privilege of much moment, and that the 
deprivation of it is an injury, thus proceeds : “ If ilie plaintiff 
has a right, he must of necessity have a mews to vindicate 
and maintain it, and a remedy if he is injured in the exercise 
or enjoyment of it. And, indeed, it is a vain thing to imagine 
a right without a remedy, for want of right and want of remedy 
are reciprocal” ■ Lord SoU then applies himself to one parti- 
cular argument, which had been urged, viz. that an action 
was not maintainable because no actual hurt or damage had 
been done to the plaintiff (inasmuch as, although his vote was 
rejected, the candidates for whom it had been tendered were 
in fact elected as representatives) ; and observes,- that, “ surely 
every injury imports a damage, though it does not cost the 
party one farthing ; ” and it is impossible to prove the con- 
trary, he adds,- “ for a damage is not merely pecuniary, but 
an injury imports a damage where a man is thereby hindered 
of his right” Now, it is quite dear, that, in thus speaking. 

Lord HoU uses the term “injury” as synonymous with 
“ injuria ” in its strict sense, ». e. as signifying a wrong re- 
cognised as such by the law ; and when so understood, the 
proposition which ho lays down, viewed by the light of subse- 
quent decisions, does not seena to be at all too broadly stated. 

Another important case exemplifying the phrase irjuria sine Mamuir, 
damno is Marzetti v. Williams (f), which decided that an 

jf) 1 B. & Ad. 415; (hmtmmg t. cUsr tbat the banker might lake a 
Shand, 5 H. & N. 95. But it seems reasonable time to satisfy himself as to 

0 2 
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Frayy, 

VowUi, 


action will lie against a banker, Having sufficient funds in his 
hands belonging to a customer, for refusing to honour his 
cheque, although the customer did not thereby sustain any 
actual loss or damage. Here the declaration was framed in 
tort for the broach of duty oast by the custom of trade upon 
a banker ; but, it is dear, that the form of action might have 
been assumpsit, founded upon the contract implied by ItFw as 
existing between a customer and his banker, that the latter 
will pay cheques drawn by the former, provided he has in his 
hands sufficient funds for that purpose. For a breach of the 
duly here indicated substantial damages may be awarded (r). 

Strictly in accordance with Marzetti v. WiUiatna was the 
decision in Fray v. Vowles (s). That was an action brought by 
a client against her attorney for consenting to an order for a 
%tet processus, in two actions at suit of the client, “ without the 
authority and consent, and against the will, and contrary to 
the directions of the plaintiff.” Plea — that “ in entering the 
sfet processus, and in staying all further proceedings, and in 
committing the several grievances complained of, ho (defend- 
ant) acted in a reasonable, careful, skilful, and proper nmnner, 
and in pursuance of, and in obedience to, and in accordance 
with the advice, opinion, and discretion of certain counsel 
learned in the law, then retained and employed by the plaintiff, 
&o.” On demurrer, this plea was held bad for “ a retainer to 
sue with positive directions not to compromise, makes it the 
duty of the attorney nut to compromise ; and if he does so, it 
is a breach of his duty,” for which, whether the action be 
shaped in contract or tort, nominal damages at all events 
will be recoverable. 

Gases of various kinds and complexions, differing from those 
just cited, might readily be adduced in support of the proposi- 
tion that it\juria sine damno is actionable. Such, in actions 

the gemiiiieneBB of the dieque, if pre* 16 Q. B. 577. 

aented imder snepidioas droomataTioea. (r) RoUn ▼. Steward, 14 U B. 695. 
See per MauU, J., XobarU t. Tudier, («) 28 h. J., Q. B., 282. 
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founded purely upon contract, is, as we shall hereafter see, the 
general rule. ** Where there is a breach of an express con- 
tract,” says Farke, J., in Miansettiy, Williama, supra, nominal 
damages may be recovered (^) ; ** though no damage may 
really have been sustained (u). 

So a bare trespass to land (sr), — ^the infringement of a patent 
or of a copyright will be actionable. And it has been held, 
that the tortious invasion, unaccompanied by q>ecial damage, 
of the right to a trade mark is so (p). 

The following examples, taken indifferently from various 
branches of the law, will be found to throw additional light 
upon this subject : — 

A libel has been defined to be “a maHcious defamation, ex- 
pressed in printing or writing, or by signs, pictures, &c., tend- 
ing to injure the reputation of another, and thereby exposing 
such person to public hatred, contempt, or ridicule ” (s). This 
malicious defamatory statement, when published, constitutes an 
injuria whence the law will imply damage (a). 

Again, let us suppose that the plaintiff in an action has ob- 
tained judgment and issued a writ of execution against the 
person of the defendant, and further, that this writ has been 
placed in the hands of the sheriff to be executed, the plaintiff 
will then have a right to the detention of the body of his 
debtor from llie moment at which his capture can be effected. 


(t) 1 B. & Ad. 426. See also San- 
ddU T. Moon, 12 C. B. 261, and cases 
there <dted ; Qod^roy r. Jag, 7 Bing. 
41S ; Street v. Slay, 2 B. A Ad. 466 ; 
Van Wart y. Woolley, 1 Moo. A H. 
620 ; & O'., 8 B. A 0. 489 ; ATocott* t. 
■Page, 10 C. B. 648. 

(n) Per Srte, J., Qoodwin y. Oremer, 
22 L. J., Q. B., 80, 82. See per Bram- 
mil, B., Cook y. Bopewdl, 11 Ezch. 
669. 

(«) See Lord Hcilte judgment in 
AMy y, JTMU, as published sepa- 


rately, 1837. See also this judgment 
as reported Ld. Baym. 938 ; 8 Bia. 
Com. 120, 209 ; post, p. 86. 

(y) Blofeld y. Payne, 4 B. A Ad. 
410 ; Cframihay y, Thompson, 4 0. B. 
867 ; Sodyere y. Nowill, 6 0. B. 109 ; 
Morieon y. Salmon, 2 H. A Cr. 886. 
See Laweon y. The Bank of London, 
18 C. B. 84. 

(e) 2 Selw. N. P., 12th ed., 1049, 
citing Dighy y. Thompson, 4 B. A Ad. 
82L 

(a) 2 Selw N. P, 12th ed., 1058. 
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oontinuously, until payment of the debt or until the dis<diai^e 
of the defendant in some manner authorised by law. If> then, 
the sheriff negligently omits to arrest when he might have 
done so, or if, having arrested the defendant, he wrongfully 
suffers him to escape for ever so short a time, and afterwards 
recaptures him, the plaintiff wiU have a right of action against 
the sheriff without proof of any actual damage (5) ;#the 
reason being, that, in such a case, the law implies damage, on 
the principle laid down by Lord Holt in Aahhy v. White (c). 
If, indeed, the sheriff, after an escape, retake the judgment 
debtor on “ fresh,” that is, immediate, pursuit, this fact will be 
pleadable in bar to an action against the sheriff for an escape ; 
because, in that case, the debtor is supposed, by a very pardon- 
able fiction, never to have been out of custody, inasmuch as 
otherwise great hardship might be ontailodupon the sheriff 

There is another important class of cases which can hardly 
be passed over in silence, whilst taking notice of the strict 
legal meaning of the word injuria. I allude to those where it 
is material to the preservation of a r^ht that its invasion, 
although productive of no positive or appreciable damage, 
should not be tolerated or suffered with impunity. Thus, 
trespass qu. cl. fr. is maintainable for an entry on the land of 
another, though no real damage be occasioned thereby (e), one 
main reason being, that repeated acts of going over the land 
might eventually be relied upon as evidence of title to do so, 
and thereby the right of the plaintiff to the absolute enjoyment 
of the land might be injuriously affected. So, in an action by 
a commoner for a trespass to his common, evidence need not 
be given of the actual exercise of rights of common by the 
plaintiff (/). 

(b) Clifim T. Hooper, 8 Q. B. 468 ; Jndgm. Arden r. Qoodaere, 11 G B. 
idth wbich compare WiUkma ▼. Mob- S75~6. 

4 M. & W. 145 (e) See Twyman y. KnouHeB^ 18 0. 

(c) Ante, p. 82. Arg. Clifion y. B. 222 

Eoopw^ supra. (/) Per J., 1 B. & Ad. 

(c<) Rigtwaf^s ease, 8 Bep. 52. 426 ; Wells y. Wattins, 2 W. Bl. 
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In - The Rochdale Canal Company r. King ig)t the declara- 
tion (which was in case) stated that a certain canal had been 
made by the plamtif^ in pursuamie of the stat. 34 Geo. 3, c. 
78 ; by the 113th section of which the owners of land, within 
the distance of twenty yards from the canal, were empowered 
to draw water from it, by means of pipes, for the supply of 
their steam engines, and for ‘*the sole purpose of condensing 
the steam used ibr working such engines ; the dedaration 
charged that the defendants had “ deceived and defrauded the 
plaintiffis ” in this, to wit, that they had used the water drawn 
from the canal for purposes other than that allowed by the 
Act, and that the navigation of the canal had been thereby 
impeded and obstructed. li^o proof of damage at all, however, 
was given at the trial, find the question, under these circum- 
stances, was, whether or not the action at suit of the company 
was maintainable. It was held to be so, on the ground — 1st, 
that the company, being invested by the legislature with 
certain rights, might, in accordance with the rule laid 
down in Aahhy v. White (A), sue for an invasion of them, 
without giving evidence of express damage; 2ndly, that the 
general principle hero applied, — that, although no appre- 
ciable damage might possibly bo sustained in the particular 
instance by the wrongful act complained of, yet, inasmuch 
as the repetition of such act might be made, in time, the foun*> 
dation of a claim to do it, damage, in law, had already been 
suffered by the p laintiffs , in reject of which an action was 
maintainable. 

This part of my subject, then, having reference to injuria 
stne damno, may conclude with a reference to two additional 
authorities which are directly in support of what has been 

1288 ; Piitdar y. Wadttporth, 2 But, Junction Ccmal Co,, 7 Exdi. 282, eom- 

164 ; 1 Wma. Saxind. 846 a. See mented on in Ohasemore t. JSiehardt, 

KidgUl T. Moor, 9 0. B. 864. 7 H, L, On. 349 ; -R O., 2 H. & N. 

(g) 14 Q. R 122 ; S. 0. (in error) 168 ; Norlhcm v. JIwUy, 1 R & B. 

Id. 186 ; Wood y. Wemd, 3 Bzoh. 665. 

748, 780 ; Dvdmoon. y. 2%e Qrtmd (h) Ante, pp. 82-a 


Gomol Coo 
Kx%g, 
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said : JEm^ey v. Owen (i), whicli uras an action on the 

case for divertmg water from a stream, and where the Court 
in giving judgment observe that ** actual perceptible damage 
is not indispensable as the foundation of an action ; it is suffi- 
(dent to show the violation of a right, in which case the law 
will presume damage.” 2ndly, the* judgment of Mr. Justice 
iSfory in JFebb v. TAe JPorfkmd Manufacturing Company (^), 
(which was also an action for diverting water), where that 
able jurist thus expressed himself with regard to the first 
question which arose in the case, viz. whether, to maintain the 
pending suit, it was essential for the plaintiff to establi^ that 
any actual damage had been sustained by him P “I can very 
well understand that no action lies in a case whore there is 
damnum aheque ir^unA (^), that is, where there is a damage 
done without any wrong or violation of any right of the plain- 
tiff. But I am not able to understand how it can correctly' 
be said, in a legal sense, that an action will not lie, even in 
caso of a wrong or violation of a right, unless it is followed 
by some perceptible damage which can be established as a 
matter of fact ; in other words, that injuria sine damno is not 
actionable. On the contrary, from my earliest reading, 1 have 
considered it laid up among the very elements of the common 
law, that, wherever there is a wrong, there is a remedy to re- 
dress it ; that eveiy injury imports damage in the nature of 
it ; and if no other damage is established, the party injured is 
entitled to a verdict for nominal damages. A fortiori, this 
doctrine applies where there is not only a violation of a 
light of the plaintiff, but the act of the defendant, if continued, 
may become the foundation, by lapse of time, Of an adverse 
i%ht in the defendant; for then it assumes the character, not 

(») 6 Bzoh. 858, followed in 8 Sumner (U. S.) B. 189, where 

tneon v. Qroind JwM^ion Ccmal Co.^ 7 many of the demsione in our Courts are 

Brndi* 282, 805, and in Sampion cited and considered. ' 

ffoddinoit, 1 a B., N. a, 590 ; a 0. (2) Ante^ p. 72. 

8 Id. 596. 
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merely of a violation of a right, tending to diminish its value, 
but it goes to the absolute destruction and extinguishment of 
it.” Actual perceptible damage, continues Mr. Storyt is not 
indispensable as the foundation of an action. The law 
tolerates no further inquiry than whether there has been the 
vioktUon of a right. If so, the party injured is entitled to 
maintain his action for nomiml damagee in vindication of his 
right (m). 

The examples above cited will prolftbly be thoi^ht to have 
established this proposition, that ir^uria sine damno is, in a very 
large class of cases, actionable at law; there are indeed, as 
will hereafter appear (n), many wrongM acts, i. e. acts not 
merely morally wrong and indefensible but even contra legem, 
which give no right of action by our law, ‘undese productive of 
special and substantial damage to the complainant ; for instance, 
the breach of a public duty or the nonfeasance of something 
required to be performed by the statute law, would not be 
actionable at suit of one who had sustained no damage by 
reason of the breach of duty or of the nonfeasance (o). So, 
again, mere negligence, fraud, or misrepresentation (p), could 
not give a right of action unless damage were caused thereby 
or resulted therefrom ; and where words are spoken not action- 
able in themselves, special damage must in general be not only 
averred in the declaration but proved at the trial, in order that 
an action may be maintainable ; in these and similar cases it 
is sometimes said, that iryuria and danmum must combine in 
order to constitute a right enforceable by action, or, regard 

(m) Jndgm. 8 Sn^er (IT.S.)B.189; Co., and EmXtrey r. Owen.” The de- 
Fay ▼. FrenHee, 1 0. B. 828. In cUon in NiMm t. WUUamt ia ortat- 

NidMn t, WUliatiUr 10 Ezdi. 267, ruled by JBowmi ▼. JBaekhmue, 1 E. 

Pwrlta, B., obaerreB tb«t “ every injury B. A B. 622. ' 

to a right imparta a damage, as laid (n) Boat, Book III. 

down in the eaae of AtMy t. White by (o) Id. iUd. 

Lord BUt, and adopted and teoogniaed Eastwood v. Notn, 8 H. A N. 

in aevetal other eaaea refened to in 788. 

ITeU T. 2^ Porgsimd Maswda^ojry 
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Btimuum et 
io^uiia may 
fall to ff Ive a 
right ox ao- 
tion. 


Damoge too 
remote. 


being bad to the meaning assigned to each of those words at 
p. 72, we may perhaps say, &at in none of the cases just 
alluded to does the alleged wrong, unless when accompanied 
by substantial damage, fill out the true measure and conception 
of a legal injury (^). 

But, besides cases such as have been hitherto noticed, others 
present themselves, the distmctive peculiarity of which might 
be exhibited by saying, that the combination of the two ingre- 
dients of damnum and* injuria will there fad, for peculiar 
reasons, to constitute a ground of action (r). 

To this latter d^s may properly be referred every case in 
which an injury done productive of damage to another is, in 
legal contemplation, too remote to entitle the injured party to 
redress (s), or in which the injuria did not with sufficient 
directness produce the damnum (t). For instance, to revert 
for a moment to the case of an action for slander when the 
words used are not actionable se, it has been held that the 
special damage relied upon to support the action should be a 
* legal * and ‘ natural ’ consequence of the words spoken, ex. gr. 
it woxild not suffice to show, that, by reason of them, some 
third person had been led to commit an assault and battery on 
the plaintiff {u). 

It may, however, well bo doubted whether it would bo oor- 


(9) Sometimes a particular statute 
gives a right of action only where 
damage has been sustained : sec Rod- 
gers Parker^ 18 0. B. 112, recog- 
nised in Lucas v. Tarleton^ 3 H. & N. 
116, 120. 

(r) See, for instance, Glynn y. 7%o- 
fttos, 11 Bxch. 870, commented on in 
Loring t. IFar&urton, 1 E. B. & E. 
508. 

<«) See, upon this subject^ the maxim 
in jure non remote causa sed proxima 
iqpeotatur,” with the illastrationa ap- 
pended thereto, Leg. Max., 3rd ed., 
202 ; Wandall v. Pocleyi 6 0« F. 


910, n. 

(<) Per CoUridge, J., Taiton v. 
Wade, 18 C. B. 386. See also Walker 
▼. Qoe, 4 H. & N. 350 ; 8, C., 3 Id. 
395 ; Collins y. Ca/ve^ 4 H. & N. 229 ; 
Barber y. Lesiter^fl! 0. B., N. S., 175 ; 
Fitzjohn y. Mackinder, 29 L. J., 0. P., 
167. 

(u) Per Lord EUenbormgh, 0. J., 
Vicars y. WUcodes, 8 Bast, 1 ; Ashley 
y. Harrison, 1 Esp. 48 ; Taylor y. 
Neri, Id. 386 ; Green y. BuUon, 2 Or. 
M. & B. 707 ; Blagrave y. The Bristol 
Waterworks Co., 1 H. & N. 369. 
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rect to say, that an action is not maintainable for inducing 
another to break a contract — ^the act of inducing being done 
maliciously and with intent to injure the plaintifp ; ** and yet 
in this case, the breach of contract would be a wrongful act of 
the contracting party, which might, upon the authority of the 
two cases below cited (x), be regarded as neither a * legal ’ nor 
a ‘natural’ consequence of the defendant’s act. The point 
here adverted to was much considered in iMmhy v. G^ye (]/), 
.where the majority of the Court seemed to be of opinion, that 
an action on the case would lie under the circumstances just 
supposed, and that no conclusion to the contrary can %irly and 
accurately be drawn from previous decisions. 

“ Suppose,” says Crompton, J., in that case, that ** a trader, 
with a malicious intent to min a rival trader, goes to a banker or 
other party who owes money to his rival, and begs him not 
to pay the money which he owes him, and, by that means, 
ruins or greatly prejudices the party, I am by no means pre- 
pared to say, that an action could not be maintained, and that 
damages, beyond the amount of the debt if the injury were 
great, or much less . than such amount if the injury were less 
serious, might not be recovered.” 

So, again, ^U, J., in the same case, remarks, “It is clear 
that the procurement of the violation of a right is a cause of 
’action in all instances where the violation is an actionable 
wrong, — as in violations of a right to property, whether real or 
personal, or to personal security ; he who procures the wrong, 
is a joint wrongdoer, and may be sued either alone or jointly 
with the agent, in the appropriate action, for the wrong com- 
plained of” il'ow, the principle which governs such oases 
dearly is, that “he who maliciously procures a damage to 
another, by violation of his right, ought to be made to indem- 

(iS) Yieort y. WUeodet, 8 1 ; lie for oitieiiig away a eemmt from hie 

1 Smith, L. CL, 4th ed., 423 ; AMey master's employ, under the Statute of 
y. HarrUon, 1 Bsp. 48. Labourers (23 Edw. 3), Id. ; 8 Bla. 

(y) 2 B. A B. 218. An aotion will Com, 142 ; 5 Elis, a 4. 
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nify ; ” and this principle, by parity of reasoning, seems to 
bold, ** whether he procures an actionable wrong or a breach 
of contract ; ” for “ he who procures the non-delivery of goods 
according to contract may inflict an injury the same as he who 
procures the abstraction of goods after delivery, and both 
ought, on the same ground, to be made responsible ** (s). 

To return to the consideration of actions, solely and exclu- 
sively founded upon tort, the case of Scott v. Shepherd {a) 
will, on examination, be found to show very clearly what, in 
actions of that dass, is meant by saying that damage is or is 
not the ^natural ’ or * probable ’ consequence of an act done. 
There, it was held, that trespass would lie against an individual 
who first set a squib in motion, which, after being thrown 
about in self-defence (and, therefore, lawfully) by various per- 
sons, at last put out the plaintiff’s eye. The decision thus 
come to proceeding mainly upon this ground, that the parties 
intervening between the plaintiff and the defendant, having 
acted for their own safety and for self-preservation, could not 
be regard^ as free agents ; and that, consequently, there was, 
to use the expression of Chief Justice De Qrey^ a chain of 
effects,” which connected together the wrongdoer and the 
injured party, rendering the former responsible for the damage 
resulting from his tortious act to the latter. 

To a like effect with the preceding case is that of Vanden-» 
burgh V. Truaee (b) ; there the defendant had pursued another 
with a view to assaulting him, and had thus driven him for 
protection into the plaintiff’s shop, where, in consequence of 
the pursued party running against *a cask of wine, injury was 
• done. It was contended, upon these facts, that the defendant 

, (g) 2 E. & B. 282, 238. In oonueo- 5 0. B. 502. 

tion with Lumley y. Qye^ cited in tlie {h) 4 Denio (U. S. ) B. 464 ; see also 
tezt^ see Sedman y. Walker^ 1 ExcL OwUle y. Swan, 19 Johns. (IT. S.) B. 

589 ; per cor. Wdler y. Baker, 2 Wils. 881, died Sedgw. Dam., 2nd ed., 79 ; 

422; Aeeqp y. Yates, 2 H. & N. 768 ; Alston 

(a) 2 W* Bla. 892 ; 1 Smith, L. Gl, y. Herring, 11 Exoh. 822. 

4th ed., 843. See QiBiertson y. Ru^ 
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was not liable, inasmuch as the damage was occasioned, not 
directly by him, but by a third party, who might properly be 
regaled as altogether a free agent ; the Court, however, took 
a different view of the matter before them, remarking that it 
may be laid do\m as a general rule, that, when “ one does an 
illegal or mischievous act, which is likely to prove injurious to 
others, and when he does a legal act in such a careless and 
improper manner that injury to third persons may probably 
ensue, he is answerable in some form of action for all the con- 
sequences which may directly and naturally result from his 
conduct.” Such being the general rule applicable in determin- 
ing as to the liability of an individual imder ciroumstances at 
all similar to those above detailed, it is observable, that the ' 
existence or non-existence of a wrongful intent on his part is 
not at aU adverted to in it ; the reason being, that, in the case 
put, the presence or absence of such intention would be whoUy 
immaterial in regard to the abstract question, whether or not 
legal HabiHty would be entailed by the particular act done (c). 

The doctrine as to remoteness of damage will hereafter be 
considered more at length in connection respectively with 
actions founded upon contract {d) and those originating nut of 
tort (e). 

The class of cases next to be noticed as illustrating the pro- where pro. 
position that damnum et hyuria will sometimes fail to give a 
right of action, depends upon a rule concisely laid down by 
Sir W. Bladrstone (/), that “ the law gives no private remedy . 
for anything but a private wrong ; ** and, ** therefore,” as he 
proceeds to remark, ** no action lies for a public or common 
nuisance, but an indictment only ; because, the damage being 
conunon to all the king's subjects, no one can assign his par- 
ticular proportion of it, or, if he could, it would be extremely 
hard if every subject in the kingdom were allowed to harass the 
offender with separate actions.” Where, however, an indi- 

(e) Post^ Book 111. («) Post, Book III., Chap. 6. 

(<{} Post, Book 11., Chap. S. (/) 1 Com. 219. 
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vidoal sajBers from an indictable offence, as a nuisance, extra- 
ordinary damage — tbat is, damage over and above that which 
in common with the rest of the communiiy he sustains, — he will 
be entitled, in respect of such special and peculiar damage, to 
maintain an action (^). 

Accordingly, Sir E. Coke observes (A), that there is a 
“ diversitie between the mode of procedure for disturbance 
of a private and a public way : in the former case, the law, 
he says, doth give unto the landowner, whose right or ease- 
ment is disturbed, an action for recovery of damages ; but if 
the way be a common way, and if any man be disturbed in 
going that way, or if a ditch be made across it so that he 
cannot go, yet he shall not have an action ; and this the law 
has provided for avoiding of multiplicity of suits; for such 
common nuisance the apt remedy being by presentment before 
a grand jury in the proper Court. 

In connection with the subject now before us, Wilkes v. The 
Mungerford Market Compm\y (t) may be consulted : there the 
plaintiff (a shopkeeper) brought his action for loss and damage 
sustained by him in his business by reason of an imdue 
obstruction caused by the defendants in the public way and 
thoroughfare in which his shop was situated, by keeping up 
certain hoards used for building purposes for an unreasonable 
time. After verdict for .the plaintiff, it was objected that the 
grievance thus complained of was a public injury, for which, 
Indeed, an indictment might lie, but which was not the subject 
of an action. The Court, however, gave judgment in favour 
of the plaintiff, on the following grounds : — “ For an injury 
which affects all his Majesty’s subjects in common, the (mly 
mode of proceeding is by indictment ; for any special injury 
which affects an individual beyond his fellows, he may obtain 
redress by action;” and, applying this piinciple, they remarked, 
** The injury to the subjects in general is, that they cannot 


{g) 1 Bla. Com. 220. 


(A) 1 Inst 66, a. (») 2 Bing. N. C. 281. 
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walk in tke same track as before, and for that cause alone an 
action on tbe case would not lie ; but tbe injury to the plain- 
tiff is tbe loss of a trade, which, but for this obstruction to the 
general right of way, he would have enjoyed ; and the law has 
said, from the Year-Books downwards, that if a party has 
sustained any peculiar injury beyond that which affects the 
public at large, an a<)tion will lie for redress. Is the injury 
in the present case of that character or not f The plaintiff, 
in addition to a right of way wHch he enjoyed in common 
with others, had a shop on the road side, the business of which 
was supported by those who passed — all who passed had the 
right of way, but all had not shops ” (k). 

The above case illustrates the distinction between public 
and private wrongs. The principle upon which this distincticb 
is founded is certainly intelligible enough : the difficulty lies 
in its application, and cases might perhaps be put, in which it 
would not be easy to draw the line between a strictly private 
injury and a public nuisance (?). 

In. Henley v. The Mayor of Lyme Begis (m), whicl^ may 
further elucidate the present subject, the declaration set forth 
a charter casting an obligation upon the corporation (the de- 
fendants in the action) to do repairs, which were of general 
and public concern, to certain banks and sea-shore ; the de- 
claration also averred, that they had neglected to do such 
repairs ; and that the plaintiff had, in consequence, sustained 
special damage. The judges, in delivering their opinion to 


(Jc) SeQ Att,-Oen^ Y. Council of Bir^ 
mingham, 4 Kay & J. 528 ; Blagrcwc 
V. The Bristol WatcnoorJks Co., 1 H. & 
N. 369 ; Manley r, 1^. Helen's Can, 
ds R. C.^ 2 H. & N. 840, 848 ; Vaughan 
V. Taff- Vaie R. O., 8 H. & N. 743, 
749. 

(Q See Simmons r, LiUystone, 8 
Exch. 481 ; Rose y, Oroves, 6 M. & Ghr. 
613, dted Reams t. The Cordwainerd 
Co., 6 C B., N. 8., 401, 405 ; Iveson 


V. Moore, 1 Ld. Raym. 486. 

(m) 5 Bing, 91 ; S. C,, 8 B. & Ad. 
77, 93 ; 2 Cl A F. 331. See Qilhs y. 
Trustees of the Liverpool Docks, Z H. 
& N. 164; 8. a. Id. 439; Rude y. 
Williams, 8 H. & N. 308 ; ScoU v. 
Mayor, dsc., of Manchester, 2 H. & N. 
204 ; S, C., 1 Id. 59 ; Southampton, 
dec. Bridge Co. v. Local Board of 
Southampton, 8 E. fc B. 801. 
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the House of Lords with reference to the sufficiency of the 
declaration in this case, laid it down as clear and undoubted 
law, that, wherever an indictment lies for non-repair, an 
action on the case will lie at the suit of a party sustaining 
any peculiar damage ; and, generally, that, where the Crown, 
for the benefit of the public, has made a grant imposing certain 
public duties, and that grant has been accepted, the public 
may enforce the performance of those duties by indictment, 
and individuals peculiarly injured by action. 

The principle upon which the preceding case was decided 
was referred to and explained by the Court of Exchequer on a 
recent occasion (n) in these words : “ There is no doubt of the 
truth of the general rule, that, where an indictment can be 
maintained against an individu^or a corporation for something 
done to the general damage of the public, an action on the 
case can be maintained for a special damage thereby done to 
an individual, as in the ordinary case of a nuisance in the 
highway, by a stranger digging a trench across it, or by the 
default of the person bound to repair ratione tenurue. Upon 
this grotmd, the corporation of Lyme Begis were held to be 
bound to compensate an individual for the loss sustained by 
non-repair of sea walls in a case which was decided by the 
Court of Common Pleas.” 

The rule of law, which, in certain oases of a quasi criminal 
nature, thus merges the right of action in the more apt and 
efficient mode of procedure by indictment, is referred by high 
authorities (o) to this reason, that multiplicity of suits should, 
wherever practicable, be avoided. The reason here assigned, 
although true in the particular class of cases just alluded to, 
must not be puidied further than established precedents or 
express decisions will justify ; for, as Lord Ho^ remarks in 
Athhy V. White ( j>), “ If men will multiply injuries, actions 

(») Jf ‘JSifiMm T. Paum, 8 Bxdi. 2 T. B. 667. 

819 ; & <7. (in ertor), 9 Exeh. 609, (o) Aat^ p. 94 ; 4 Bla. Com. 167^ 

TCeogqiniig Btmell ▼. Men of Devon, (p) Ld. Rapa. 988. 
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must be mxilii{died too ; for every man that is injured ought to 
have his recompense. Suppose the defendant had beat forty 
or fifty men, the damage done to each one is peculiar to 
himself ; and he shall have his action. So, if many persons 
receive a private injury by a public nuisance, every man shall 
have his action {q). Indeed, where many men are offended 
by one particular act, there they must proceed by way of 
indictment and not of action, for in that case the law will not 
multiply^ actions. But it is otherwise when one man only 
is offended by that act, he shall have his action ; as if a 
man dig a pit in a common, every commoner shall have his 
action on the case, per quod communiam eiiam in tarn amplo 
modo habere non potuit, for every commoner has a separate 
right ”(r). 

Where an Act of Parliament imposes a penalty on any 
one violating its provisions but enacts that no proceeding 
for recovery of such penalty shall be taken by any person 
other than ** a party grieved,” without the consent in writing 
of the Attorney-General, a plaintiff suing without such con- 
sent win be required to show that his private interests have 
been affected by the act complained of, and that he has 
been ** aggrieved ” thereby specially, and not merely as one of 
the public («). 

As connected with the distinction between axii private 
wrongs, another point may properly be noticed, viz. the sus- 
pension of the dvU remedy tohere the act done is felonious. 
" The policy of the law,” says Lord EUenhorough, 0. J. (f), 
, ** requires, that, before the party injured by any felonious act 
can 86^ civil redress for it, the matter should be heard and 
disposed of before iSke proper criminal tribunal, in order that 

(q) CSting WUUcm^s eoee^ 5 Rep. 8 0. B. 02 

72 ; Od. Idttb 56. a. M Bopce Higqin*^ 14 0. B. 1 ; 

(r) See eleo Maflryi9 edie^ 6 Rep. ffoUis ▼. Marshall, 2 H. a N. 755. 

113 a ; Doftioa t . Btaehmare, 0 Q. B. (t) Oroshff v. Lenq, 12 Baet^ 413. 
991/1002 ; Jadgm. BdAer, 


Penal action 
by * party 
aggrieved ' 


Merger of 
tort m 
felony. 
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the justice of the country may be first satisfied in respect of 
the public offence ; ” for, as remarked by another learned Judge 
in the case just mentioned, it might very likely happen that 
criminal justice would be defeated if the injured party were 
first permitted to obtain a civil satisfaction for the injury. 
The rule in question, however, applies only where the act 
done amoimts to felony ; and even then it causes a post- 
ponement merely, and not a permanent merger or extin- 
guidiment, of the right of action, so that, if the wrong-doer 
be tried and acquitted of the felony, he may then be made 
civilly amenable for the wrong done : if, on the other hand, 
he be convicted of the felony and undergo his punishment, 
there seems to be no reason theoretically, though, on account 
of the operation of the law of forfeiture («), there might he 
practically — why an action for damages should not be m^- 
tainable against him at suit of the prosecutor. As authorities 
in support of the rule respecting the suspension, or rather the 
postponement, of the right of action under the circumstances 
specified, may be mentioned 8t<me v. Marsh {x ) ; and White v. 
Spettigue (y), followed in Lee v. Bayes ( 2 ), which shows that 
the doctrine in question does not apply as between the party 
injured and a third person innocent of the felony. The ope- 
ration of this doctrine- is . excluded by the first sect, of Lord 


(tt) See Bidlock ▼. Dodds^ 2 B. & 
Aid. 258 { Bishop y, Ouriis^ 18 Q. B. 
878 ; 12 Rep. 121. 

It should be observed also, that, 
under the 7 & 8 Geo. 4, o. 29, s. 57, 
the restitution of stolen property ma;i^ 
after conyiction of the thief, be ordered 
by the Court ; and this remedy is cn- 
mulatiye and snperadded to that by 
notion, which exists at common law: 
Beattergood v. Sylvester^ 15 Q. B. 506. 
As to; the power vested in the Court 
und^ the above statute, see Reg. v. 
Piereei 1 Bell, C. C. 235. 


(a) 0 B. & 0. 551, 564, and authori- 
ties cited Leg. Max., 3rded., 197. In 
any case falling within the class above 
adverted to, the same act constitutes 
in truth both a public and a private 
wrong ; thejpma^e wrong is recognised, 
but the consideration of it is postponed, 
in order that the party injured may 
prosecute for the offence: see 

per Erle^ J., 11 Q. B. 895. 

(y) 13M. &W.608. 

(z) 18 C. B. 599. See also Wickiham 
V. GatriUy 2 Sm. A G.358 ; Dudley ydse.y 
BankingCo. v.A^di^,lJohnB.&;*H.14. 
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Gampbell^s Act (9 & 10 Yiot. c. 93), in any case remediable 
under the provisions of that statute. 

Besides oases like the preceding, where the private merges 
in the public wrong, others again present themselves in which 
considerations of general expediency or public policy forbid 
our Courts to interfere, or to compel compensation to a 
claimant for damage caused by the act of another. As illus- 
trative of what is hero meant, reference may be made to 
Johnstone v. Sutton (a), which shows that an action will not 
lie against a commanding officer for anything done by him in 
the course of discharging his duty or incidental thereto ; to 
Buron v. Denman {h), which seems to show thattho ratification 
by the Crown of a trespass ipso facto alters its character, and 
renders it no longer aetionablo and to the fundamental doc- 
trine of our constitution which declares that the King can do 
no wrong ” (c). • 

Now, in cases falling within the scope of the principles 
here adverted to, grievous wrong may possibly bo done, and 
damage may be caused to an individual, and yet no kind of 
remedy, or, at all events, no remedy by action may be open to 
him in a Court of law. Such cases consequently offer an 
exception to the rule which ordinarily prevails, that damnum 
et injuria constitute a ground of action. 

One important class of decisions, resting strictly on grounds 
of * public policy,’ demands attention in coimection with what 
has been just said. I allude to those which affirm the 'doctrine 
of the non-liability of judicial officers for damage resulting 
from acts done by them in that capacity. 

A little reflection might lead one to suppose that a discre- 


Redress de- 
nied on 
fifrounda of 
publio % 
policy. 


Kou'Uabl- 
llty oHudl- 
cial omeers : 


— ofthesu- 

l^ior 

Courts. 


(a) 1 T. R. 498^ 510^ 784. See also 
HodgJdmon y, Fern^ 2 C. B,, N. E, 
415 ; Bikws t. Keppel, 2 Wils. 814 ; 
MatAeaih y. Hcddimamd^ 1 T. R. 172 ; 
Oidley y. Ld. Pedmerdon^ 8 B. & B. 
275. 


(5) 2 Exch. 157^ and cases there 
cited. 

(c) Leg. Max., 8rd ed., pp. 51 et 
seq. ; per Lord Lyndhurst^ C., Viacouni 
Canterbury y. Att^^Oen.^ 1 Phill. 85. 
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tionary power, so extensive as that confided hy our constitution 
to the Judges of the superior Courts, must he accompanied 
with a corresponding degree of irresponsibility. If, therefore, 
the Judge in the exercise of his discretion commits an error, 
he will, as a general rule, be protected from penal or even 
'..'from civil liability. The law, says Lord Bacon {d), has so 
much respect for the certainty of judgments and authority of 
Judges, that it will not permit any error to be assigned which 
impeaches them in their trust and office, and in wilful abuse 
of the same, but only in ignorance and mistaking either of the 
law or of the case and matter in fact. “ No action,” sajis 
North, 0. J., (e) “ will lie against a Judge for what he does 
judicially, though it should be laid fakd malitiosh et scienter (/). 
They who are entrusted to judge ought to be free from vexa- , 
tion, that they may determine without fear ; the law requires 
courage in a Judge, and therefore provides security for the 
support of that courage.” “ Therefore,” says Lord Mansfield, 
0. J., {g) “ by the law of England, if an action be brought 
against a Judge of Record for an act done by him in his 
judicial capacity, he may plead that he did it as a Judge of 
Record, and that will be a complete justification.” 

The general principle of exemption from liability thus laid 
down is of great importance. It is necessary to the free and 
impartial administration of justice, that those who have been 
appointed to dispose it should be uninfluenced by fear and 
unbiassed by hope. Judges have not been invested with this 
privilege for their own protection merely ; it is calculated for 
the benefit of the people by insuring to them a calm, steady, 
and impartial administration of justice ” (A). 

So in Oamett v. Ferrand (*), it is laid down by Lord 

(d) Max. 17 ; Fkyd y* Barker^ 12 (g) MoMtyn t. FdMgiu^ ^Yrp. 161. 

Bap. 28. {h) Taafft y. 8 Moo. P. 0. 

(e) y. 6 How. G. 36, n., cited per Pcerhe^ B.| ByaXU 

St Tr. 1006. y*Beg., 11 Q. B., 796. 

if) Citing 12 Bep. 24. (i) 6 B & 0. 611. 
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Tenterdeiif as a general rule of very great ^tiqmty (A), ttat 
no action mU lie against a Ju^e of Record for any matter 
done by him in the exercise of his judicial functions.’* . . . 

“ In the imperfection of human nature,” says the same learned 
Judge, “ it is better that an individual should occasionally suffer 
a wrong, than that the course of justice should be impeded 
and fettered by constant and perpetual restraints and ap|>re* 
hensions on the part of those who are to administer it. Cor- 
ruption is quite another matter ; so also are neglect of duty 
and misconduct : for these I trust there is, and always will be, 
some due course of punishment by public prosecution^' 

But, although tho general principle thus laid down appears, 
at first sight, sufficiently clear and definite, difficulty may 
sometimes be felt in determining what acts can and what 
cannot properly be considered as judicial, so as to fall within 
its operation. Taaffe v. Downes (/), however, shows, that if it 
be once established that the particular act in question ** ema- 
nated from and was appropriate to the legal duties ” of tho 
office of Judge of a Court of Record, such act may be viewed 
as purely judicial, and, therefore, within the rule. Nor will tho 
test here suggested be applicable merely to acts done in open 
Court, it will apply also to such as are done at Chambers ; 
equal privilege in either case attaching to the judicial office (w). 

Where, however, the particular act complained of was done 
by the Judge when not acting judicially, or in respect of a 
matter not within his jurisdiction, the principle just stated 
does not apply. Thus, in CaMer v. Halket («), wo find it 

(iS;) See Hammond Y^owell^ 1 Mod. C. 60, n. ^ 

184 ; S, 01, 2 Mod. 218; BuohdCr {n) 8 bJoo. P. C. C. 28 ; Caoe of the 
case, 1 Mod. 119. Marshalsea, 10 Rep. 68 b, cited Jndgm. 

(1) 3 Moo. P. C. 0. 60, n. ; Brown MorreU ▼. Martin, 3 M. & dr. 595 ; 

T. Copley, 8 Sc. N. B. 850 ; per Lord . Hovlden y. Smith, 14 Q. B. 841, cited 
Brougham, Ferguson y. Bari of Kin^ Qelen y. Hall, 2 H. & N. 889. See 

nouU, 9 Cl. & F. 289, 290. See also Lm>y y. Mvylom, 10 G. B. 189 ; .Beau- 

Broom’s Pr., Yol. I., pp. 586-590. rain y. Scott, 8 Camp. 888. 

{m) Per Lord Norbury, 3 Moo. P. C. 
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broadly laid downt that ‘'English Judges, when they act 
wholly without juiisdicHon, whether they may suppose they 
had it or not, have no privilege.’* And Dieaa v. Lord 
Brougham (o), which was an action of trespass against the 
then Lord Chancellor for a committal for contempt under an 
order alleged to be illegal, vnll hot be found to impugn the 
proposition just stated, because tbore the matter in question 
certainly feU within the general jurisdiction of the Judge. 

Again, where an individual acts in a judicial capacity under 
an invalid appointment or commission, we have express autho- 
rity for saying that the party so acting would not be privi- 
* leged or exempted from civil liability. 

In Qahan v. Lafitte (p), an action for trespass and false im- 
prisonment was held to Ue against individuals exercising the 
office of Judges, in one of our West India Islands, of a colo- 
nial court, imder commissions from the governor of the island 
which were informal and void. And this case is, therefore, 
directly in point, as sustaining the proposition just stated. 

The above remarks will amply suffice to ^show, that the 
honesty and integrity of a Judge of one of our superior Courts, 
when acting in his judicial capacity, cannot be brought in 
question by action. Of course, if a mistake be committed by 
him -in point of law, the case is altogether different, and then 
his dedmon may ordinarily be revised, either by the Court out 
of which the record issued, or by the Court of error. 

Some of the cases latterly cited clearly establish that there 
are exceptions to the general rule, that irguria sine damno is 
aefionahle (g). And, by passing tmder review the ordinary de- 
fences available in actions founded either u^n contract or in 
tort,- further instances wiU readily present wemselves, where 
for one reason or another our law interferes to protect parties 

(o) 6 Oar. & P. 249 ; JS^amilton v. nardiston y. Soame, 6 St Tr. 1107» 
Anderson, 8 Ufaoq. H. L. Ca. 863. who adduces instances ** where actions 

(p) 8 Moore, P. 0. 0. 882. ^ upon the case have been rejected for 

(jf) Et Tide per North, 0, J., Bar- novelty and reasons of inconvenience.” 
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firom civil liability by action for wrong done, ex. gr.^ for breach 
of contract, on tbe grotind of infancy or coverture,— or for 
personal injury caused by negligence, on the ground that the 
suffering party has, by the want of ordinary care, himself con- 
tributed to cause the damage complained of, — or, again, where 
the express words of a statute bar the remedy by action (r). 
I shall not, indeed, just now attempt to examine the additional 
oases here adverted to as being in their nature exceptional to 
the above rule, for such an inquiry, if properly pursued, would, 
in truth, be identical with a disquisition upon legal principles 
generally, whence alone the existence of legal rights can be 
deduced. 

It may, however, in concluding this division of my subject, 
bo well to call to mind, that, in the vast majority of cases 
which are brought into Courts of justice, both damnum and 
injuria combine (though sometimes, for specific reasons, inef- 
fectually) in support of the claims put forth ; the object of a 
plaintiff usually (s) being to recover by his action, — if not 
liquidated or ascertained, at all events — substantial damages. 
The surest test, however, which’ can bo applied to determine 
whether or not a legal right has in any given case been in- 
vaded, would seem to be this, — are or are not nominal damages 
recoverable at suit of the claimant ? if they be, then, clearly, 
a right has been invaded, and an action 'vpU lie (^). 


(r) See Maa^zhaR v. NichoUz^ 18 
Q. B. 882 ; Stevens v. Jeacoeke^ 11 Q. 
B. 731 ; Vestry of St, Pancras v. 
BaUerbu/ry^ 2 C. B., N. S., 477 ; Wat- 
Jems Y, The Great ^^arthem B, 16 
Q. B. 961 ; CoiAch Y.^Steel, 3 E. & B. 
402 ; -Rennet and Av<m Nav. Co, y, 
Witheringtonf 18 Q. B. 531, 544. 

(<) Thfit is, where the action is not 
brought for recovery of land or of some 


cdiattel in specie^ or to vindicate a right, 
or in some other cases. 

(0 The reader will have observed 
that the principles discussed in the fore- 
going chapter apply not merely to rights 
enforceable in the superior Courts, but 
to such also as are brought, by statute, 
within the cognisance of the County 
Court. 
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CHAPTER IV. 

OBDINABT BEMBDIES. 

Sect. 1 . Action at Law. 

2. Suit in the County Court. 


Sect. I. Action at Law. 

1. Consideration^ preliminary to issuing the Writ. 

Assuming that an action will only lie for a legal wrong, for 
the invasion of a legal right, for the misfeasance, malfeasance, 
or nonfeasance of a duty imposed by law (a), or for the re- 
covery of land or of some specific thing, it will probably be 
admitted that the existence of a remedy presupposes a right, 
and that right and duly are in truth correlative (5) ; so that, 
where c, right has been invaded, there must have been a duty 
violated. Keeping these remarks in mind, we may accept the 
definition of an action at law offered by Sir E. Cokey who tells 
us (c) that ** an action is the legal demand qf a inan*s right.** 
The philosophical mode of presenting the above subject to 
the mind would seem to be by referring to the distinction often 
insisted upon between perfect and imperfect rights {d) and obli- 
gations, for the idea of a perfect right implies that he on whom 
it is. conferred must have some suffiment and adequate means 

(a) Aa to tlie xi^t of aotion, if any, (e) Oo. Lito. 28fi. a. 
in this oase^ see fortber, post, Bk. III. Private lights, L e. rights en* 

(h) “^Bight always implies a oor- joyed exoloriTely and enforceable by 
rdatlTe dn^ r'* Biohards. Diet, ad ^individuals are here spoken 
verb. 
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of enfordng it. But a resort to violence and force cannot, 
with due regard to the interests of society, be intrusted, to any 
one of its individual members who may think himsdf ag- 
grieved; and this for a threefold reason — ^first, because the 
complainant himself cannot properly be allowed to .decide as to 
the fact of a wrong having been done; 2ndly, because he 
might lack the power of compelling compensation for it ; and 
Srdly, because, if he possessed the power, he might exerdse it 
in a manner detrimental to the interests and well-being of the 
community. 

The State, therefore, assumes to itself the task of deciding 
as to the fact whether or not a wrong has been done, and of * 
judging as to the nature of the right alleged to have been in- 
vaded ; and furthpr, when necessary, it likewise ' assumes the 
privilege of vindicating the party aggrieved against the ag- 
gressor. Now, all this is effected in very many cases through 
the medium of an action at law, whereby an individual member 
of tho community puts in motion the machinery provided by 
the State for the purpose of obtaining a formal recognition of 
the justice of his claim, and then of compelling its enforce- 
ment against his adversary. In the conception, therefore, of 
an action at law, the actor or plaintiff, the rem or defendant, 
and the/Md^ or judge, will be found to be essential elements. 

Before, however, an individual, conceiving that he is ag- 
grieved, can safely resort to the remedy by action, he should 
satisfy himself in regard to several preliminary matters : he , 
should inquire whether a complete cause of action is vested in ^ ‘ 
him ; whether or not the right of action has been postponed 
or extinguished, or has become barred by any Statute of Limi- 
tations ; he should consider whether or not any notice of action | 
is requisite, and, if so, to whom and when it must be given. * 
Further it wiU, most probably, be found advisable, before 
issuing the writ, to determine as to the form of action which 
may be proper ; and, lastly, it will be necessary to select the 
parties by and against whom respectively it should be brought. 
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With reference to each of the ahore heads of inquiry, it is 
my intention to say a few words, lest, in confining myself 
striotly to an examination of the necessary steps and stages in 
an action, those preliminary matters, which are of at least as 
vital concern to a suitor, should be lost sight of or forgotten. 

1. In the first place, then, the party proposing to sue should 
satisfy himself that he has a complete cause of action against 
the defendant ; for, at the trial, he will have to show that a 
right of action existed and was vested in him before he com- 
menced his suit (e), i. e. before he issued his writ, the date of 
the writ being, as will hereafter appear, that of the commence- 
ment of the action. Sometimes, on instituting the inquiry 
hero suggested, it will be found that the supposed contract, 
relied upon as the ground of action, was, in fact, never fully 
assented to by the opposite party, or that its terms were not 
defined with suflciont precision to render it binding (/), or 
that a right of action was intended to accrue solely upon the 
happening of some event which has not yet occurred {g), or 
upon the performance, by the contractee, of some condition 
precedent which he has failed altogether to perform (A). 
Though “ if a man binds himself to do certain acts which he 
afterwards renders himself unable to perform, ho thereby dis- 
penses with the performance of conditions precedent to the act 
which he has so rendered himself unable to perform ” (i). 


(e) Catfrigue v. £emabo, 6 Q. B. 
498 ; JTtn^ y. Aecumulaitve Ass, Oo.^ 
8 0. B., N. S., 151. 

(/) Post, Book II. Chap. 1. 

(p) Aider v. Boyle^ 4 0. B. 635. 
ifi) Mason y, Harvey^ 8 Exch. 819 ; 
Orafton y. Eastern Counties E, O., 
Id. 699 ; Hunt y. Bishop, Id. 675 ; 
Hudson y. BiUon, 6 E. 4c B. 565 ; 
Kingdom y. Cox, 5 C. B. 522 ; Jomtt 
y. Spencer, 1 Exch. 647 ; Judeon y. 
Bowden, Id. 162 } JDieker y. Jackson, 
6 0 . B. 108 ; Porehcr y. Gardner, 8 


0. B, 461 ; Pordage v. Cole, 1 Wms. 
Saunds. 820 a, (4) ; Nowdl y. Mayer, 
dfc, of Worcester, 9 Exch. 457 ; Jones 
y. Cannock, 8 H. L. CSa. 700 ; Hill y. 
Mount, 18 0. B. 72 ; BohertSY. Brett, 
Id. 561 1 Newson y. Smythies, 8 H. & 
N. 840 ; Jonassohn y. Great Northern 
B, C; 10 Exch. 434 ; Smith y. Man- 
ners, 5C. B., N. S., 682, 637 j Petty 
y. Sidney, Id. 679 ; per Keatmg, J., 
Seeger y. Jhahie, 29 L. J., €. P., 268. 

(4) Judgm. Samds y. Clarke, 8 0. B. 
762. 
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It cannot, however, be laid down as a nniversal role, that 
where, by agreement, an act is to be done on a fatoro day, 
no action can be brought for a breach of the agreement till 
the day for doing the act in question has arrived. ** If,” says 
Lord Can^hell, C. J. {k), ** a man promises to marry a woman 
on a future day, and before that day marries another woman, 
he is instantly liable to an action for breach of promise of 
marriage {{). If a man contracts to execute a lease on and 
from a certain day for a certain term, and beforo that day 
executes a lease to another for the same term, he may bo 
immediately sued for breaking the contract (m). So, if a man 
contrEicts to sell and deliver specific goods on a future day, 
and before the day he sells and delivers them to another, he 
is immediately liable to an action at ihe suit of the person 
with whom he first contracted to sell and deliver them ” (n). 
‘*A11 the oases admit,” says Lord Ahanley, in Touteng v. 
Hubbard (o), “that where a party has been disabled from 
performing his contract by his own default, it is not competent 
to him to allege the circumstances by which ho was prevented 
as an excuse for his omission.” In cases of this kind, it may be 
that, by the contract to do an .act on a future day a relation 
is constituted between .the parties, which raises an implied 
promise, that, in the meantime, neither will do anything to 
the prejudice of the other inconsistent with that relation ; and 
upon a breach of this implied promise an action will lie 
without waiting for the expiration of the time specified in the 
original contract (p). 


(£) BoehtUr ▼. 2>e La Tour, 2 E. A 
B. 678. 

(Q <8%orf ▼. Stone, 8 Q. B. 868. 
See CavMt r. Smith, 16 H. A W. 189. 

(m) Ford t. TUei/, 6 B. A C. 826 ; 
Lovdoek t. FnuMyn, 8 Q. B. 871. 
Bee Borler t. Carpemttr, 2 C. B., N. 
S., 66. 

(n) BowdeU t. Panont, 10 Burt^ 


869. 

' (o) 8 B. A P. 302, adopted in Sipo- 
eito ▼. Bovuden, 4 E. A B. 978 ; S. O., 
(reTened in Error), 7 Id. 763. 

(p) Judgm. BotheUrr. DeLaTour, 
2 E. A B. 689, 694, reoognieed Avery 
y. Bowden, 6 B. A B. 728, 8. O., 6 
Id. 962; and cited Qroordeewity. Fletcher, 
1 H. A N. 916 ; per Monde, J., Lewie 
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The 17th section of the Statute of Frauds (q) will be found 
to offer a strong illustration of the rule, that no action should 
be commenced until the cause of action is complete ; for 
although that section only requires some memorandum in 
writing of a contract, not that the pntire contract itself should 
be in writii^, nevertheless, a memorandum signed after action 
brought would not satisfy the statute (r). 

2. The party purposing to sue will do well to consider 
whether or not the right of action has been postponed by the 
act of the parties or has been altogether extinguished. This 
right may be postponed, as by credit being given for a spe- 
cified period («) or by the receipt of a bill of exchange or pro- 
missory note payable at some futme day, ‘'for and on account 
of” the cause of action (<) ; which is a sort of quaHfiod or con- 
ditional payment (u). The right in question maybe altogether 
extinguished, as by merger (j?), by payment, or by a release ; 
and if once extinguished, for ever so short a time, it cannot 
again revive (y). 

Sometimes a plaintiff, in order to avoid incurring useless 
expense and disappointment, will be well advised to examine 
the Statute of Limitations applicable to his case, with a view 
to ascertaining whether his remedy is barred by its provisions, 
or, at all events, with a view to preventing its operation. 

3. Where the proposed action is to be brought under the 


V; Clifion, 14 C. B. 258; and pexJervU, 
0. J.| 6 E. & B. 961 ; Cort y. The 
Amhergnte^ Nottingham^ and Boston 
B, 0.f 17 Q. B. 127 ; Emmens v. Eh 
derton^ 4 H. L. Ca. 624 ; S. 6 C. B, 
160 ; 4 Id. 479. See Barrick v. Buba^ 
2 C. B., N. S., 568. 

(q) Post, Book II., Chap., 2, 

(r) Axg. Mitcheaon v. Nicol^ 7 Exek. 
935 ; BiU v. Bament, 9 M. & W. 36. 

(«) See per PoUeson^ J., Lamb t. 
Ptggf 1 DowL 447. 

(<) KewrtHake t. Mtn^an^ 5 T. B. 


513 ; per PoUocky C. B., Griffiths v. 
Owen, 13 M. & W. 64 ; James y. 
Williams, Id. 828 ; and cases cited 
Gibbons y. VovnUon, 8 G. B. .483. 

(u) BoUondeg v. NuUall, 5 0. B., 
N. S., 137, and cases there cited. 

Post, Book II., Chap. 1. 

(g) Ford y. Beech, 11 Q. B. 852, 
867 ; Gfibbons y. Vouillon, 8 C. B. 
483 ; Belshaw y. Bttsh, 11 C. B. 191 ; 
Webb Y. Spicer, 13 Q. 886 ; Bot- 
tomley y. NuUall, supra. 
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provisions of an Act of Parliament, care must of course be 
taken that the requisitions (if any) of the particular Act 
having reference to matters preliminary to tho issuing of the 
writ bo complied with. In some cases, for instance, the 
consent of a Judge (z), or of the Attorney-General (a), may be 
indispensable b^ore commencing the action. 

4. Another important point for consideration will be, 
whether or not any kind of notice be necessary before suing. 

It is indeed true, that, wherever the enforcement of a right 
of action is contemplated, some reasonable notice of tho in- 
tended proceeding (even when not in strictness requisite), or 
some demand for pecuniary compensation, or some request for 
the performance of that which has been wrongfully loft un- 
done, should be made upon the opposite party, in order that a 
fair opportunity for an amicable settlement may thus be 
afforded him. And hence it is, that a respectable attorney will 
always make a demand of some sort on behalf of his client 
before complying with his insti'uctions as to issuing the writ. 
Cases do, moreover, present themselves, in which proof of a 
demand and refusal may, on other grounds, be highly expe- 
dient, or may even be indispensable to a successful issue, ex. gr. 
in trover, whore it may, in the absence of other proof, be 
needed as evidence of a conversion, or in an action for slander, 
which it is usually considered unsafe to bring without previ- 
ously inquiring whether the adverse party means to abide by 
the slanderous imputation complained of or will retract it (d), 
or in a case falling within the 213th section of the C. L. Froo. 
Act, 1852, where a tenant holds over after the expiration of 
his term (c). 

But, besides cases like those just alluded to, there are 
numerous statutes, under which formal notice is absolutely (*) 

(*) Oramt t. Brown, 1 D. & L. 799. (JX) Per Lord Denman, C. J., Qrif- 

(a) See, fbr instanee^ 7 & 8 Viet. e. fithe ▼. Lewie, 7 Q. B. 66. 

110, 8. 77 ; Boyce ▼. Biggmt, 14 0 («) See idso Davit v. BwrrM, 10 0. 

B. 1. B. 821. 
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essential before commencing an action (i). Thus, under the 11 & 
12 Yict. 0 . 44, intituled “An Act to protect Justices of the Peace 
from vexatious Actions for Acts done by them in Execution 
of their Office,” it is enacted (sect. 9), that no action shall be 
commenced against a justice of the peace, for anything done 
by him in the execution of his office, until one calendar month, 
at least, after a notice in writing of such intended action shall 
have been delivered to him, or left for him at his usual place 
of abode (e). So, under the 24' Geo. 2, c. 44, s. 6, no action 
shall be brought against any constable or other officer for 
“ anything done in obedience to any warrant imder the hand 
or seal of any justice of the peace,” until a demand of the 
perusal and copy thereof has been made, and refused or neg- 
lected for the space of six days after such demand. Again, 
under the 138th section of the County Courts Act (9 & 10 
"Viet. c. 95) it is enacted, “ for the protection of persons acting 
in tJiC execution, of** the statute, that notice in writing of any 
action to bo brought against any person for anything done in 
puramnee of the Act, shall be given to the defendant one 
calendar month, at least, before the commencement of the 
action. 

"Whore protection of this kind is given by the statute law, 
much difficulty often occurs in determining whether the de- 
fendant has so acted os to have brought himself within the 
words and meaning of the particular dause, which requires 
that notice of action should be given. 

In HttgJm v. Buckland (/), the question, what might be 
held to have boon done ** in the execution ” and “ in pursu- 
ance ” of a statute was much discussed, and many authorities 

(d) Sm jSient t. Great Weitem JR. Mayor <ff Swaiuea, 8 Bxoh. 808; 
0., S 0. B. 714 ; Oarpue t. Iando» Bead ▼. O^ker, IS 0. B. 850. 

mtd Brighton B. C., 5 Q. B. 747. (/) 16 M. & W. 846 ; Mam t. 

(e) Bee the oases ooUeoted, Broom's 3%ort^or(mgh, 8 Exeh. 846 ; CMett 
Pne., Tol. 1, pp. 603-6 ; Mayloek t. Warner, IS.kS, 888 ; Janet r. 
T. Sparie, 1 B. It B. 471 ; Dcunei t. Howell, 29 L. J., Ex. 19. 
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bearing upon the subject were cited. The statute on which 
this case arose was the 7 & 8 Geo. 4, o. 29, which authorises 
the summary apprehension by the servants of the owner of a 
fishery of any persons found fishing there in contravention of 
its provision. The plaintiff had boon so apprehended by the 
defendants (servants of the owner), who, the jury found, bond, 
fide and reasonahly believed that the fishery in question extended 
over the spot where the plaintiff was apprehended, whereas in 
fact it terminated some few yards short of that spot. The 
defendants were, however, hold to be entitled to tho protection 
of the Act. From this and similar cases we deduce as a safe 
proposition, that notice of action, or any other condition im- 
posed on plaintiff by any statute such as we have just ad- 
verted to, may be insisted on by those persons who have acted 
bond fide in pursuance of it {g), and who reasonably believed 
themselves to have been filling tho character specified in it, as 
entitled to claim its protection. This was tho test doomed 
applicable in Booth v. CUre {h), which was an action against a 
County Court Judge, for making an order for the committal of 
the plaintiff to gaol after a prohibition had issued to prevent 
further proceedings in tho suit, which had been commenced in 
tho Coxmty Court. The question which the Court here pro- 
posed for its determination was, did tho defendant try the 
cause, honestly believing that his duty as judge under the 
County Court Act called upon him to do so (t) F 

5. Assuming that proper notice, when it is requisite, has 


(g) Qcvrton ▼. Great Western H, (7. 
(in error), 28 L. J., Q. B., 321. 

(h) 10 C. B. 827. See also Arnold 
Y. JIamely 9 Ezoh. 40^ ; Lawson t. 
Dm/dmy 0 C. B. 64; Howard y. 
Eemery 2 B. & B. 916; Kirhy y, 
Simpson, 10 ExcK 368 ; Taylor y. 
Ne^ld, 8 E. fc B. 726 ; Tarrant y. 
Bdkery li 0. B. 199 ; White y. Mot* 
risy 11 C. B. 1016 ; Thomas y. Ste~ 


phenson, 2 E. & B. 108 ; Joule y. 
Taylor, 7 Exeb. 58 ; Stamp y. Sweet^‘ 
land, 8 Q. B. 18, n. (^) ; Newton y. 
Ellisy 6 E. & B. 116. 

(t) See also Burling y. Hoddey, 8 H. 
k N. 271 ; Huggins y. Waydey, 16 
M. & W. 867 ; Braham y. Watlsms, 
16 M. & W. 77 ; Oosden y. Elphicky 4 
Exch. 445. See also the 6 & 6 Viot. 
c. 97, B. 4, by which an nnifonn time 


Forms of 
action. 
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been given, fhe next step which (prior to the C. L. Froo. Act, 
1862) it was inciiinbent upon the plaintiff to take, was to 
determine ihe/orm of action (k) adapted to his case, in order 
that he might issue his writ in the proper shape; but 
it is by the 3rd section of that statute rendered no longer 
necessary “to mention any form or cause of action in any 
writ of summons ” ; and indeed the alterations effected by 
the present code of Procedure (/), especially in that part 
of it which concerns the technicalities of pleading, have 
removed much of the practical value which attached in 
earlier times (m) to the consideration of the formal distinctions 
now alluded to. 

Although it is no longer necessary, in any case, before 
issuing the writ to determine on the specific form of action 
to be adopted, it is nevertheless stiU essential for the student 
to investigate the theory of Forms of Action, because ques- 
tions connected with them will occur frequently in the course 
of his reading, and these questions will be found gene- 
rally mixed up more or less intimately with matters of law. 
In order, moreover, that the lawyer of the present day should 
become familiar with the terms of art employed in the Reports 
and text-books — sources to which he must continually recur — 
and because Forms represent, more or less accurately, sub- 
stance ; and because^principles will often be found discussed and 
settled in arguments and judgments ostenribly directed to 
questions of form, — ^this branch of legal science as it formerly 
existed must not be overlooked. 

of one oalendar monfh has been intro- (2) See C. L. ]?roo. Act, ss. 49-51. 
di^ for notices of action required by (m) Bemarksble ftrmnplaa of tiiis 
mm tttttvUu^minforee. may be seen in the following oases : — 

(k) A “form of aeUon” may be de- per Lord Kenyon, 0. J., Savigtute t. 
fined as *'the peculiar technical mode Soome, 6 T. S. 1S9 ; larad r. I>oug- 
of foaming the writ and pleadings ap- ^ foe, 1 H. BL 248 ; Tnmtr t. ffaukku, 
prbpriate to the jparticnlar injury whidi 1 B. It P. 476. Per AliboU, 0. J., 
the aetfon is intended to redress:” Ortony.'BuUtr, 5B. It Aid. 664. 

0. L. Omn., 1st Bep. p. 82. 
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Actions have, from remote times, been divided into three 
classes, Real, Pereoml, and Miaeed. The distinction, oheriehed 
by the policy of our law, between rights appertaining to real 
and those connected with personal property, explains to some 
extent this classification, so fax, at least, as the first two 
of these classes are concerned, the Ihird class including those 
causes of action which partake in some sort of the nature of 
both the former. Each of these three classes admits of sub- 
division into certain species or forms of action. — ^Tho forms of 
real and mixed actions, as anciently subdivided, were very 
numerous, and involved much useless technicality and prac- 
tical difficulty. The stat. 3 & 4 WiU. 4, c. 27, however, 
abolished^ aU of these forms excepting ejectment (o), (which is 
a mixed action), and the three real actions, viz., writ of right 
of dower, dower unde nihil habet, and quare impedit; and 
the C. L. Proc. Act, 1860, has farther dealt with the three 
real actions, by enacting that “ No writ of right of dower or 
writ of dower unde nihil habet, and no plaint for free bench 
or dower in the nature of any such writ, and no quare impedit, 
shall bo brought after the commencement of this Act in any 
Court whatsoever ; but where any such writ, action, or plaint 
would now lie, either in a superior or in any other Court, an 
action may be commenced by writ of summons issuing out of 
the Court of Common Pleas in the same manner and form as 
the writ of smnmons in an ordinary action; and upon such 
writ shall bo endorsed a notice that the plaintiff intends to 
declare in dower, or for free bench, or in quare impedit, as the 
case may be.” (s. 26.) 

Personal actions include those which are brought for the 
specific recovery of goods and chattels, or for damages for 

(o) The reader, if curious to investi- aud Steph. FI., 5th ed., pp. 9 et seq. 
gate the abolished forms (which are As to Quare Impedit and Ejectment, 
enumerated in the 36th section of the see Arg. Marshall y . jBisAop of Exeter^ 
8 & 4 WilL 4, c. 27). may refer to Co. 6 0. B., N. a, 716. The action of 
Litt. 239, n. 1 ; 3 Bla. Com. Chap. 10 ; coeetment will be considered hereafter ; 

Bae. Afar. » Action in General ” (A) ; Bk. IH. Chap. 8, s. 1. 
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AotlODH ex 
contractu. 


AManipBlt.| 


Ineaoh of contract, or wroi^ done to the person or property. 
This class of actions is divided into, 1st, actions ex eontraetUf 
and 2ndly, actions ex delicto. When the cause of action springs 
directly out of or is founded upon contract, the action vnll fall 
vrithin the former of these dasses, and will be described as 
originating ex contractu ; when the cause of action is founded 
upon a wrong independent of contract, it will fall within the 
latter of the above classes, and the action will be said to 
originate ex delicto. 

Actions ex contractu are divisible into assumpsit, debt, 
detinue, covenant, account, and annuity. 

An action of Aenumpait is founded upon a promise, express 
or implied, or upon a contract or agreement not linder seal. 
In Slade' 8 caee {p) will be found much learning upon the 
supposed nature of this action. Previously thereto, assumpsit 
was held to be included under the more general head of actions 
■on the caso, and was held to be founded on the non-feasance of 
a duty in respect of which special damages (;) were demanded 
by the plaintiff. This doctrine, ho;wever, was in Slade’s case 
relaxed ; and it was afterwards considered settled that a claim 
for a debt due upon simple contract would Ho equally well in 
assumpsit aS in debt; and, since tbe dedsion just cited, 
assumpsit has substantially been treated as an action of con- 
tract rather than of tort. 

By the third resolution in Slade’s ease, it was ffirther deter- 
mined '*^at every contract executory imports in itself an 
assumpsit ; for when one agrees to pay money, or to deHver 
anything, ho thereby assumes or promises to pay or deliver it ; 
and therefore when one sells any goods to another, and agrees 
to deUver them at a day to come, and the other in considera- 
tion thereof agrees to pay so much money at such a day, in 
that case^both parties may have an action of debt, or an action 
on the case on asstmpsit.’' 

(p) 4 Bep. 94a, 94 b. 

(}) Bee per Lord LwgKborosgh, 0. J., Bidder Price, 1 H. Bl. 561. 
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We may conclude, then, with a learned writer, that, prior 
to the C. L. Froo. Act, 1852, *'the breach of all simple 
contracts, whether verbal or written, express or implied, for 
the payment of money, or for the performance or omission of 
any other act,” was remediable by action of assumpsit (r), and 
thus assumpsit became the form of remedy most resorted to in 
the superior Courts. By force, however, of certain provisions 
contained in the statute just specified, all causes of action 
remediable under the common indebitatus counts are now 
referable to debt, — ^not to assumpsit (s). 

*Dcht is the appropriate remedy where a specific and deter- Cabt. ' 
minatc sum of money is claimed. It “ lies to recover a sum 
certain or capable of being reduced to certainty by calculation, 
payable in respect of a direct and immediate liability by a 
debtor to a creditor” (^). Debt, therefore, is not a form 
adapted to claims sounding in damages. It is a more exten- 
sive remedy in some respects than assumpsit ; for, in addition 
to being appropriate for the enforcing of many claims founded 
on simple contract, it may lie for the recovery of money duo 
on specialty (u) or record (a;), and it is also available for the 
recovery of a penalty imposed by statute (y). 

When technical distinctions were wont to be needlessly 
indulged in, it was laid down that a plaintiff in an action of 


* (r) Ohitt. PL, 7th ed., toL 1, pp. 
111 - 122 . 

(s) Compare the 49th section of the 
C. L. Proc. Act» 1852, with the forms 
of declaration contained in Sched. B., 
Nob. 1-14, and with the form of the 
plea of nnnqnam indebitatus (No. 36). 
See Yates ▼. Eastwood^ 6 Bxch. 805 ; 
Corhett v. Pa^ckm^Um^ 8 B. & C. 268. 

(0 C. L. Com., let Bep., p. 31. 
See Bracegirdle t. Hmks^ 9 Exch. 
361 ; Bogg ▼. Pearse^ 10 C. B. 534 ; 
EeofM ▼. Bogersj 2 M. A W. 443 ; 
Swnderland Marine Ins. Oo. r. Bear- 
nfjff 16 Q* B. 925 ; SmUk Wintfr, 


12 C. B. 487 ; Boneiker ▼. Evans^ 16 
Q. B. 162. 

{u) Chitt. PL, 7th vol. 1, p. 
123. 

(x) Id., p. 124. See Frith t. Wol- 
laston^ 7 Ezoh. 194 ; Henderson v. 
Henderson^ 6 Q. B. 288; Rvesdl v. 
Smyth, 9 M. AW. 810 ; Henley v. 
Soper, 8 B. A 0. 16. See HtUehinson 
y. Qillespie, 11 Exch. 79g. 

{y) See 4 Ceo. 2, c. 28 ; 8 & 4 
Will. 4, c. 42, 8. 14 ; Addison v. The 
Mayor of Preston, 12 0. B. 108, 133 ; 
Tohaeeo Pipe Maheri Co. y. Loder, 
16 Q. B. 775. 

I 2 
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debt was limited to a recovery of the precise sum which he 
daimed as due to him ; whilst, in indebitatus assumpsit, he 
might have recovered an amount smaller than that alleged to 
be due (») ; but now, where the plaintiff recovers a sum of 
money, the amount to which he is entitled may be awarded to 
him by the judgment generally ^ without specifying whether it 
is recovered as a debt or as damages (a). 

Another distinction between debt and assumpsit, which sub- 
sisted under the former practice, may here be mentioned. In 
assiunpsit, inasmuch as damages only were demanded, judg- * 
ment by default was interlocutory, and the actual amount for 
which such judgment was to be entered up had to be ascer- 
tained cither by a jury on a writ of inquiry, or, in the case of 
a liquidated demand, by a reference to one of the Masters of 
the Court. Whilst in an action of debt, judgment by default 
was, with some few exceptions, final, and execution issued for 
the whole amoimt mentioned in the declaration (6). But the 
C. L. Proo. Act, 1852, has abolished rules to compute (c) and 
enacts that all judgments by default for debts or liquidated 
demands in money shall bo final, and when the amount of 
damages appears to bo substantially a matter of calculation, 
and not one where an inquiry before a jury is requisite, the 
Court or Judge may order that a Master shall ascertain and 
certify such amount {d), 

jtotiniM. • The action of Detinue is, as the term indicates, framed with 
a view to the recovery of personal chattels unjustly detained (c). 


(s) Hooper y. Shepherd^ 2 Str. 1089 
(where, indeed, it was thought argu- 
BthlOf that covenant only, and not debt^ 
would lie on a deed of charter-party). 
See also Aylett v. Lowe^ 2 W. Bl. 
1221. 

(a) .0. L. Proc. Act, 1852, s. 95 ; 
post, Book II., Ohap. 6. 

: (5) This amount was. usually much 
Iflorger than the sum really due ; but a 
memorandum on the writ of execution 


addi-essed to the sheriff directed him 
to levy the right sum. See C. L. Com. 
1st Bep. p. 41. 

(c) See Chitt. Ardi. Fr., 9th ed., 
voh 2, Part 2, Chap. 5. 

(d) See ss. 92 — 96. 

(c) Detinue lies against him who once 
had, but has improperly parted with, 
the possession of chattels : Com. Dig. 
** Detinue” (A.) F. N. B. 188 A. ; 
Jones Y. DoudOf 9 M. A W. 19. Soan 
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It was, even before the 0. L. Free. Act, 1852, often assodated 
with a claim of debt, or, as it was called, was in the. debet and 
detimt. The judgment in detinue was in the alternative, that 
the plaintiff should recover the goods, or the value thereof (/), 
(which it was the province of the jiuy severally to assess, if 
he could not have the goods themselves,) and his damages fur 
the detention, and his costs of suit, — thus giving tne option to 
the defendant, who certainly had no right to such a privilege, 
of ciilier giving up the goods, or paying their value. The 
78th sect, of the C. L. Froc. Act, 1854 {g), has remedied this f 
state of the law, by enacting, that, whenever money is deemed 
by the plaintiff an inadequate compensation for the loss to him 
of the chattel in respect of which he is suing, he may apply to 
the Court to order that ** execution shall issue for the return of 
the chattel detained, without giving the defendant the- option 
of retaining such chattel upon paying the value usse^ed ; and : 
that, if the said chattel cannot be found, and unless the Court 
or a Judge should otherwise order, the sheriff shall distrain 
the defendant by all his lands and chattels in the said sheriff’s 
bailiwick, till the defendant render such chattel, or, at the 
option of tho plaintiff, that ho cause to be made of the defen- 
dant’s goods the assessed value of such chattel” (A). 


attorney who has lost his client's deed 
is liable in detinue. y. Palmer^ 

5 C. B., N, S., 84. 

Doubt has been entertained, whether 
detinue should be ranked with actions 
ex contractu, or with those ex delicto. 
See Selw. N. P., 12th ed., “De- 
tinue.” Bitihop Y. Vine. Montague^ 
Gro. Eliz. 824; Per Tindal^ C. J., 
W<aher Y. Needham, 8 M. & Gr. 561. 

For a form of declaration in detinue, 
since the C. L. Proc. Aet^ 1852, see 
CMUmn Y. Carrington, 15 C. B. 95. 
And as to the effect of the plea of non 
detinet^ see the new Pleading Boles, 
H. T., 1858, reg. 15. 

(/} PhUUpBY. Jones, 15 Q. R 859. 


See also SMovCs ease, 7 Tr. Bk., 2 
Mich. Term, 1 Rich. III. 

(g) As to which, see Chilton y. (7ar- 
rington, 15 C. B. 730. See also 19 A 
20 Viet. c. 97, s. 2. 

{h) When the re-delivery of the 
chattel had become impossible, — as 
when charters or deeds were burnt, — 
or when they had been already re- 
delivered before trial, it was competent 
to tbe jury, in this form of action, to 
find specially the facts, and confine 
themselves to an assessment of da- 
mages : see Williams y. Archer, 5 
0. B. 818. 

As throwing farther light upon the 
nature of the action of detinue, see 
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Account. 


AeeoutU is a form of action which lies against a bailiff or 
receiver, for money wHich has come into his hands, and for 
which he is boimd to account. This action was found incon- 
venient in practice, and rather than adopt it, plaintiffs resorted 
for the most part to equity (»). “The use of an action of 
account,** ^ys Oibba, C. J., in Tomkins v. WiUshear (k), “ is 
where the plaintiff wants an account, and cannot give evidence 
of his light without it.** This form of action was rendered 
all the less frequent by reason of assumpsit being likewise held 
to lie for a balance of an account, however compHcated in its 
nature (1 ) ; the practice, moreover, of bringing into open court 
suits involving the adjustment of such disputes has become, 
since tho 0. L. Froc. Act, 1854 (m), less common than 
formerly. By sect. 3 of this statute, if it bo made to appear, 
*• at any time after the issuing of the writ, to tho satisfaction 
of tho Court or a Judge, upon the application of either party, 
that the matter in dispute consists wholly or in part (») of 
I matters of mere account, which cannot conveniently be tried in 
the ordinary way, it shall be lawful for such Court or Judge 
upon such application, if they or he think fit, to decide such 
matter in a summary manner, or to order that such matter, 

I either wholly or in part, be referred** to such arbitration as is 
I specified in tho clause (o). 

Some modem cases, whera the action of account has been 
employed, and where the older authorities bearing upon it are 
discussed, are below cited {p). 


Tu/mer v. Tru$tee» of Liverpool Docks^ 
6 Exch. 548 ; CroeefieJd t. Smhj 8 
Exeb. 825; 8* C, Id. 169; Morgam 
V. 9 Exch. 145 ; Foster y. 

OraLbf 12 OL B, 136 ; Clossman y. 
WhitOp 7 0. B. 43 ; AtvfoodY, Fmest, 
18 0. B. 881. 

(•*) The Toff Vole B. O. t. Nixon^ 
1 H. L. Ga. 111. 

(A) 5 Taunt. 431. Iisglie v. Haighp 
8 M. 4b W. 769, and oases cited tiiere. 
Bat see 19 &; 20 Viet. c. 97, s. 9. 


(l) Tomkins y. WiUshear, supra ; 
Arnold y. Weblt, 5 Taunt. 432, n. (a). 

(m) See as. 3-17, and 0. L. Com., 
2nd Hep., pp. 5, 6. 

(n) Browne y. Emerson, 17 G. B. 361. 

(o) InsvU Y. Moojen, 3 0. B., N. S. 
859 ; Jones y. Secminomt, 1 F. & Fin. 
336 ; Pdlalt y. MorhoUJt, 3 G. B., N S. 
760. See Van Toil y. Chapman, 8 E. 
k B. 396 ; Mason y. ITaddon, 6 
G. B., N. S. 526. 

(p) Eason y. Henderson, 12 Q. B. 
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Covemmt lies (oftea ocmcuiTeiitly wilih debt) for the leooyery 
of daioages for the breach of a covenant or contract under teal. 
The main points for consideration acoordinglyy in reference to 
this action, will be, what amounts to a covenant P — what con- 
stitutes a breach ? 

The nature of a covenant is hereafter investigated {q) : it is 
a contract under seal, whereby a party enters into an obligation 
either to do or to abstain from doing an act, or pledges himself 
to the truth of certain facts. 

A breach of covenant occurs wherever he who has entered 
into such a contract fails to carry it out according to the legal 
meaning and effect of the words which ho has used.(r). 

The action of Annuity is mot with, though rarely, in the 
old Beports ; it was invented for the recovery of money pay- 
able by-way of annuity, but has long been obsolete (s). 

Actions arising ex delicto, or founded on tort, are four in 
number, viz. trespass, case, trover, and rejdevin. 

Trespass is the proper form of action for a direct injury to 
person or to property — i. e. for an injury caused by immediate 
violence or force — actual or implied : actual, as in the case of 
an assault; implied, as in the case of a wrongful, though 
peaceful, entry on laud {t). 

■ Numerous cases illustrating the nature of this action under 
drcumstances of ordinary occurrence are collected in the 
Third Book (t») of these Gonunentaries, to which the reader is 
referred. 

The orig^ of the action on the Case been already indi- 


986; Beer ▼. Bur, 12 0. B. 76; 
SturUm r. Riehardeon, 18 M. *& W. 
17. See also Wheder t. Home, 
Willei^ 208 ; Beeree, Hist. Eng. Law, 
irol. 2, p. 888. ’ 

(g) Post, Book U., Chap. 1. 

(r) In regard to the aetion of eo- 
▼enant generallx, and for information 
reapeeting hxeaohes of ordinary oore- 


nants, the reader is referred to Selw. 
N. P., 12th ed., tit. “OoTenant.” 

(<) See 6om. Dig. : “Annuity” and 
“Dett.” 

(r) As showing the distnotion be* 
tween trespass and ease, see SeoU v. 
S^t^herd, ante; p. 92. 

(m) Of whi«di, see particularly Chaps. 
2 and 8. 
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cated (^). Case, remark the Gommoa Law Gommissioiiers in 
their 1st Beport (y), is a remedy far more extensive than any 
otiier available by action ; it lies for what are called eonse- 
qvmUal injuries — that is, injuries supposed to arise indirectly 
and consequentially from the act complained of, — as from 
slander, whereby the complainant’s character is injured ; — or 
from negligent driving, whereby the plaintiff is run over and 
hurt, and the like. A familiar illustration of the difference 
between trespass, which lies for a direct, and case, which lies 
for a consequential, injury, is this : — Suppose a person throws 
a log of wood on to a highway, and by the act of throwing 
another person is injured, the remedy under such circumstances 
is trespass. But if the log reaches the ground, and remains 
there, and a person hills over it and is injured, the remedy is 
case, as the injury is not immediately consequent on the act 
done. So, if the defendant drive his carriage against that of 
another, the remedy may be trespass ; but if the defendant’s 
servant be driving, the remedy is usually case (s). 

Although, formerly, it was deemed essential strictly to pre- 
serve “ the boundaries of actions” (a), yet case was often held 
to lie equally with trespass upon the same facts (^). 


(a;) Ante, p. 89. 

(p) P. 81. In the Beporta of the 
Common Lair Oommiasionera (1861, 
1868, 1860) the rationale of the ancient 
and pieaent Frooedorea ia ably com- 
mented on. Bee alao the **ObaeiTa> 
titma” laid before the Honae of Lords 
by the oommiationere in relation to cer- 
tain impwtant Principles of Procedure 
(li^ 18, I860),— reprinted in Law 
Mag. ft Bar., Ang. 1860. 

(a) Sec^ per FvHmtiM, J., Beynotdt 
T. Ctaiie, 1 StfT. 686 ; 0. L. Com., lat 
p. 81 ; Poet, BmIc III., of which 
see partionlarly Cfliapa. 1 and 4. 

See^ alao, as ahowing under what 
tironmatances ease will lis^ Yate* r. 
fyitwood, 6 Bxoh. 806; IFoode t . 


FinnU, 7 Bxdi. 868, 872 ; OdUeU r. 
London and North Wettem R. O., 16 
Q. B. 984 ; Mudeett v, Hitt, 6 Bing. 

B. G. 694 ; Marktr t. Kemriek, 13 

C. B. 188 ; Kvnlyride t. Thomlm, 2 
W. Bla. 1111. 

(а) Per Baymond, 0. J., Beytuido 
T. Clarke, 1 Str. 636; n. (m), ante^ 

p. 112. 

(б) See Com. Dig. "Pleader,?* Action 
on ,the Case (A.) ; NargotU r. Niat, 
28 L. J., Q. fi. 148 ; W&Naimy. Hid- 
land, 10 Bing. 112, where the earlier 
cases are eoUeoted ; Chomdier t . 
Bnmyhton, 1 G. ft M. 29 ; Hartley y. 
Maaharn, 8 Q. B. 701; Weety. Nibba, 
4 G. B. 172 ; Clegg t. Heardtn, 12 
Q. B. 676 ; Per Patke, B., Cordon t. 
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Trover is a form of fhe action on the case. It is broi^ht 
for recovery of damages (c) against one who has found goods 
and refused to deliver them on demand (d) to the rightfvd 
owner (e), but eonmried {/) them to his own use ; and from 
this fiction of a loss and finding of the goods (all trace of 
which is lost under the now existing procedure (g) ), the 
remedy derived its name. Lord Mansfield, C. J., described 
this action (A) as b^g in. form a fiction, in substance a remedy 
to recover the value of personal chattels wrongfully converted 
by another to his own use. “ The form supposes the defendant 
may have come lawftilly by the possession of the goods. This 
action lies and has been brought in many oases where in truth 
the defendant has got the possession lawfully. . . . This 

is an action of tort, and the whole tort consists in the wrong- 
frd conversion. Two things are necessary to be proved to 
entitle the plaintiff to recover in this kind of action : 1st, 
property in the plaintiff ; and 2ndly, a wrongful conversion by 
the defendant” («). 

This form of action, then, is adapted to try the title (A) to 
personalty — ^though it does not lie for chattels annexed to the 
freehold ; it is in some respects analogous to trespass de 


IMt, 4 Exch. 866 ; Shaarod t. LonAm 
and North Western N, C., 4 Exch. 
680 ; Ask t. Davmay, 8 Exch. 237 ; 
Moreten y. Ilardem, 4 B. & G. 224. 

(e) See JUid t . Fairhanks, 18 C. B. 
692. 

(«2) BeaUd r. Carey, 11 G. B, 977 ; 
Ketfo/rdr, Mondel, 28 L. J., Ex., 308. 

(e) Bridges y. Hawhesworth, 21 L. 
J., Q. B., 76; Seattergood y. Syl- 
vester, 16 Q. B. 606. 

if) Burroughesv. Bayne, 6 EL AN. 
296« where the history and nature of 
thia action are considered ; OUes r. 

Vale B. C., 2 E. A B. 822 ; Sim- 
mone v. LiUyvdUte, 8 Bxch. 481 ; 
Clover y. London and North Western 
B. O., 6 Exeb. 60 ; Possdl y. Hoy- 


land, 6 Ex(di. 67 ; Mayhem y. Her- 
ridc, 7 G. B. 229. See also Buddaad 
y. Johnson, 16 G. B. 146 ; Towne y. 
Lems, 7 G. B. 608 ; and cases supra, 
n. (d). 

(y) G. L. Froo. Act, 1862, s. 49. 

(A) Cooper ▼. ChiUyy 1 Burr. 31. 

(») See Je^fHes v. Qreai Weetem 
R. C.y 5 E. & B. 802. 

(A) WaJUer v. Drakefordi 1 B. & B. 
749 ; Memdero v. WiUiomay 4 Exch. 
839. 

(1) Boffey V. ffendereony 17 Q. B. 
574 ; The London^ dsc.y Co, y. Drakey 
6 0. B., N. a 748 ; Jiidgm. WUde v. 
W(Uer»y 16 0. B. 651 ; Daivie t. Jdm$y 
2 B. & Aid. 165. See 2 Wms. Saund., 
5th ed., 259 b. 


Trover. 
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hotm tuporta^t i. «. for goods talcai bdid earned away ; the 
latter, however, is founded on possession actual or construc- 
tive, wh^ trover is founded on a ii|^t 'of property special or 
absolute (m), coupled with a right of possession (n). Force, 
moreover, does not enter as an ingredient into the constitution 
of a right of action in trover (o). • 

itepiofin. Replevin is usually brought for goods taken under a distress, 
hut is, nevertheless, maintainahle where there has been any 
wrongful taking of goods out of the possession of the party 
who replevies. Thus, in Shannon v. Shannon (j>), Lord 
Bedesddk says, that replevin is an action founded upon any 
taking by another party ; the question to he tried in the action 
being, whether the party firom whom, the goods wore taken is 
really entitled to them P And the above-named learned Judge 
further observes that Blackstone, in the 3rd vol. of his Com- 
mentaries (y), gives too limited a definition of replevin, for 
**many old authorities will be foimd in the books of replevin 
being brought where there was no distress.” So it is laid 
down, that, if a trespasser takes beasts, replevin lies of this 
taking at election ” (r). The action in question is, however, 
usually bror^ht where goods have been taken under a distress 
either for rent or damage feasant, and is altogether a peculiar 
remedy. When a person alleges that his goods have been 
unjustly distrained he may have them replevied, that is, rede- 
livered to him upon giving seemity to prosecute an action with 
effect («), and without delay, against the distrainer, for the 
purpose of trying the legality of the distress, and (if the right 


(m) Armory t. Dekmirie, 1 Smith 
lb 0., 4ih ed., 2{>6: Per PoUodt, 
0. B., White r. MvUett, 6 Exoh. 714 ; 
Lyihi/oe T. Fernon, 6 H. & N. 180. 

(») Poet, Book UL, Chap. 8, s. 2. 
(e) Poet, nln eupn. 

(p) 1 &h. & Lef. 824; Allen r. 
Sharpt 2 B«eh. 862 ; Jonee r. John- 
ton, S IhoA- 862 ; Mettor t. Leather, 


1 E. fc B. 619 ; OaUoway y. Bird, 4 
Bing. 209 ; Per Parhe, B., Qe&rge r. 
Chambera, 11 M. & W. 169. 

(9) P. 146. 

(r) Vin. Ahr. “ Bepierin,” (B.), 

fol. 2. 

(<) 19 & 20 Vkt. c. 108, ■ 66; 
Tnmmoni y. Ogle, 6 B. AB. 671. 
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be determined in &Tnttr ef i2ie latter) to return the goods (<). 
The action of re^devin was £nmerly commenced in the Sheriff’s 
Court and oonthyiied in one of the new County Courts (ti), but 
now it may be commenced in any of ffie superior Courts in the 
form applicable to personal actions therein (x ) ; the Sheriff’s 
powers and responsibilities with respect to replevins having 
ceased, and the Registrar of County Courts being empowered 
to grant replevins (y). 

The C. L. Proc. Act, 1854, has added to the above list of 
actions two new species, viz. the action of Mandamus (z) and 
the action of Iryunction . (a). 

The procee(£mg by mandamus is directed towards enabling a 
plaintiff to enforce on a defendant the performance of any 
duty, ** in the fulfilment of whidh the plaintiff is personally 
interested ” (b). 

The proceeding by injunction is applicable, after an action 
has been brought for a breach of contract, or for any other 
injury, and is a remedy appropriate for preventing the repe- 
tition or continuance (c) of such breach of contract or other 
injury, or the committal of any breach of contract or injury 
of a like kind arising out of the samo contract, or relating to 
the same property or right;” and the plaintiff may also 
in tiie same action ** indude a claim for damages or other 
redress ” (rf). 


(0 As to payment into Court in 
aoUons of replevin, see C. L, Proc. 
Act, 1860^ 88. 22-24. 

(t») See 9 A 10 Viet. e. 95, 8. 119. 
(a;) 19 A 20 Viet. o. 108, 8. 65 ; and 
see C. L. Proo. Act, 1860, s. 22. 

(y) 19 A 20 'Viet. e. 108, s. 63. Any 
action of replevin bronchi in a County 
Court may be removed by certiorari 
into a superior Court by the defendant 
upon his complying with the conditions 
Caressed in Id., s. 67. 

(s) Ss. 68-77. 


(a) Sb. 79-82. 

(5) The construction hitherto put by 
the Courts upon these words may be 
seen from the following coses : — BeMom 
V. Paullf 6 R. A B. 273 ; Ward v. 
Zowndn, 28 L. J., Q. B. 265 ; Nw'rU 
T. The Irish Lcmd Cb., 8 B. A B. 512. 

(c) De La Rue v. Forteecue^ 2 H. 
A N. 324; BaylU v. LeOroe^ 2 C. B., 

N. a, 316. 

{d) C. L. Proc. Acts, 1854, (s. 79), 
and 1860, (a 32); oiuiM v. BymeSf 
15 0.B. 362. 


Actions of 
maudamns 
and injunc- 
tion. 


Mandamus. 


Injunction. 
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FftrUesto 

aptlons. 


Plaintif&in 
actions ex 
contractu. 


Who should 
sue on a 
specialty. 


5. Altibough it is not possible to treat, in this volume, of 
Parties to Actions with any minuteness, it is, nevertheless, 
desirable to indicate the general prmciplcs.which are to be 
observed and the ordinary rules which are to be followed in 
determining the selection of the plaintiffs and the defendants in 
a suit at law. For detailed information upon this subject the 
reader must refer to works of a technical character (e). I may 
premise, in the first instance, that generally a more equitable 
claim will not support an action at law (/), but shoidd be 
preferred in a court of equity. Thus, a cestui que trust 
cannot sue his trusted for money duo in his capacity of trustee, 
unless indeed the latter has admitted that it is due, and that 
he holds it in his hands ; in which case he is liable at law (ff). 

The most general rule with respect to choosing the plaintiff 
in on action em coniraciu is, that he must sue as plaintiff on the 
record, in whom legal interest in the contract in question is 
vested. 

Thus the parties executing a specialty, or being expressed 
therein as parties to it, may sue thereon (4) ; but one im> 
portont exception to this rule occurs in the case of a covenant 
running with the land. On any such covenant an assignee 
of the original grantee, who is in of the same estate as the 
original grantee, has the same right to sue as the party who 
executed the deed (t). 


(e) Cbitty PI., 7th ed.', toL 1, 
<diap. 1 ; Broom’s Fiac., Tol. 1. ; Post, 
II., chap. d. 

(/} Per ErU, J., L&ndon and 
Nvrih Western E. O. r, Olyn, 28 L. J., 
Q. B., 102, dting Alien y. Im- 
pett, 8 Taimt. 268. See Pardoe y. 
* Price, 16 M. k W. 451 ; Edmtrds y. 
Lowndes, 1 B. & B. 81. 

(g) Howard y. JBrownhXCl, 23 L. J., 
Q. B., 28 ; JZeper y. HoUand, 8 Ad. 
4CB.99. 

<&) Per Iiord Sllenborongh, 0. J., 
Bloror y. Gordon, 8 IL & & 322; 


HigsrnbotUm y. Bwrge, 4 Exoh. 667. 
Per Tindal, C. J., BusMl y. Beaean, 
1 Bing. N. C. 120. As to parties 
Buing on a deed which they have not 
ezeonted, see Morgan y. Pike, 14 0. B. 
4T8; Swodman-r. AoMer, 8 Exoh. 72; 
FoUg y. Addenbrooke, 4 Q. B. 208. 
See, too, The British Empire Mutval 
Life Asearanee Co. y. Brown, 12 0. B. 
728 ; TFtttmeon y. Anglo-Qoiifoirwuin 
he. Co., 7 Bailwaj Gas. 61L 
(0 2hsirshgr. Plant, 1 Wius.Saimd. 
240 (3), and the notes thereto ; Span- 
eerie ease, 1 Smith, L. C.4th ed. 86; 
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For determining who should sue on a simple contract, the 
test appHcahle is this — ^from ^ohom does t1\c consideraUon {k) 
actually move (1) Although in some of the older cases another 
principle may be found affirmed as pointing out the proper 
plaintiff, viz. that the party for whose benefit the contract is 
evidently made should sue thereon in his own name ; yet this 
is scarcely to be accepted as good law now, the former test 
being more accurate. 

Reported cases are numerous in which the question has been 
discussed, who should be plaintiffii in suing on a contract under 
seal containing covenants capable of being construed as joint 
or several. The general rule deducible from these cases is 
that, where a covenant admits of being construed as joint, and 
the interest of the covenantees is joint, they must join in suing 
upon the covenant (m) ; where, however, the interest of each 
of the covenantees appears on the face of the deed to be 
several, the words of the instrument will be taken dig’unctively, 
and the covenant will be construed as several («) ; and in 
the case of ambiguity, the language being capable of two 
constructions, the words should be construed according to the 
interest of the parties intended to be protected (o). The 19th 
section of the 0. L. Proc. Act, 1860, has deprived these cases 
of much of their practical importance, by enacting that " the 
joinder of too many plaintiff shall not be fatal, but every action 


Chapnum V. Dutton, Plowd. 2S4; 
Magnay t. Edwards, 18 U. B. 479 ; 
West Londim B. 0, v. Imdm and 
Nmth Western R. O., 11 0. B. 827. 
See dso 8 A 9 Viet. c. 106, s. 6 ; Co. 
Litt. 884 a. ; Virtue t. East Anglian 
R. C., 6 Bxdi. 280 ; Wynn r, Shrop- 
shire Union R. C., 6 Bxch. 430. 

(K) Poet, BookIL, Chap. 1 ; Thomas 
▼. Thomas, 2 Q. B. 1859 ; LampXeighr, 
Braihwmt, 1 Smith, L. 0,, 4th ed. 118. 

(0 See Crows. Rogers, 1 Str. 592; 
Pries V. Eeudon, 4 B. & Ad. 488; 
Robertson y. Wedt, 8 Exeb. 299 ; 


Hicks T. Gregory, 8 C. B. 878 ; Hart- 
ley T. Oimmings, 5 C. B. 247 ; Cooper 
T. Parker, 14 C. B. 118, 

(m) Eod^on s. CUpsham, 1 Wms. 
Saund. 154 ; Servante s. James, 10 
B. & G. 410. 

(n) Haddon s. Ayres, 28 L. 1., 
Q. B., 105; Hopkinson s. Leef 6 Q. B. 
964 ; and cases cited Broom’s Prae. 
toL 1, pp. 204, 206. 

(o) Per Parke, B., Keighlley ▼. Wat- 
son, 8 Bx. 723; Foleys. Addenbrooke, 
4 Q. B. 207. 


WhoShooUt 
sne on sim- 
ple oontraot. 


Joinder ol 
plainUlIS. 
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may be brongbt in the name of all the persons in whom tiie 
legal right may be supposed to exist ” ; and it further provides 
in case of any question of misjoinder arising, that juc^pnent 
may be given in favour of such one or more of the plaintiff as 
shall be adjudged by the Court to be entitled to recover. It is, 
nevertheless, proper to avoid miqoinder, especially as it may 
entail liability to costs (p). 

The authorities below refer to the joinder of plaintiff in 
actions on simple contract (g) whidi will not be adverted to 
here, further than to point out that the section above cited 
embraces this class Of actioncf, as well as those founded on 
contracts under seal. 

The assignment of the beneficial interest in a simple con- 
tract docs not generally transfer the right of suing on it, or, 
as it is commonly expressed, a cAoee in action (r) m not assign- 
able (s) ; and hence the necessity for assignees of a chose in 
action making provision for suing in the names of the original 
assignors («). 

Wo shall find hereafter (t), that on the law of principal 
and agent are founded many of those rules which govern the 
election of parties in various legal relations of frequent occur- 
rence, such, for example, as partnerships and associations of 
different kinds, coverture, insolvency, &c. ; and it will be well, 
therefore, to state first the fundamental rule affecting the right 
of principal or agent to sue, which is this, — the principal can 
in general alone sue for a breach of contract entered into by 
him through an agent (u). 


(p) C.L. Froc. Act, I860, a.lOadfin. 
(gr) 2 Wms. Sannd. 116, (2) ; ffai- 
sail t. (TrifitA, 2 Cr, A M. 679 ; and 
Ste £ueA r. Seale, 10 O. B. 789 ; 
Clap T. Sotuhem, 7 Bzch. 7)7 ; Mills 
r. Alderbuiy Union, 8 Bxoh. 690. 

(r) Poet, Book n.. Chap. 8. 

(•) Per Sailer, 3., Master r. Miller, 
1 l^th, li. 0., 4ihed., 709 ; Tempest 
T. KSner, 2 C. B. 808; Houmrd 


r. Shepherd, 9 C. B. 297. See per 
Wiffram, Y. G., Sagehmo ▼. Sastem 
Unim R, O., 7 Hare 182 : 3, O. 2 
Mae. A Q. 401 ; De Pothonier ▼. De 
Mottos, 1 B. B, A B. 461 ; and see 
19 A 20 Viet. o. 97, a. 6. 

(f) Poat, Book n.. Chap. 6. 

(tc) Seignior r. Wohner, Godb. 861 ; 
per Lord EUenboreagh, SaMer t. 
Leigh, 4 Camp. 196. Aa to tiie aM[di« 
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Applying this role to partnerships, as each partner may he 
considered, for the purpose of ihe partnership business, an agent 
for his firm (x), all the partners must join in suing on a simple 
contract duly made by any one of the partners on behalf of 
tho partnership (2^). In other words, when, in making any 
particular contract, the partnership has beeil represented by 
one of its members, the consequences of the law of principal 
and agent are involved ; and so with the larger societies of 
persons associated together for a common undertaking, and 
which exist at common law, — not being regulated by statute 
general or special (s), nor being under the provisions of the 
Joint Stock Companies Acts, nor establidied by charter or 
letters patent, — all the members and partners ore primd facie 
entitled as principals to sue upon a contract made on their 
account as if they were members of an ordinary partner- 
ship (a). However, when directors are appointed by deed, or 
otherwise, to take upon themselves the exclusive ^management 
of the concern, they will in general have a right of action 


cation of this rule to factors and 
brokers, see BoAring t. Corrie^ 2 B. & 
Aid. 143. See also Morgam, v. Couch- 
man^ 14 C. B. 101 ; Icherg y, Bowden^ 
8 Exch. 852 ; and with respect to the 
right of auctioneers to sue, see WU- 
liains V. Millington^ 1 H. Bl. 81 ; 
Bvans v. BvanSf 1 Harr. & WolL 239 ; 
per Lord Ahinger^ C. B., Sykes y^ OUes^ 
5 M. & W. 650 ; Mobinso^ v. Butter, 
4 E. B. 054. 

(x) See Story y. Bichardson, 6 Bing. 
N. 0. 123 ; Cox v. HvJbhard, 4 0. B, 
817 ; KeXlY. Nmnhy, 10 B. & C. 20 ; 
Oarrett y. HamMey, 4 B. & 0. 664 ; 
Smith, Merc. Law, 6t]| ed., p, 88. 

(^) AUixamder y. Barker, 2 Tyrh. 
140 ; see Lindley’s yery learned treatise 
on the Law of Partnership, Book 1I.„ 
Chap. 8, in which the subject is fhlly 
considered. 

In Book II., Chap. 5, the reader will 


find, that, though the broad rule as 
stated in the text is generally true, there 
are many cases of supposed dealings 
with partnerships which require its 
modification. The effect of nonjoinder 
or misjoinder of partners will be seen 
when 1 come to speak of these XHiints 
as they relate to pleading and practice 
in an action. 

(z) See the Companieef Clauses Con- 
solidation Act, 1845 (8 & 9 Viet. 0 . 16) 
for the regulations by which this class 
of companies is govemed. See J ndgmt. 
Van Sandau y. Moore, 1 Buss. 458- 
462. 

(a) Industrial and Froyident Socie- 
ties are empowered to sue and be sued 
under 17 & 18 Yict. c. 25. See Bur- 
ton y. TamtfxhiU, 5 E. & B, 297. The 
Court of the Stannaries has regnlatioDS 
of its own goyeming its procedure. 
«6ee Coll, on Mines, 2nd ed.. Chap. 4. 
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upon a contract made with them, unless it appear tiiat llie 
contract was made with them os agents merely, and that they 
did not contract ostensibly as principals ((). 

Where a contract is made on behalf of a company not yet 
formally constituted, the proper parties to be made plaintiff in 
suing on it, depend upon the questions, by whom and for whom 
was the contract made (c). A company, if incorporated by 
charter, special act or registration, must sue in its corporate 
name by attorney duly appointed under seal ; but if esta- 
blished by letters patent under IVict. o.73, a company maybe 
empowered to sue by its registered officers. Banking companies 
(according to their respective constitutions) are’ regulated in 
their mode of suing— -by their “ public officer,” or otherwise, — 
by provisions inserted in the various statutes which have been 
passed irom time to time, with relation to them (e). 

The effect of coverture at common law is to render the wife 
incapable of ^entering into a contract as principal, and she 
can therefore only act in such matter as agent of her hus- 
band (ff). The rdiation, however, of husband and wife leads 
to various rules with respect to suing in actions on con- 
tract, which admit of being thus briefly stated: — 1st. The 
husband must sue alone in respect of any estate and pro- 
perty which are by act of law absolutely vested in him. 


(5) Clay ▼. Southern, 7 Exch. 717. 
See Broom’s Frao., yoI. 1, p. 249. As to 
trustees of suoli associations suing^ see 
Skinner Zamdert, 5 Scotty N. B. 
197* See also Metcalf y. JBf'tUn, 12 
East, 400 ; Lrfevre y. Boyle, 8 B. A 
Ad. 877. 

<e) Duke Y. Forbes, 5 D. A L. 198 ; 
Wo6bner y. Toby, 10 Q. B. 891* See 
Abbot Y. Bogers, 16 C. B. 277 ; Job y. 
Lamb, 11 Exoh. 639. 

(d) The 7 & 8 Viet. o. 110 (the Joint 
Stock Companies’ Begiatration Act,1844) 
is now T^qpealed, except as to Ihsuxanee 
Companies^ hj the Joint Stock Oompa-« 


nies’ Acts, 1856-8. Of these last- 
named statutes the 19th and 20th Viet 
c. 47, is thV principal Act (which was 
amended by 20 & 21 Viet c. 14). Its 
provisions were extended to Banking 
Companies by 20 & 21 Viet. cc. 49 & 
80. See, too, the Companies’ Clauses 
Consolidation Act 8 & 9 Viot. c. 16. 

(e) 7 Geo. 4, <^46 ; 1 & 2 Viet c. 96; 
5 A 6 Viet. c. 85 ; 7 & 8 Viet c. 113 ; 
19 & 20 Viet c. 100 ; 20 A 21 Viet, 
c. 49. 

(y) Post, Book II., Chap. 5, s. 2 ; 
See Macqueen on the Law of DiYorce, 
2nd ed., Chap. 12. 
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although &ey may have aooraed to him in right of his 
wife (A). 

2nd. The wife cannot sue alone, whether riie right of action 
accrued before or after coverture (t). 

3rd. When the cause of action accrues to Ihe husband 
during coverture in right of his wife, he may in general elect 
either to sue alone or jwntly with her. Thus if a chose in 
action, is given to a feme covert, the husband may elect to 
reserve it exdusively for himself or he 'may give his wife an 
interest in it (A). Whenever the wife has such an interest as 
would survive to her in the event of the husband’s death, she 
may be well joined with him as a co-plaintifF (/). 

4th. The wife must be joined as plaintiff with the husband 
when a complete cause of action has accrued to the feme dam 
sola, as for breach of covenant, or on a bond, bill of exchange, 
or promissory note, or in respect of a debt due to her before 
coverture, or on a chose in action, which became vested in the 
feme l^fore marriage, though the cause of action has accrued 
during coverture (m) ; or where the cause of action accrues to the 
wife in autre droit, and would therofore survive to her (n). 


(A) Dengate t. Qardiner, 4 M. & W. 
7; SavUle v. Swene^, 4 B. & Ad. 
Blif 522, 524 ; Bac. Abr. and Com. 
Dig. ‘*Bar. & Feme;” Bidgood v. 
Way^ 2 W. Bl. 1236 ; Abbot v. Blo^ 
fiddf Cro. Jac. 644. 

(i) DiYoroe il vineulo matrimonii 
jndicial eepaxation, the banishment^ 
attainder, or presomed death of the 
husband may cause an exception to this 
rule ; see 20 A 21 Viet c. 85, s. 26 ; 
the wife of an alien enemy cannot sue 
alone. Be WcM v. Brawne^ 1 H. A N. 
178. As to the custom of the City 
of London, see Oaudell v. 4 

T. B. 361. 

Os) See Parhe^ B., Oaiere t. Made- 
hy, 6 M. A W. 426 ; Bendix v Wake- 
man, 12 IL A W. 97. 

^ 0) Aylmg v. Whicker, 6 Ad. A B. 


264 ; Bret v. Cumberland, Cro. Jao. 
309; Beadle y. Sherman, Cro. Bliz. 
60%; Arnold Bidgood, Cro. Jao. 318; 
PhiHiehirk y. Pluckwell, 2 M. A S. 
393 ; Braekford y. Buckingham, Cro. 
Jac. 77; Wide y. Nwree, 1 Ad. A E. 65; 
Johman y. Lucae, 1 E. A B. 659. 

{m) WootUm y. Steffenoni, 12 M. A 
W. 129 ; Brereton y. Evans, Cro. Bliz. 
700 ; 1 Wms. Saund., 210 a ; Hart 
r. Eteyhene, 6 Q. B. 937 ; 8car- 
pelUni y. Ateheeon, 7 Q. B. 864 ; 
Hopkins y. Logan, 5 M. A W. 241 ; 
Sherrington y. Yates, 12 If. AW. 
855. See also Bolton y. Midland 
Counties H 0., 18 0. B. 474 ; Procter 
T. Brotherton, 9 Bzch. 486. 

(n) See Biehardsr. Rickards, 2B. A 
Ad. 447 ; Pield y. AUan, 9 M. A W. 
694, 699. 


K 
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Before fhe G. L. Froo. Act 1852 came into operation, tlie 
marriage of a feme, whether plaintiff or defondant, whilst an 
action was pending caused it to abate, but the Idlst section of 
that statute remedies this defect, and the action may now 
** be proceeded with to judgment ; ” and further, in case of 
a judgment for the wife, execution may issue thereon by 
the authority of the husband without any writ of revivor or 
suggestion. 

In regard to the capacity of an infant, lunatic, or alien to 
contract, somewhat is said hereafter (o) ; there are, however, 
no special rules affecting an individual so circumstanced which 
require notice here. 

Whenever the legal interest in a contract is vested 
in executors and administrators, they may sue {p). Al- 
though a personal representative must always sue in that 
character, m respect of a contract made with the deceased, 
yet, when it has been made with himself subsequently 
to the death of the testator or intestate, and whqn the 
damages in an action thereon would be assets, he may 
sue either as the personal representative, or in his individual 
capacity ( 9 ). 

When there are several executors, they have a joint and 


( 0 ) Post, Book II., Chap. 5, s. 2. 

(p) Id. ; Wms. Exors., 5th ed., Fart 
Y., Book I., Chap. 1 ; Lw^y t. Ze- 
vi-ngUm^ 2 Lev. 26 ; MorUy ▼. Pol- 
hillf 2 Vent. 56; see per B., 

Raymond y. FUch^ 2 Cr. M. & B. 
592, 594 ; Ricketta y. Weaver^ 12 M. & 
W. 718 ; Smith y. Simonds^ Comb. 
64; Kingdon y. NoUle, 1 M. ft S. 
855, S. Cl, 4 M. & S. S. C. 53 ; King 
Y. /ones, 4 M. ft S. 188; Ormt 
Broughton^ 10 Bing. 537 ; Doe d. 
Rogera y. Rogers, 2 N. ft M, 555 ; 
Rhodes Y. Haigh, 2 B. ftO. 346, 847; 
R(*Zhug€d t. Robertson, 4 Bing, 435 ; 
TyUr Y. Jones, 8 B. ft 0. 144 ; Clarke 
Y. Crofts, 4 Bing. 148 ; Knights y. 


Quarles, 2 B. ft B. 102; MoretwCs 
case, 1 Vent. 30 ; 4 Geo. 2, o. 28, s. 
1 ; Berwick y. Andrews, 2 Ld. Kaym. 
971 ; Allen -7, Hopkins, 13 M. ft W. 
94 ; Chamberlain y. Williamson, 2 M. 
ft S. 408 ; see Jndgm. Beckham y. 
Di^dke, 8 M. ft W. 854; S. C., 9 M. ft 
W. 79, and 11 M. ft W. 315; Bodger y. 
Arch, 10 Ex. 333. 

($) 1 Wms. Saund. 6thed.«112, n. (1); 
Com. Dig. Pleader” 2, D. 1 ; Mar- 
shall Y. Broadhwrst, 1 0. ft J. 403,; 
Edwards y. Grace, 2 M. ft W. 190 
Werner y. Hvmphreys, 8 Soott, N. B. 
226 ; OaUant y. Bout^fiower, 8 Doug. 
84 ; A^ginall y. Waike, 10 Bing. 51 
King y. Thom, 1 T. B. 487. 
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entire interest in the testator’s goods, and must therefore, on 
the principle before stated, be joined as plaintifib, even when 
one only of them has proved the will (r). 

So, likewise, with assignees in bankruptcy and insolvency, 
the right of action is vested in them as representing the 
insolvent parties for the benefit of creditors, by virtue of the 
statutes relating to these subjects (s) ; and it may bo laid 
down generally, that all the remedies which a bankrupt 
would have had, if he had not become .bankrupt, with 
respect to his whole estate, real or personal (/), whether in 
possession, remainder, or reversion, at the date of the bank- 
ruptcy, including all outstanding debts and assets, vest in 
his assignees («), who may sue, therefore, in respect of thoso 
contracts which they can adopt and elect to adopt. And 
so with regard to insolvency (r), there being in this respect 
no distinction between the Insolvent and Bankrupt Acts ; all 
the rights of action are indeed transferred to the' assignees in the 
one case as well as the other (y), and all rights of action ex 


(?•) ▼. SpenccTf 8 B. & Aid. 

363. See Venables y. Bast India (7o., 
2 Exch. 633. 

As to the right to sue on a part-per- 
formed contract, see Edwards y. Qrace^ 
suprA, and Crosthwaite y. Gardner^ 18 
Q. B. 640; Wood v. Bdl, 5 E. & B. 
773 ; and, with respect to limitation of 
actions, see 2 Wms. Exors., 5th ed., 
Fart y.. Book 1., Chap. 1. 

(n) See Bankrupt Law Consolidation 
Act, 1849, (12 & IS Viet. c. 106), ss. 
141, 142, 153. 

(0 Simmons y. Edwards^ 16 M. & 
W. 838; Dralee y.* B eckham^ 11 M. 
& W. 815 ; McIntyre y. Miller^ 13 M. 
& W. 730 ; Smith y. Keating^ 6 C. B. 
186 ; Baker v. Chray^ 17 0. B. 462. 

(tt) Kearsey y. Oarstairs^ 2 B. fc 
Ad. 716 ; Sty^iondler y. Waee^ 1 Camp. 
487 ; Clay y. Harrison^ 10 B. & C. 
99 ; Fomr y. Budeker^ Id. 329 ; 


Brandon y. Paie^ 2 II. Bl. 308 ; 
Chandler y. Qardiner^ cited 2 B. & 
Ad. 734 ; Savory y, Chapman^W Ad. 
& E. 829 ; im Y. Smith, 12 M. & W. 
618 ; Alder y. Keighley, 15 M. A W. 
117 ; Porter y. VorUy, 9 Bing. 98, 95; 
WrighJt y. Fairfield, 2 B. & Ad. 727 ; 
WhUTmre y. QUmonr, 12 M. A W. 
808. See Gibson y. CoArxdhcrs, 8 M. 
A W. 321 ; Larorence y. Knowles, 5 
B. A G. 399 ; Twemlow y. Ashey, 8 M. 
A W. 495. As to assets under illegal 
rules of Stock Exchange, soe Nicholson y. 
Gooch, 5 E. A B. 999. The leaYe of the 
Court of Bankruptcy to sue and defend 
is required under 12 A 13 Viet. c. 106, 
8. 153. Lee y. Sangsier, 2 0. B., N. S., 1. 

(a) 1 A 2 Viet. c. 110 ; 5 A 6 Viet. 
0. 116 ; 7 A 8 Viet, o* 96. 

(y) Per LitUedale, ^ J., Swann y. 
Satton, 10 Ad. A E. 681 ; post. Book 
IL, Chap. 5, s. 2, ad 6d. 


Bankrupts. 


Insolvontii 
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eonirae^t vested in the insolvent previous to the petition and 
vesting order, are transferred to the assignees (s). How- 
ever, it luts been held that an insolvent who has taken the 
benefit of the statute 1 & 2 Yict. o. 110, may sue for a debt 
which accrued to him (0er the vesting order, and before his 
final .discharge, unless the provisional assignee has claimed the 
debt (a). 

Having thus hriefiy disposed of the right of plaintifis to sue, 
wo come to the liabilities of defendants to be sued in actions 
of contract; and here the first elementary rule, perhaps, 
which can be laid down is, that he must be the defendant 
in an action on a simple contract (b) by whom or on whose 
behalf such contract was concluded (c). Whence it follows 
also, that, in general, the liability upon a contract is not assign- 
able at law (f/). 

The joinder of defendants on a simple contract will of course 
depend upon the character of tho contract in question, and on 
determining how far it is a joint or a several, or a joint and 
several, contract (e). In order to charge several persons jointly 
on a verbal contract, it will not bo enough to show that credit 
was given to them jointly, without some proof of their contracting 
jointly, cither expressly or impliedly, or that the work done was 
for their joint benefit (/) ; and whether tho contract in question 
be written or verbal, it will, in the absence of any express 


(s) As to the oxeoption of an as- 
ugnment of a bond or debt before in- 
8olyenoy» with notice thereof to the 
dehlor^ see cases cited posti Book 11.^ 
Chap. 5. 

(a) Jaekion Bum/iam, 8 Sxch. 
178 ; SCantan ▼. CoUier^ 8 E AB. 274. 

(b) Pos^ Book II., Chap. 1. 

(c) Webb T. Mhodea^ 8 Bing. N. C. 
782 ; 2 BI. Com. p. 448 ; Appleton y. 

5 Bast^ 148 ; Jenkimr. Huteh- 
18 Q. B. 744 ; Hawher y. HalU 
10 0. B. 780 ; MeitUt y. DUfyon, 13 
0. B. 548. 


{d) Post, Book IT , Chap. 3 ; Fairlie 
Y. Denton^ 8 B. ft C. 400; SfewaH 
Y. Fry^ 7 Taunt. 839; IHckineon 
Y. Jtforrow, 14 M. &W. 713; Forth 
Y. Stanton^ 1 Wms. Saund. 210, n. (a); 
Chamhere y. /(met, 5 Bxch. 229 ; and 
the cases <nted in Blroom's Prac., vol. 1, 
p. 353. 

(e) Per Lord Denman, C. J., 1 Ad. 
ft B. 207, 208 ; Kirby y« 5 

B« ft Ad. 1069 ; Gibeon t. Lupion^ 9 
Bing. 297. 

(/) Baden t. Tkehmaar^ 1 Ad. ft 
E. 691; Arnold y. BaMrigge, 9 
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provision or stipulation by the parties themselves, be taken 
to be a joint, and neither a joint and several, nor a several 
contract, and all parties liable must be joined in suing 
upon it (9). 

Again, if a contract in writing be joint and several, the plain- 
tiff may sue all the contracting parties jointly, or any one 
individually (A). 

On a specially the party to be sued is generally pointed out usfuudanu 
in the deed in express terms, and the choice of such party will 
ordinanly present no difficulty. To make the heir liable, he 
must be expressly named in the specialty ; and when a person ‘ 
by bond or covenant (whether real or iKirsonal), or, indeed, by when heir 

ftitd doviBtfo 

any specialty, binds himself and hk heirs, the heir and devisee 
are each liable for the default of the ancestor or testator to the 
extent of the assets, freehold and copyhold, taken by descent or 
devise, and they may be jointly sued ; and if there bo no heir, 
the devisee may now be sued alone (t). 

The personal representatives however of an obligor or cove- 
nantor aro liable to the extent of assets, whether they be 
named or not ; and when the real and personal ropresontatives 
arc alike liable, tiie plaintiff may elect to sue both, or either 
separately (k). 

The joinder of defendants liable on a contract under seal may Joitidur of 

^ dorcudiintct 

be regulated by applying these two rules: — 1. That, when 
the obligation is joint, all parties chargeable must be made 
co-defenddnts on its breach. 2. That, when it is in terms 
joint and several, the covenantee may elect to sue either one 




Bicoh. 153 ; Maclae t. SuiherUmd^ 3 
B. B. 1 ; Fdl V. 7 Bxch, 

185 ; Forster ▼. Taylor, 8 Camp. 49. 

(g) Bxoom*B Frac.| toI. 1, pp. 854-5. 
Robinson V. Rudkins, 26 L. J., Bx., 56. 

(h) Lee T. Nixon, 1 Ad. A B. 201. 

(i) 11 Qeo. 4 A 1 Will. 4, c. 47 ; 

11 A 12 ^ict. 0. 87 ; y. 

8heldrQke,9FL. k W. 256 ; Bo^ y. 


Fox, 2 Wms. Sannd. 136, 137 b ; Co, 
Litt. 209 a. ; FwrUy y. BriainJt, 3 Ad. 
k B. 847 ; Braithwaite y. Skinner, 6 
M. k W. 818. 

(it) Davies y. Churefman, 3 Ley. 
189 ; Davy y. Pepys, Flowd. 439 b ; 
and see Wms. Bxon., 5th ed., Fart V. 
Book n. Chap. 1. 
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or all of the coyenantori^ notwithstanding thdr legal intCTest 
in the subject-matter of the covenant be joint (/). 

The leading propositions as to the respective liability of prin- 
cipal and agent on a contract entered into by the latter, as well 
as the liabilities consequent on the relationship and association 
of persons as co-partneie, will be found treated of at a later 
page of this volume (m), and need not consequently be here 
stated. 

With respect to those larger associations whidi exist at 
common law only, though differing from ordinary partnerships 
' in some respects, they resemble them, at least so far as the liabi- 
lity of their component members is concerned. If a partnership 
of this kind really has been formed, and set in operation, any one 
proved either to be a member of it, or to have hold himself out 
as a partner in the concern, would be liable in an action brought 
against him on contracts duly entered into on the part of the 
association by the secretary or other authorised officer of the 
association («), who is held for such purpose to be the agent of 
each member of the association. So, in a club or society 
where any member or committee of members, or appointed 
officer, is really the agent authorised to pledge the credit of all 
the members of the club, they may be made liable as co- 
defendants when their credit has been so pledged (o). 

A large number of partnerships has been brought within 
the provisions of the Joint Stock Companies Begistration Act, 

Partnership, toI. i., p. 41. 

(o) To(M V. £nily^ 8 M. & W. 605 ; 
see Burlsfv. Smith, 7 Bing. 705 ; BraUh- 
waite y. Skqfield, 9 B. & C. 401 ; 
GUnester y. Htmter, 5 Car. & P. 62 ; 
Lindley on Partnership^ yol. i., p. 
55 ; Bell y. Brands, 9 Gar. ft P. 66; 
Flcmyng y. 2 M. ft W. 172 ; 

Tyrrdl y. WaoUty, 2 Soott^ N. R. 171 ; 
Earl of MowtOcashd y. Barher, 14 
C. B. 58 ; CoekvrdU y. AneomipU, 2 
C. B., N. S. 440, 453. 


(Q CaMl y. • Vaughan, 1 Wms. 
Baund. 291 b, n. (4) ; Eedeston y. 
Olipsham, 1 Wms, Saund. 154 a ; and 
see King y* Hoars, 18 M. ft W. 494. 
(in) Book II. Chap. 5. 

(n) Wood y. The Duke ofArgyU, 7 
Soott^ N. R. 885; and see Steigen- 
Imgor y. Oorr^ 8 8oott| N, R. 466; 
EidedU v. BsnneU, 4 C. B. 686 ; Fox 
y. Clifion, 6 Bing. 776 ; PUthford v* 
Daxis, 5 M. ft W. 2 ; Beech y. Eyre, 
6 Seott, N. R. 735 ; DiMnson y. 
Fo/jpy, 10 B. & C. 128. londley on 
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1844 {p). But this statute (except so far as it affects insurance 
companies and those which have been registered under its pro- 
yisions,) has been repealed by the Joint Stock Companies Acts, 
1856-8 (?). Companies formed under the statute of 1844, 
as well as those constituted under the last-named acts, arrive 
at incorporation by virtue of registration. The Act of 1844 
however (differing in this respect from the Acts of 1856-8) 
provided that provisional registration should bo effected os 
a necessary preliminary to that complete registration under 
which the company should bo finally established. Hence 
questions frequently arose as to what contract might bo entered 
into on behalf of the proposed company, when it was only^ pro- 
visionally registered. In the cases below collected (r) will bo 
found resolved many questions raised upon the respective liabil- 
ities of shareholders, directors, managing committee men, and 
all concerned with projected companies. The general deduction 
to bo made from these cases, is that, when one is engaged merely 
to act with others for the purpose of establishing a particular 
scheme, neither is a co-partnership to be assumed necessarily to 
arise thereon, nor a quasi co-partnership, such as shall of itself 
render any one of the individuals so associated together agent 
for any other, or for all the others, for the purposes of attaining 
the common object. It is not merely by agreeing to act with 
others that a man is rendered liable on contracts made by those 
associated with him; but, if by his consent, conduct, or ratifi- 
cation he authorise any one to act for him, and work is done, 
and credit given on the faith of his responsibility, ho '^rill 


(p) 7 & 8 Viet. 0. 110. 

(s) Ant^ p. 127. 

(r) Taylor r. CroKlamd Oat and 
Coht Co., 10 Ezeh., 298 ; PrOUm r. 
The Idearpoail, Maniciheater, tmi New~ 
eatlle-vpon-Tyne S. CL, 17 Bear. 114; 
Bull T. Chapman, 8 Exch. 444 ; Bey- 
nell T. Lewis, Wyld t. Hopikina, 15 
M. 4c W. 817. Sea also Lcmdman r. 
EniwieUe, 7 E»di. 681 ; Wilson v. 


Viscount Carson, 16 H. k W. 682 ; 
Smith T. Hull Class Co., 8 C. B., 668 ; 
Bailey t. Maeasday, 18 Q. B. 816 ; 
Newton t. Bdeher, 12 Q. B. 921 ; 
HoXket V. Merehamt Tradicrs die. in- 
surance Co., 13 Q. B. 960 ; Barnett v. 
Lamhert, 16 M. & W. 493 ; WiUkms 
T. PigoU, 2 Exch. 201 ; Lindloy on 
Fartneraliip; toI. !., p. 127. 
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then become liable in respect of contracts wbidi have been 
thus entered into (s). 

So soon as a company has recmved registration under one 
or other of the statutes already mentioned, it may enter into 
contracts and perform acts necessary for carrying into effect the 
purposes of the company, and it* may then bo& sue and be 
sued by its registered name (t). 

A chartered company, under 1 Yict. c. 73, must be sued 
according to the provisions contained in its diarter— by the 


public ofSicer, if there ho one. 

(s) Tl^ere is a cluaa of actions arising 
out of assooiations of the sort of which 

1 am now speaking, where consider- 
able difficulty has been felt in fixing 
on the proper defendants. I refer to 
that class where an allottee of shares in 
a company not yet launched sues the 
managing committee for the recoTery of 
his deposit, on the fidlure of considera- 
tion, or on the ground of fraudulent 
misrepresentation. 

The following cases, WaUtah y. Spot- 
iitiwoodtf 16 M. & W. 501 ; Noekdoy, 
Qroabpf 8 B. & C. S14 ; Oarwood v. 
JSde, 1 Exoh. 264 ; Ward y. Zord Lon- 
desborouffhp 12 0. B. 252 ; Cltmsnti y. 
2bcM, 1 Exoh. 268 ; /ones y. Harrison^ 

2 Ex<ffi. 52 ; Wontner y. Shairp^ 4 0. 
B. 404; W€dt8 y. SaJUr^ 10 0. B. 
477) are some of the more important 
repdited, and in result they seem to 
amount to this, that if the contract 
between the allottee and the eommittee 
appears to haye been, that the money 
should be adyanoed by theaLlottee upon 
the stipulation that it is to be expended 
in preliminary expenses, then the de- 
posit osnnot be xeooyored if it has been 
ao expended) although the scheme ffiil. 
Vheii) howeyeT) the aetion will Ue^ — 
either in the absence of such stipulation, 
or on similar grounds to those stated 


If there should be no public 

in Walstdb v. SpoUitwoode^ — then, in 
seeking a defendant among the com- 
mittee of management, the plaintiff 
should choose one who has taken an 
actiye part in the concern, and by whom 
it may be sufficiently shown that the 
deposit was in fact had and roceiyed to 
the use of the plaintiff. Moore y. Gar- 
wood (in Error), 4 Exch. 681 ; Bum- 
aide y. Dayrell^ 6 Bail. Cas. 67 ; 
Brouet y. Taylor^ 16 C. B. 671. 

(t) See Woolf y. 27te CUy Steamboat 
Co., 7 C. B. 103 ; 7 & 8 Viet. o. 110, 
SB. 25, 27, 61 ; Maclae y. Suther- 
landf 3 E. & B. 1. Those companies, 
however, which require also the au- 
thority of Parliament to enable them 
to carry into execution their projects — 
such as railway, dock, and similar, 
public works, — can enter into contracts 
only conditionally upon their obtaining 
their Acts of Incorporation. 

The difference between oontraots en- 
tered into by a partner of an ordinary 
oopartnership, and those made on behalf 
of a joint stock company, is weU ex- 
hibited by B., giving judgment in 

mdley y. PtymotUh^ Bevon^ Oo.| 
2 Exoh. 711 ; and see Kmgobridge 
MiU Co, y. Plymouth Baking Cb., 2 
Bxdi. 718. 
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ofiBcer, then any member may be sued, and a plea in abate- 
ment is not adinissible*(t«) ; whilst companies wbioh are incor- 
porated by special ^ct may have clauses inserted therein 
affecting and reg^ating their liability, Hieir mode of entering 
into contracts, and the remedies against them, and these must 
be considered eitiier alone or in conjunction with the general ' 
clauses of the Companies Glauses Consolidation Act (or). 

It should also be here noticed, that tbu prosecution of a 
suit against a joint stock, company by means of winding it 
up, is regulated by various statutes ; and by reference to the 
dass to which the company belongs, and ^e date of its 
establishment will be determined the particular statute 
applicable (y). 

An action against a banking company, established under 
7 Geo. 4, c. 46, must, by tho 9th section of that Act, bo 
brought against one (or more) of tho public officers to^ bo 
nominated as tho nominal defendant for and on behalf of 
thp copartnership (s) ; and sect. 12 enacts, that when judg- 
ment shaU. be recovered against tho public officer it shall 
have tho '‘like effect and operation upon and against tho 
property of such copartnership, and upon and against the 
property of every such memb^ thereof” (a), as if such judg- 
ment had been recovered agmnst such copartnership ; and that 
the bankruptcy or insolvency of any such public officer shall 
not be construed to be the bankruptcy or insolvency of the 


(«) Lindley on Partnership, p. 415. 
(xr) 8 & 9 Viet. c. 16, intituled ** An 
Act for consolidating in one Act certain 
proTisions usually inserted in Acts with 
respect to the constitution of companies 
incorporated for carrying on under- 
takings of a public nature.** See 
£eeck T. 6 Scotty N. B. 827 ; 

Bradley r. Syre^ 11 M. A W. 452 ; 
Brad^y.Warbwg, 11 IL AW. 462; 
PhMyim r.Barl of EgrenMM^ 6 Q.B. 
587. 


(y) The student may readily obtain 
some knowledge of the statutes relating 
to joint stock companies^ by examining 
the tabular and ebronolcgicallist which 
Mr. Lindley has given in the appendix 
to his treatise on Partnership. 

(z) StetMrd v. Qreavez^ 10 M. AW. 
711 ; Steward v. Dwn/a^ 12 H. A 
655 ; Nudham t. Law, 11 M. A W. 
400 ; Dodgem t. SooU, 2 Bxob. 467. 

(a) Walker ▼. Qood/^re, 7 B. A B. 
960. 
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oopartnei^p ; and that the liability of the partnership and of 
its members shall not bo affected therel^. 

A banking company whether formed under 7 Geo. 4, o. 46, 
or under 7 & 8 Viet. c. 113, must bo sued in the name of its 
public officer (i). The Joint Stock Banking Companies Act, 
1857 (c), extends the provisions ‘of the Joint Stock Com- 
panies Act, 1856 (d), to banking companies. 

A corporation m^t bo sued in its corporate name (e), and 
the individual members of the corporation are protected as to 
their property, the remedy being against that of the corpora- 
tion only (/). 

When a husband has been rendered liable to be sued on a 
contract made by his wife during coverture (ff), inasmuch as 
we have seen she could only have entered into it as his agent, 
the husband must be sued alone ; but for breaches of contracts 
made by the wife before her marriage, or for debts incurred by 
her before her marriage, both husband and wife must bo jointly 
sued (A). And when the cause of action has accrued agaipst 
the feme in autre droit, she must bo sued jointly with her 
husband {(). 

There are certain oases where either the wife may be sued 
jointly with the husband or he*may be sued alone ; such are 


(b) 7 & 8 Viot. 0. 113 repealed the 
Act of €ko. lY. BO far as concerns com- 
patiies formed after Hay, 1844; and 
was itself repealed by 20 & 21 Viet. 
0. 49, so far as regards companies regis- 
tered under the last-named stat. See 
Fell V. Burchetty 7 B. & B. 637 ; Ben- 
dtrson Royal BrUUh Bank, Id. 356. 

(c) 20 A 21 Yict. e. 49. 

(d) 19 k 20 Viet. 0. 47. 

(e) T. South EcutemR. 

1 B. B. A B. 116. 

(/) At a later piige I have dls- 
oussed questions arising in to 

the mode in which a corporation may 
oontraeti and the reader will there 


find cited cases which illustrate both 
the general rule^ that a corporation 
can contract under seal only, — and the 
exceptions to that rule. 

{g) Reid v. Ttakle, 13 C. B. 627. 

(A) Bac. Abr. ‘‘Bar. &Feme” (L.); 
Yin. Abr. “Bar. & Feme” (X.) pi. 
1 5 ; MixBdneon ▼. Heweon, 7 T. B. 
848 ; Robinson y. ffardy^ 1 Keb. 281 ; 
Norwood y. Stevenson, Anders. 227 ; 
Tracey v, M*ArUon, 7 Bowl. 532 ; 
Evans y. Morgan, 2 0. ds J. 453 ; see 
Dick y. ToUhattsen, 4 H. & N. 695 . 

(i) Momson v. Bourn, Cro, Car. 
518 ; Kings y. Billon, Id. 603 ; Com. 
Dig. “Administration” (D.) 
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actions for rent, due after the marriage but accruing under a 
lease made to the wife before it (A;), or under a lease which the 
wife has as executrix or administratrix. So, if covenants are 
made in a lease to husband and wife jointly, they may be 
joined as defendants in an action on the covenants (/). 

The general rule with regard to malting executors and Exocutom 

adinl- 

administrators (m) defendants, is that the personal representa* nutmton. 
tives of the deceased, though not expressly named (n), arc 
Hable, to the extent of the assets, on all his covenants and 
contracts broken in his lifetime, and on such as are broken 
after his death, provided that his skill or taste were not 
required for their performance (o), and that they were not to 
be performed by him in person or limited expressly to his 
lifetime (p). 

Thus, in Hamhly v- Trott {q). Lord Mansfield lays it down, 
that, when the cause of action is money due, or a contract to 
be performed, gain or acquisition of the testator by the work 
and labour or property of anotiier, or a promise of the testa* 
tor, express or implied, — ^where these are the causes of action, 
the action survives against the executor.” 

In general, all the executors named in the will — ^unless when 
any one of them has formally renoimced, or has not a dmin , 
istered — should be joined as co-defendants. 

As we have seen, in speaking of plaintifEs, that the effect of 
bankruptcy is to divest the bankrupt of aU property in which 
he is Ibeneficially interested (r) for distribution amongst his 

(i) Com. Dig. “ Bar. A Feme.” (T.) (p) Hyde r. Dean and Cawme of 

(l) Bac. Abr. ^‘Bar. AFeme” (L.) ; Windtor, Cro. Bliz. 652; and see 
and see also LaJee r, SmUhf 1 N. B. Broom’s Prae. Vol. I.p. 488. 

174 : and post, BooklL, Chap. 5, s. 2. (g) 1 Cowp. 876. See also Exparte 

(m) Post, BooklL Chap. 5, s.2, and Tinddl, 8 Bing. 404 ; Powell t. 6ra- 

S Wms. BicorB., Srd ed.. Part 11., Aam, 7 Taunt. 680. See, too,^ & 4 
Book II., Chap. 1. WilL 4, c. 42, a. 14 ; 4 A 6 W. A M. 

(n) WUliamt y. BurreU, 1 0. B. a 24, s. 12 ; Prior y. Hembrow, 8 M. 

402. A W. 880, 800. 

(o) iSihoni y. KMcman, 1 H. A W. (r) Poet^ Book IL, Chap. 6, s. 1. 

428. 
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oreditois, so it equally operates to protect the bankrupt from 
liability in respect of contracts prior to tho bankruptcy and 
certificate ( s } : and if he is sued in respect of them after he 
has obtained his certificate, he can plead it in bar (t). It is 
indeed expedient for a plaintiff who sues for a debt proyeable 
against the estate of the defendant, to discontinue the action in 
the event of his bankrupt(^, and go in and prove his debt 
under the bankruptcy : but whilst a bankrupt is uucertificated, 
he is liable to be sued for all debts and demands which are not 
proved under his bankruptcy (u), whether they be susceptible 
of proof or not, provided that a complete cause of action has 
accrued against him. 

The assignees of a bankrupt are not liable on any contract 
made by him, unless they choose to adopt it (j") ; and it is 
within their discretion to elect whether they will accept or 
dedino a lease held by the bankrupt ; though if they accept it, 
they accept also the liability upon the covenants contained 
in it (y). 

The statutes relating to insolvency have given rise to no 
small difficulty in their construction. In Francis v. Dodsmrth (z) 
tho operation of tho 1 & 2 Viet. c. 110, was discussed, and tho 
Court there said, ** It is to bo observed, that before the debtor 
is entitled to his discharge, he is required to give a judgment 
to the assignee of tho Court; so that a judgment is, in effect, 


(<) As to goods in the order and dis* 
position of a bankrupt, see Hetlop v. 
JBaher, 6 Exoh. 740 ; and as to the title 
of the assignees to goods in the reputed 
ovnership eS the butkrupt, see Fawcett 
V. Feanu, 6 Q. B. SO. 

(<) 12 A 18 Viet. o. 100, s. 205; 
but a^Weuow r. Alleard, 7 Exoh. 
708, Jr(7. (in Error) 8 Exoh. 260. 

(«) Wa/tw’r.Pilieatit, 4 0. B. 229. 

(«) As to their liaUlitgr «n eaUs for 
ndlinw slwnt TAe Sooth Slt^ford- 
shkrs & O. T. jBwnside, 0 Exdi. 128. 


(y) See 7 & 8 Viet. e. 70, which relates 
to debtors unable to meet their engage- 
ments with creditors, and who are not 
traders within the meaning of the 
Bankrupt Acts. By sect. 6 of tills 
Act, the trustees of the estate of a 
debtor petitimiing under this Act may 
sue and be sued as if they were such 
astiguees in bankruptcy; o»£laeifford 
T. HM, 16 Q. B. 116. 

(s) 4 a B. 218-9. See also Thomp- 
son T. WkaUept 10 Q. B. 188 ; Phil- 
Upt T. SktniiU, 0 Q. B. 94A 
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obtained for the benefit of every creditor for his debt. ^ . . 

It will bo observed, further, that both the insolvent’s person 
and his future effects are protected against actions and judg- 
ments in respect of the scheduled debts, whether such ju^- 
ments are obtained before or after the discharge, and also 
against both actions and judgments founded upon now contracts 
relating to the scheduled debts ; and the insolvent is entitled 
to plead his discharge in a general form in bar of any such 
action. It appears, therefore, that although the debt is not in 
terms extinguished, or the insolvent discharged thorefirom, yet 
laborious care has been taken to exclude and bar aU means by 
which the debtor, who has given up the whole of his property, 
could, in respect of his former debts, be in any way coerced by 
the creditors individually, or his future effects in any way made 
liable to the payment of the scheduled debts.” ... By 
the 91st section of the above-mentioned statute, the order or 
adjudication of discharge is made a good defence to any action 
for a debt inserted in the insolvent’s schedule ; and it is now 
settled law, that the effect of the final order for protection 
under the stats. 6 & 6 Viet. c. 116, and 7 & 8 Viet. c. 96, not 
only is a protection to the person of the insolvent, but is 
pleadable as an absolute bar to an action for any debt included 
in the schedule. 

By the 5 & 6 Viet. c. 116, on the passing of the final order 
all the estate present and future of the insolvent vests in the 
assignees as under a fiat ; but the assignees (by s. 9) must file 
a claim in order to take after-acquired effects. Thus the 
result is, that the assignees take all present property abso- 
lutely, and have a right to obtain all that is subsequently 
acquired by the insolvent (a). Hence, whatever may be the 
right of any creditor to make an insolvent a defendant in an 

(o) PUUeL^. tain liabilitiei of the trade and official 

Twm/er t. 2 Bxdi. 508 ; aeeigneea reepeetiTely, nee Bamber t. 

Noth T. jBroiefH 8 0. B. 584 ; Kemci HaU, 10 C. B. 797, 798, 

T. CaiMn, 2 B. Ic B. 790. As to eer- 
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action, the latter is by law provided with adequate grounds of 
defence to it, whore justice requires that he should be so (b). 

In other parts of this volume it has been attempted to 
define what are ** legal ** rights, and what is the nature of a 
** tort,” which when committed renders him who is injured 
by it capable of suing, and him who commits it liable to 
be sued, in an action ex delicto; and in order to prevent 
repetition, reference must occasionally be made to portions of 
the work below indicated (c). 

The most general rule, amounting almost to a self-evident 
proposition, for selecting the plaintiff in an action ex delicto, is 
this — that ho must sue whose legal right or property has been 
affected by the tortious act of another (</). 

The proper plaintiff in trespass qu. cl. fr., according to the 
rule above laid down, is he who is in possession at the time of 
the trespass — and, as against any one who cannot show a better 
title, mere possession will suffice to support the action («). But 
neither a lessor who is out of possession, nor a mortgagee 


(ft) ▼, Routhy 14 C. B. 327 ; 
Ilookpayton r. Busielly 9 Exch. 279 ; 
Wilkin V. Mawniiigy 9 Exch. 575 ; 
Brown v. Thompsony 17 G. B. 245. 

As to the liability of an insolyent 
debtor on his lease under 7 & 8 Viet. c. 
96 i and the right of electing to accept 
it or not on the part of the assigneesi 
see sect. 12. 

As to the effect of a final order on a 
judgment in an action of torty mgned 
after the final order, see Beavan t. 
Wtilkery 12 G. B. 480. 

(c) Post, Book III.| Ghaps. 2, 3. 

(d) See per Lord Kenyony G. J., 
Dawn Y. Ptdoy 8 T. B. 332. Although 
it follows from this rule that there can be 
no assignment of his right to sue by the 
party who has been iigored^ yet it 
shotdd be obsenred, that the assignee of 
property must sue for a tort committed 
thereto subsequently to the assignment^ 


as in detinue for title deeds, though de« 
livered by the assignor to a third party 
preyiously to the assignment of the 
estate; for when the action was com- 
menced, the property was in the as- 
signee^ Philipa y, Robinaony 4 Bing. 
106 ; and the same rule holds in troyer 
for goods, Pattiaon y. Rohmaoriy 5 M. 
& S. 105 ; Sr in case for the infringe- 
ment of a copyright, Davidson y. 
Bohuy 6 G. B. 456. 

As to the right of an assignee of part 
of a patent to sue alone for an in- 
fringement thereof see Dw/micliff y. 
MaXUty 7 G. B. N. S. 209. 

(c) See Com. Dig, “ Trespass ; ” 
Jones y. Chapmany 2 Exch. 803 ; 
Ryan y. OlarJeey 14 Q. B. 65 ; Ran- 
doll y. Slevensy 2'^. k B. 641 ; Cox 
y. Olu€y 5 G. B. 583 ; Holmes y, WU^ 
Sony 10 Ad. k E. 508 ; Every y. Smiihy 
26 L. J. Ex. 844. 
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who has not entered into possession, can he plaintiff in an 
action of trespass fof a • tortious entry on tho land leased 
or mortgaged (/). 

So in an action of trespass de boni$ a^rtatis, the proper 
plaintiff is he who had either actual or constructive possession 
of the chattels taken and carried away (g). An auctioneer 
may sue in trespass for the wrongful taking away of goods 
confided to him for sale (A). Where goods and chattels are 
consigned to him, he has, moreover, a special property in them 
— ^not only when they are in his own sale-rooms, hut oven 
when in the house of another, if there for the purpose of sale — 
and ho may therefore maintain trespass or trover for them, 
though not for fixtures («), nor for damage d(^o to the realty, 
nor for the removal of growing crops which ho has been 
directed to sell. 

The nature of the action on the case, elsewhere described (A), 
indicates sufficiently tho proper party to suo in this form of 
action . 

As possession is tho fact which determines who should 
bo tho plaintiff in an action of trespass, so tho right of pro- 
perty, absolute or special (/), coupled with tho right of pos- 
session, resolves the same question in trover (m). And, indeed, 
mere possession, as against a wrongdoer, gives tho right to 


(/) See as to the doctrine of relation 
in trespass, Barnett v. Earl of Quild- 
ford^ 11 Exch. 19. 

{g) Smith y. MilUe^ 1 T. B. 480 ; 
Young v. Uicliemf 6 Q. B? 606 ; T/iw- 
rell y. EUU^ 2 C. B. 295 Wodeon y. 
MoLcquire^ 5 C. B. 836 ; White y. 
Morris^ 11 C. B. 1016 ; Brown y. 
Notley^ 3 Exch. 219. 

{h) WUUama y. MilUngtfyn^ 1 H. 
Bl, 81, 84 ; Robinewi Rutter^ 4 E. & 
B. 954. «• 

(t) Davie y. Damke^ 3 Exch. 435. 
As to who should sue for timljer se- 
yered, see Wwrd y. An/d/rem^ 2 Chit. 


636 I (Biarmm y. Patchy 5 B. & C. 
897 ; 1 Wms. Saund. 322 d, n. (5) ; 
B^lh y. Boch^ cited 2 Selw. N. P., 
12th ed., p. 1297. 

Qe) Ante, pp. 39, 120. 

{1) 2 Wms. Saund. 47 b, d, e, f ; per 
Lord Lovghhorough^ C. J., 1 H. Bl. 
85. 

(w) Watson y. Macqitiref 5 C. B. 
836 ; Owen y. Knight^ 4 Bing. N. C. 
54 ; Maeon y. Famdlt 12 M. A W. 
683 ; FranMin y. NeeUe^ 13 If. & W. 
481 ; Fenn y. BUUeeton^ 7 Exch. 
152; Northam y. Bowden^ 11 Exeb. 
70. 


—do bonis 
asportatls 


Case. 


Trover. 
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maintain troT^. Hence, rather bailor or bailee of a chattel 
bailed during pleasure may maintain ttoyer for its wrongful 
conversion (»). And again, a general or special property, con- 
joined with the immediate right to possession as against 
another who is in possession, will sufBco to support an action 
of detinuo (o). 

With respect to the joinder of parties as plaintiff, it may 
bo laid down ; 1. That, where the legal interest affected by 
a tortious act is joint, they whoso joint interest is affected 
thereby must join in suing for compensation in respect of 
the injury so occasioned. 2. That where several persons 
who are severally interested sustain a joint damage, they 
may sue either ^parately or jointly — ^in respect of it (p). 
3. That whoro the interest and damage are several, there must 
bo separate actions brought by the persons injured in respect 
of their several injuries (^). 

Iho husband must sue for all injuries to his own pro- 
perty— whether derived from his wife or not, — whenever 
such property has been reduced into his own possession. For 
property of the wife not so reduced, the wife may be joined 
as co-plaintiff: the true test whether she may be joined or 
not in any case beiug, whether the right of action would 
survive to her (r). In an action for a tort to the person of 
the wife, compensation may be sought either for the direct 


(n) S/nitA v. Simp, 12 M. k W. 
585, 589 ; Armory y, Ddamirie^ 1 
Smith, L, C., 4th ed., 256 ; SvMon 
T, Buek^ 2 Taunt. 802; Mmden y. 
WUliamSf 4 Exch. 839 ; per Lord 
EUenborougkf C, J., in Martini y. 
Cclea, 1 M. & S. 147. 

(o) Steadman y, HockUy^ 15 M. & 
W. 553 ; Fooler y. CVahh, 12 0. B. 
186 1 Orovfidd y. Such^ 8 Bxoh. 825 ; 
and aee ante^ p, 116, where detinue 
has been oonaidered ae an aetion ex 
oontiaetii* 


(jp) Coryton y. Lithehye^ 2 Wms.. 
Sannd. 115, 116, n. (2) ; WeUer y. 
Baker^ 2 423. 

{q) Co. Litt. 145. b. ; 2 Wms. Saund. 
117 a ; Le Fanu y. Maleohneon^ 1 H. 
L. Ca. 637 ; Bobinam y. Marehant, 

7 Q. B. 919 ; WUliama y. Beamiont, 
10 Bing. 270 ; Forster y. Zatsmn, S 
Bing. 452 ; 1 Broom^sPrac. yol. i. 551. 
See 0. L. Free. Actigjl860, ss. 19, 20. 

(r) Ayling y. WhuAer^ 6 Ad. & B. 
259. 
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injury to the wife in respect of which a tight of action would 
survive to her— and in this case the husband and wife must 
joi^ — or for the consequential and special damage to the 
husband, in whidi case the husband must sue alone («). 

In r^ard to the joinder of daizus by husband and wife, the 
C. L. Froo. Act, 1852, s. 40, has effected a useful change 
in the law (t). It enacts, that ** in any addon brought 
by a man and his wife for an injury done to ihe wife, in 
respect of which she is necessarily joined as co-plaintiff, it 
shall bo lawful for the husband to add thereto claims in his 
own right, and separate actions brought in respect of such 
claims may be consolidated, if the pourt or a judge shall think 
lit : Provided that in the case of tho death of either plaintiff 
such suit, so far only as relates to the causes of action, if any, 
which do not survive, shall abate.” 

If the wife survive her husband she may in general sue for 
injuries done to her person or property either before or during 
coverture (?/). Tho husband may elect to join his wife with 
him in certain cases, as in trespass to land hold in her right, or 
for obstructing a right of way to land leased to the wife dum 
sola, or generally when the wife is tho meritorious cause of 
action (j*), or had a vested interest directly affected by tho 
tortious act (y). But both the husband and wife must sue 
jointly for torts to the personal property of tho wife which had 
both their inception and consummation before marriage (s). 
And so where the wife has been slandered by words actionable 
in themselves, the wife must be joined : but when tho action 


(«) Sauitte r. Saemy, 4 B. A Ad. 
628 ; Dmgote ▼. Qardmer, 4 M. A 
W. 7 ; Quy v. Jac. 601 ; 

Ncnit T. Seed, 8 Bzdi. 788 ; Lang- 
mdd ▼. SclUday, 6 Exeh. 761. Wltli 
regard to tiie effecA>f judicial aepara- 
tlon on tiio right of vife to ahe^ see 20 
A 21 Yict o. 86, s. 26. 

(t) See^ also, 0. L. Free. Act, 1860, 


SB. 19, 20. 

(tt) See Waller ▼. Drakeferd, 1 B. 
A B. 749. 

(a;) Newton ▼. Boodle^ 0 Q. B. 984. 
(V) WdUr T. Boju/r, 2 Wils. 414; 
and see Hvggine t. Dv/rham, 2 Str. 
726. 

(s) MUner t. MUnee, 8 T. B. 627. 
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lim only by Tirtue of special damage to the husband, the unfe 
cannot join, unless where the recent statutory provision above 
died applies (a). Farther, where the wife has a rigb4 of 
action in autre droit^ she must bo joined as co«plamtiff (b). 

The right of personal representatives to sue in tort is given 
“*••*****• and regulated by the statute law (c). By the 4 Edw. 3, c. 7, 
redting, that ** in times past executors have not had actions 
for a trespass done to their testators, as of the goods and 
chattels of tho same testators carried away in their life-time,*' 
it is enacted, ** that the executors in such cases shall have an 
action against tho trespassers,** in like manner as they whose 
executors they are should have had if they were living. An 
administrator is within tho equity of this statute, and by 
25 Edw. 3, st. 5, c. 5, the like remedy is extended to tho exe- 
cutors of executors. 

Again, the 3 & 4 Will. 4, o. 42, provides, upon certain 
conditions, a remedy by tho executors or administrators for 
injuries done to the real estate of any deceased person com- 
mitted in his lifetime (d). But tho most important modifi- 
cation of the maxim actio perhonalie moritur cum person A {<*) 
has been effected by tho 9 & 10 Yict. c. 93, which was 
onocted with a view of compensating tho families of persons 
killed by occidout, and which the reader will find commented 
on hereafter (/). 

The effect of bankruptcy and insolvency upon the right to 
Tonvjr. sue in actions cx delicti) is, that whilst tho assignees of the 
bankrupt or insolvent must bo plaintiff in respect of injuries 

• 

(a) Qrcvti Hart^ cited 4 B. & Ad. Barnett v. Earl of Quildford^ 11 
520-1. Bzch. 19» and eases cited post» C^p. 

(5) Serree y. Bodd, 2 N. B. 407. 5, a. 2. 

(e) 1 Wms. Saund. 216 a ; LeMaeon {d) Sect. 2. 

▼. Diaeon^ Sir W« Jones» 174; Ray- (e) RayfMnd ▼. Fiieht 2 Gr. M. A 

mend t. FUch^ 2* Or. M. ft K. 588 ; B. 597 ; RickeUa y. Weaver^ 12 BL ft 
'"Pdlyrave y. Windham, 1 Sir. 212 ; W. 723 ; and Leg. Max., 8rd ed., p. 
JBemhury y. JEtewaon, 3 Bxdu 558 ; 818. 

Mofffon y. Thmaa, 8 Bxch. 802 ; (/) Book III, Chap. 2. 

W^wan y. Stwyia, 18 Q. B. 552; 



' AOTION AT LAW. 


oouunitted to liis es^ie, by wbiob the amount of the fund 
bdmigkig to his creditons is lessened (g), yet when tihe injury 
complained of is to his person (A), feelings, or reputation (»), the 
right to sue remains stiU vested in him. ** Actions for injuries 
to personal chattels, whereby they are directly affected, and 
are prevented foom coming to the hands of the assignee, or 
come diminished in value, undoubtedly pass. The action of 
trover for a conversiott before the bankruptcy is a familiar 
instance of this. On the other hand, rights of action for 
injuries to tiiie person or reputation, or the possession of real 
estate, do not pass ” (A). 

The assignee of an insolvent debtor has vested in him all 
the estate and rights of the insolvent from the date of the 
vesting order. Thus he <»A recover in trover, though tfio 
conversion took place whilst the provii^onal assignee still held 
his appointment {1). 

The most general rule for choosing the defpndant in an 
action ex delicto is — that the party committing the tortious 
act (m), or asserting a right or title adverse to the plaintiff’s, 
should be made defendant. A familiar instance illustrating 
this rule is, that when the owner of land erects on it a 
nuisance and then demises the land for a term, he will bo 
liable for the erection of the nuisance in the first instance, 
though either lessor or lessee would bo liable for its conti- 
nuance — and the demise being held to operate as an affirmance 
of the nuisance (n), every successive occupier will equally bo 
liable for the continuance of it. 


iff) Hancock y. 8 Bing. 858. 

{h) Howard y. CkrowthcTf 8 M. & 
W. 608. 

(<) Btmon y. Flower^ Sir W. Jones, 
215. 

{h) BcekhfiLfa y. Drahs^ 2 H. L. Ca. 
626 ; iSL a 11 H. W. 815. 

An to ohattels acquired after benk- 
mplK^aiid before certificate , see Fovder 
y. JDown^ 1 B. fo P. 44, 48 ; WM y. 


Fox^ 7 T. B. 891, 398 ; Fyson y, 
OkamberCf 9 M# fo W. 460 ; Herbert 
y. Fofyer^ 5 Q. B. 982. 

(Q Torhe y. Brown^ 10 M. & W. 78. 

{m) Pos^ Book HI., Chape* 1 — 4. 

Aa to an action of tort lying againet 
a Corporation aggregate^ see Oreen, ^ 
y. London Oenered Omnibue C7o., 7 
C. B., N. S. 290. 

(n) BouweU y. iVfor, 2 Salk. 460 ; 

L 2 
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Jolndor of 
dafendanti 
In turt 


Joindor of 
hiubatidand 
wife as ds- 
feudanta. 


Baeoutors 
and admi- 
nistrators. 


With respect also to the joinder of defendants in an action 
ex delicto, it may be laid down that all who are concerned in 
committing the tort complained of, are liable to be jointly 
sued in respect of it (o). 

In regard to the joinder of husband and wife in actions 
ex delicto, it will suffice to state that they must be joined in 
any action of this class when founded on a tort committed 
by the wife whilst solo — as in trover whore both the finding 
and conversion were before marriage, — or on a tort com> 
mitted by the wife during coverture (p ) — as an assault or 
dander by her (q). In respect of a joint battery by husband 
and wife they may be both sued in one action (r). In some 
other cases, where the relationship of coverture exists, the 
hftsband alone is the party projJbr to bo sued in an action 
of tort. 

The 3 & 4 Will. 4, c. 42, s. 2, regulates in some important 
particulars (s) actions against executors and administrators. 
It recites that there had been no remedy provided by law for 
certain wrongs done by a person deceased in his lifetime to 


Rich T. Batleredd, 4 C. B. 801 ; 
Runell y. Brianf^ 8 C. B. 836 ; Holmes 
T. WUeonf 10 Ad. & B. 503 ; BrcTut 
Y. Haddon, Oro. Jao. 555 ; Thompson 
y. Gibson^ 7 M. & W. 456 ; post, Book 
III., Chap. 2. 

(o) Per Tindalf C. J., Cranch v. 

1 Bing. N. C. 418 ; Lxuglter 
y. Pdwter^ 5 B. & 0. 558 ; Sedman y. 
Walhevt 1 Exoh. 589 ; OamUlett y. 
King^ 3 0. B., N. S., 59. Ree 2 Wms. 
Sannd. Oth ed. ll?, note (5). Farther, 
M to one partner inyolving hia eopart- 
nm, 80 as to render them liable to be 
sued with him, see PefW e y. Lamont^ 
Qsx^ fe M. 93 ; and with respect to the 
'liability of a corporation for the act of 
its agents soe^^tldy. The Birmingham 
Gas Co.f 1 Ad. A E. 526 ; and Eastern 
(hwUUe R C. y. Broom, 6 Bxch. 314. 


(p) The Liverpool Adelphi Loan 
Assoeiaiion Co. v, Falrhurst, 9 Exclb 
422. 

(9) Com. Dig. Bar. & Feme, Y. For 
slander spoken by husband and wife, 
there must be separate actions, the one 
against the husband and wife, the other 
against the husband only ; see Swithin 
y. Vincent, 2 Wils. 227. 

As to tort committed by wife daring 
judicial separation from her husband, 
see 20 A 21 Viet. 0. 85, s. 26. 

(r) See Ftne y. Saunders, 4 Bing. 
N. C. 96. 

(s) See as to the liability ex delicto 
of personal representatives generally, 
Hamhlg y. TroU, 1 Cowp. 873, 375, 
recognised 7 Ad. k B. 429 ; Per Lord 
Kenyon, C. J., 3 T. B. 549; Com. 
Dig. Administration,” (B. 15). 
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another in respect to his property real or personal — and it then 
proceeds to enact ** that an action of trespass or trespass on the 
case, as the case may be, may be maintained against the execu- 
tors or administrators of any person deceased, for any wrong 
committed by him in his lifetime to another in respect of his 
property real or personal, so as such injury ^all have been 
committed within six calendar months before such person’s 
death (t), and so as such action shall be brought within six 
calendar months after su<di executors or administrators shall 
have taken upon themselves the administration of the estate 
and effects of such person, and the damages to bo recovered 
in such action shall be payable in like order of administration 
as the simple contract debts of such person ” (m). Thus, for 
a tort to the property of another, whether real or personal,* a 
remedy in trespass, trover («), or case may now bo inforcod 
against the personal representatives of the party originally liable. 

But neither the above Act nor the 9 & 10 Viet. o. 93, the 
provisions of which are hereafter considered at some length (y), 
will supply any remedy against the representatives of one 
deceased who. has committed a tort to the person of another, 
whether deafti has or has not thence resulted. 

Lastly, the certificate of a bankrupt is no bar to an action BaaVniirti. 
against him for a tort committed by him prior to his certificate 
(s). His assignees, however, are liable for any torts committed 
by them in their official capacity — though the 12 & 13 Viet. c. 

106 (a), annexes conditions to their being sued with respect to 
any act of theirs done in purauame of the statute (6). 


(() Bielmmd v. NiehoUon, 8 Scott, 
184. 

{«) See PowM t. Rees, 7 Ad. A. B. 
426. 

(«} Ward T. Avdland, 16 M. A W. 
862 ; he Mown r. Dimn, ffir W. 
Jones, 178, 174 ; and autiioiities eited 
snpta, n. (<). 

(y) Post, Book m.. Chap. 2. 

(») Lloyd ▼. PUllt 8 B. A Aid. 408 ; 


WQ/mer ▼. WhM^ 6 Bing. 201 ; see Dot 
d. Daviu v. Thomat, 6 Bxeh. 864. 

ip) Sects. 169 — 284. See OwMa-' ' 
Umy ▼. CHbton, 1 O. A L, 1. 

(6) As to actions against messengers 
in bankrnptcjr, see sects. 106, 107, and 
108 of the statute ; Mvmday ▼. Stubbt , ' 
10 0. B. 482. See Qood/um ▼. Noble, 

8 B. A B. 687. 
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Inlarodtto- 

tovyro- 

markfl. 


2. Proceedings firom Writ, to A^^gearanee. 

The present practice of onr superior Courts of common law, 
dates firom a recent period ; the Co mm on Law Procedure Acts 
of 1852, 1854, and 1860, and the General Boles of Hilary 
Term, 1853, and of Michaelmas Vocation, 1854, containing 
the materials upon which it mainly rests (c) ; although there 
are, besides these, certain statutes unrepealed, which regulate 
special matters of practice. 

The Procedure Act of 1852 (d) was enacted with a view to 
rendering the process, practice, and the mode of pleading in 
the superior Courts of common law “ more simple and speedy.’’ 
The Acts of 1854 (e) and 1860 had the twofold object of 
hirther amending the practice of these Courts and of enlarging 
their jurisdiction. The rules of Hilary Term, 1853 (/) are 
prefaced by an order of the Judges, tliat all tho then existing 
written (g) rules of practice in regard to dvil actions should bo 
annuUod. It will bo found, however, that many of those rules 
have been re-enacted in tho same language ; so that we shall 
derive frequent assistance in our interpretation of the code now 
in force, by reference to earlier decisions of the Courts, and 
tho principles laid down by them in analogous cases. Courts 
of law have always within themselves tho inherent power and 
right to regulate their own practice (4), or, asAlderson, B., has 


(c) From time to time additional 
rules affecting particular points of Prac- 
tice are issued, as in Easter Tei^m, 
1857 (with relation to costs where writ 
of summons on contract has been issued 
for less than 202.); again in Mich. 
Term, 1857 ; and in January, 1858, 
other rules were issued. 

(d) 15 & 16 Viet. c. 76. 

(e) 17 & 18 Viot. c. 125. 


(/) There are two sets of rules of 
Hil. T,, 1863, viz. the Practice and the 
Pleading Rules. 

(ff) Unwritten rules of practice re- 
main in foroe». so &r as they are not 
inconsistent with the rules recently pro- 
mulgated : jBqfg y. Fwhu^ 18 C. B. 
614. 

<^) Per 0. J,, (Scolss y. 

Che€$€, 12 M. & W. 687; MeUi^ y. 
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ol)served (t), every Court ** most necessarily be entrusted with 
control over its own rules of practice ; *' a remark as applicablo 
to inferior as to superior Courts. 


The first step to be taken in an action at law, is that of T&owHtof 
summoning the party against whom the action is to be brought 
into the Court in which it is intended to be carriod on. Now 
this is effected in personal and real actions by that particular 
kind of process which is termed a teni of mmnums {k). The 
forms of this writ (which may bo obtained in blank at any law 
stationer’s) are given in the schedule (A) to the Common Law 
Procedure Act, 1852, and will be found to be adapted to tho 
three following cases : — 1st, where tho defendant resides within 
the jurisdiction of the Court ; 2ndly, where, being a British 
subject, he resides out of tho jurisdiction ; and, 3rdly, where, 
not being a British subject, ho resides out of such jurisdic- 
tion {t). 

It will bo convenient, in the first instance, to consider tlio 
mode of procedure in the more usual case, viz. whore tho 
defendant is resident toitJiin the jurisdiction of the Court. Hero 
the writ (which is addressed to tho defendant {m ) ) commands 
him to cause an appearance to be entered for him in the action 
within eight days after service of the writ upon him, inclusive 
of the day of service, and gives notice that, in default of such 


lUchardam^ 1 Cl. & F. 235 ; Jachson 
y. Oatloway^ 1 C. B., 280; Per Lord 
Wynford^ Ferrier v. Howden, 4 Cl. 
& F. 32. See Fleming y, I>unlopf 7 
Cl. & F. 43. 

(t) Ex parte J^ory,^ 8 Exoh. 199. 

{h) C. L. Proc. Act, 1852, as. 2 — 
25 ; £. y. The SaddleFs Co., 1 B. C. 
Ca. 183. C. L. Proe. Act, 1860, 8. 26. 

(Q As to the writ* of summons — 
against a trader haying privilege of 
Parliament, see 12 &; 13 Yict. c. 106, 
8. 77, — ^under the Succession Duties 
Act (16 k 17 Viet. c. 51), see B. G. 


Mi<di. T., 1853, 9 Exdi. 286, — under 
the Bills of Exchange Act, see Sched. 
A. to 18 & 19 Viet. c. 67. 

(m) If there are more defendants 
than one, all their names should be 
comprised in the writ: 0. L. Proc.» 
Act, 1852, 8. 4 ; see Christie v. 
Fell, 16 M. k W. 669 ; Brown v. 
Fullerton, 18 M. A; W. 556; Qood^ 
child y. Leadham, 1 Exch. 706; 
Caldwell r. Blake, 2 Cr. M. k £. 
249; Peppery. Whalley, 1 Bing. N. 
C. 71. 
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aj^earance being entered, the plaintiff may proceed to judg- 
ment and execution in the action. To the writ is subscribed a 
memorandum as to the period within whidi it must be 
served (»), and upon it are certain indorsements which will 
presently be described. 

Without attempting to enter into an examination of the 
very numerous cases decided under the former practice, with 
reference to irregularities (o) connected with the writ of 
summons, attention may with advantage be directed to the 
following point relating to this subject: A difficulty may 
sometimes be felt as to the mode of describing a defendant, 
where he has successively resided at different places. Under 
Such circumstances, ho ought to be described as of his last 
known or supposed place of residence ; for, as observed by Mr. 
Justice Coleridge, in Downes y. Oarbeit(p), commenting on 
words (g) identical with those used in the 2nd section of the 
C. L. Proc. Act, 1852, “ The Act (r) evidently refers to two 
states of facts,” viz., 1. Where iho defendant’s residence or 
supposed residence is known, and ho is known or supposed to 
bo residing there. 2. Where he has left his place of residence, 
and is known or supposed to be in some other place. The 
description of the defendant’s residence, however, whether actual 
or supposed, ought to bo correctly stated in the writ («) ; and 
there is a manifest difference to be noted between the correct 
description of a supposed residence and the incorrect description 
of an actual residence, for the latter might be ground for 
requiring an amendment of the writ, whereas the former would 


. (») Ab to date of vrit, see eeot. 6 ; 
Olm-i y. Smith, 2 H. A N. 768. 

(o) See Jtou r. Qamddl, 7 0. B. 
766 ; Kirh ▼. JMbg, 6 M. A W. 636, 
and oaaes cited there and in n. (m) 
mpra ; CmivtU y, Earl of Stirling, 
8 Bing. 174. See caaee ante, n. (m). 
{p} 2 D. A L. 944. 

(2) “Ba every eneb vrit and copy 


thereof^ the place and oonnty of the 
rendenoe or euppoeed remdoioe of the 
party defendant, or vrherein the de- 
fendant Bhall be or shall be sapposed 
to he.” 

(r) 2 Will. 4, c. 89, s. 1. 

(s) PilEraw y. PUbrov/t Atmoa. S. 
a, 8 0. B. 730. 
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be in irnih a compliance wiiih the requirements of tbe 
statute {t). 

The common indorsements upon the writ are prescribed by 
the 6th and 8th sections of the Act of 1852, the former of 
which directs that the writ riiall be indorsed with the name 
and place of abode of the attorney who sues it out (««) (if an 
attorney be employed), or with the address of the plaintiff if 
it be sued out by him in person. The object in requiring this 
indorsement is, that the defendant may know whither he may 
go, with a view to settliug the action {x). The 7th section 
further provides a mode of compelling an attorney who lihes 
out a writ, to declare whether it was issued by his authority {y), 
and to give the name and abode of his client ; and if it appears 
that the attorney had not authorised the issuing of the writ, 
a stay of proceedings may bo obtained. The 8th section 
requires, that in all actions which are brought for payment of 
any debt (s), the amount of debt and costs shall bo stated on 
the writ. The object of this (which is called the common 
indorsement) is sufficiently explained in its concluding words, 
which inform the defendant, that, “ if the amoimt demanded 
by the indorsement be paid to the plaintiff or to his attorney 
within four days from the service hereof, further proceedings 
will bo stayed.” It may, however, bo proper to add that the 
plaintiff will not (if the defendant allows the action to proceed) 
be precluded by his indorsement from recovering at the trial an 
amount exceeding what is specified therein, though he ought 
to indorse upon his writ the sum really claimed to be due, 
because the defendant might otherwise bo misled, or oven 
prevented from settling t^e action (s). If the plaintiff seeks 


(t) King T. HapHn$, 2 D. & L. 688. 
(w) AlleU y. Botham, 6 B. A B. 
1019 ; TovUan y. Hail, 4 M. A W. 
582 ; liogd y. Janet, 1 H. A W. 549 ; 
y. Mameadk, 4 D. A L. 885. 

(«) DavKt y. Salamanton, 6 Scott, 
f96. 

(y) Malpatt y. Mudd, 8 H. A N. 


246 : Jahneon y. BMey, 6 B. A Aid. 
543 ; SmiOi y. Bond, 1 1 M. A W. 826. 

(s) Perry y. PattheU, 2 DowL 667 ; 
HoiAt y. Yowug, 2 O. A L. 474 ; 
Harrit v. Holler, 7 D. A L. 819. 
See Sobinton v. CoUerM, 11 Bx. 476. 

(t) BllUton y. Bdbinton, 2 Cr. A M. 
848. 


i&a 


ComqMm in* 
doracment. 


ludorse- 
monta on 
writ. 
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to recorer interest upon his debt, as well as the debt itself, he 
must either indorse upon his writ the amount claimed in 
respect of interest, or he must state the date from which 
he claims it (a). 

That particular species of indorsement upon a writ of sum- 
mons, which is called a special indorsement, can only be made 
in certain cases, viz. when the defendant is resident within the 
jurisdiction of the Court (6), and the claim happens to be for 
** a debt or liquidated demand (c) in money, with or without 
interest, arising upon a contract express or implied,” as on a 
boifd, bill of exchange, promissory note, cheque, or other 
simple contract debt. Under these circumstances, the plain- 
tiff will be at liberty to make, upon the writ and copy, a 
** special indorsement ” of the particulars of his claim, in a 
form gpven in the schedule of the Act. The advantage of 
making this special indorsement is this : the plaintiff may, if 
the defendant make default in appearing to the writ, sign final 
judgment against him (</) for any sum not exceeding that 
indorsed on the writ, together with interest (c) to the date of 
the judgment, and a certain sum for costs (/). The special 
indorsement upon the writ will dispense with the necessity of 
giving particulars of demand unless indeed they be 
expressly ordered by a Judge (/»). The special indorsement 
will not, however, dispense with the ordinary indorsement, 


(а) CHMpman ▼. Be(3ee, 3D. & L. 
860 ; BardeU v. MiUer, 7 0. D. 753 ; 
Jloddhiffy. StutehUeld^ 2D. & L. 597; 
AUen Y. Basset/^ 4 D. & L. 430. 

(б) Seot. 25. 

(c) Iladsoll V. BdoAer^ 28 L. J. Q. 

B. 61 ; Green y\ BtchneU, 8 Ad. A B. 
715 ; Jcbcqwt y. Bower^ 7 Dowl. 881 ; 
HaU Y. Seotaoji, 9 Bxoh. 238 ; Bogere 
Y. 10 Bzob. 474 ; Reg. 0en.y 

Pr. IT. 19-21. 

(d) BamheTTy y . Morgan^ 9 Bxoh. 
730. By 0. L. Proo.,1852, b. 27> a de- 
fendant may be let in to defend after 


judgment by defisiult, when a writ spe- 
cially indorsed has been signed, upon 
accounting satisfactorily to a judge for 
the non-appearance, and disclosing a 
defence on the merits. Warringttm y. 
LtakB^ 11 Exch. 804 ; Hall y. Bcatwn,^ 
9 Bxch. 288. 

(e) Rodway y. Lucae^ 10 Bxch. 
667 ; Rogere y. HutU^ 10 Bxch. 474. 
(J) Sect. 27. ^ 

{g) As to which see post, p. 178. 

{h) See Framant y. Ashleyt 1 B« & 
B. 728. 
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whidi must always be made under the 8ih section of the Act, 
where the claim is for ** any debt.*’ 

When the writ of summons has been duly prepared (in 
accordance with what has been already said) by the plaintiff 
or his attorney, it must be taken to the Writ Ofi5.oe of the 
Court in which the action is brought to be authenticated by 
the seal of the Court (t), and the attorney must then deliver 
to the officer a memorandum, called a prxcipe, which contains 
the names of the parties to the action, the name of the 
attorney issuing the writ, and the date. This memorandum is 
filed by the officer and may be of use (in case of a fraudulent 
alteration of the date of the writ) — as showing the precise day 
on which it really issued and on which therefore the action was 
commenced (A;). 

When the writ has been thus sealed or stamped — it must 
be served upon the defendant or defendants in the action, 
unless where the defendant’s attorney undertakes to appear 
for him ; for such undertaking, which may be enforced against 
the attorney by a summary application to the Court or a 
Judge will dispense with the necessity of personally serving 
the writ. 

It is worthy of remark, that service of the writ is required 
on grounds of natural justice — which demands that every 
man shall have notice of legal proceedings instituted against 
him, in order that he may defend himself accordingly — this 
proposition, which scarcely needs authority to support it, may 
be illustrated by cases where it has been held to be a sufficient 
answer to an action upon a foreign judgment in our Courts, 
that notice of the proceedings abroad was n^t duly given to 
the defendant. Thus, in Fergusm v. Mahon (/), to an action 
on a judgment obtained in the Court of Common Fleas in 
Irdandj the defendant pleaded that he had never been arrested 

(t) See Oibion Varleyf 7 E. & (0 11 Ad* k B. 179 ; see Meeus y. 

B. 49. 8 Exch. 688 ; Stoiyi Oqiifl. 

{h) See sect. 5. Law% 5tli ed., pp. 965 et seq. 
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upon, or served with, nor at any tune had notice of any 
process of the Court at the plaintiff’s suit for the cause of 
action on which the judgment was obtained, and that he (the 
defendant) had never appeared to the action ; and this plea 
was held good, because, said Lord Denman, 0. J., when it 
appears, as here, that the defendant has never had notice of 
the proceeding or been before the Court, it is impossible 
for us to allow the judgment to be made ihe foundation of an 
action in this countiy.” 

Mode of aer^ Service, then, of the writ of summons being dearly essen- 
tial, it becomes necessary to consider how it must be served. 
Service is generally effected by delivering a copy of the writ 
to the defendant and at the same time showing him 

Concurrent the original, if demanded (m). With a view, moreover, to 
facilitating service of tho writ where there are several de- 
fendants resident in different parts of the country, or where 
there is a single defendant whose precise residence is not 
known, it is now competent to a plaintiff (under the 9th sec- 
tion of the first Procedure Act) to issue “ concurrent ” writs at 
any time whilsj^the original writ is in force, such writs being 
stamped with the word “concurrent” and duly dated, and 
thus to effect service on tho defendants dt defendant without 
unnecessary delay (m). 

Although, as just remarked, service of the writ of summons 
must, when practicable, bo personal, yet the word “ personal ” 
used in tho 17th section of tho Act must not be understood in 
too strict a sense, because various cases decided under the old 
practice show that a service may be considered “ personal ” 
where the writ «s not left in or put into the actual coiporal 
possession of the defendant (o). 

(fii)SeePoo/e IH. &N.99. (o) Thompion ▼. Pheney, 1 Dowl. 

(n) See Cole v. Sherard, 11 Bxoh. 441 ; and see per Wightman^ J., in 

482, As to service on Publio Company Heath ▼. WhUe^ 2 D. A L. 40 ; Oogge 

see C. L. Proo. Act, . 1852, b« 16 ; v. Lord Huntingtowerf 1 D. A L. 

Toeme ▼. The London and Limeriek 599 ; Chrietmae v. Hickey 6 1>. A L. 

aeamShtp Co., 5 0. B. N. 8. 780. 156; WdUm, t. Unie. Co., 16 
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It is of course .necessary t^t care be taken to serve tbe 
proper party with the writ ; and how obvions soever may bo 
the truth of this remark, some curious oases are to be found 
in the books, where questions of difficulty have arisen in con- 
sequence of the wrong party having been served. Let us 
consider what course should be adopted by an individual thus 
mistakenly served with a writ of summons. In the first place 
it is clear, that, if the cause proceed to trial, he will have a 
good defence upon the merits (f>) ; but should the plaintiff 
persevere, either through obstinacy or ignorance, in the action, 
it is undeniable that much inconvenience and some pecuniary 
loss may thus be entailed upon the defendant (q). In the 
case supposed, however, the defendant certainly would not be 
well advised to disregard altogether the service of the writ, and 
to take no notice of subsequent proceedings in the action ; for, 
as remarked in Stevenson v. Thorne {r), a defendant is not 
the less liable upon a judgment because he has been sued 
throughout by a wrong name. He ought, then, at once to 
inform the plaintiff of his mistake, in order that the pro- 
ceedings erroneously instituted against him ^ay be discon- 
tinued. But if, instead of adopting this straightforward 
course, the defendanff act as if he were really the individual 
intended to be sued, and thus lure on the plaintiff with the 
motive of making him pay costs, the trick will probably be 
defeated by some interlocutory application to the Court during 
the progress of the cause, and, if detected, the defendant 
will infallibly be visited with such pecuniary punishment in 
the shape of costs as may be thought to moot the justice of 
the case («). 

Another case sometimes occurring in practice is where 

H. aw. 438 ; see Shed>,y r. The Prof. W. 746. 

Life Am. OoJ, 18 0. B. 787. (r) 13 U. A W. 149. 

Aa to Mrviee oa Imistio, Me JBtotnue («) Walleer r. Btedland, 1 D. A L 

T. Service, 16 01 B. 293. 169 ; Ooodered ▼. BtMur, 4 0. B. 

ip) Qtiffin T. Qray, 6 Bowl. 331. 472 ; RwJuerdi r. Hanley, 10 Jar. 

(g) See Daviee r. Jenkine, 11 M. A 1067. 
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prooeedings are had^ and judgment is qbtained, against a 
parfy who has not been served with a writ. This occa- 
sitmally happens by reason of an attorney appearing for an 
individnal without authority from him; and in this case 
the Court will set aside the judgment and appearance with 
costs, and leave the plaintiff to 'recover them (if he can) 
from the delinquent attorney by summary application to tho 
Court (<). 

A g ain — it not unfrequently happens, that a defendant, 
knowiag that a writ has been issued against him, evades 
service of it. Under these circumstances, the 17th section of 
the first Procedure Act has provided the course which ought 
to be adopted. The words there used are, that in case it shall 
appear to tho Court or Judgo “ that reasonable (») efforts 
have been made to effect personal service, and cither that tho 
writ has como to tho knowledge of the defendant, or that he ' 
wilfully evades service of tho same, and has not appeared 
thereto,” tho Court or Judgo may order that the plaintiff be at 
liberty to proceed as if personal service had been effected, 
subject to such conditions as may seem fit. Tho object of tliis 
section is to provide an efficient substitute for tho former 
dumsy and oppressive method of compellmg an appearance by 
distringas (r). 

AbMonding There are certain statutory provisions, which have also in 
modem times been made to protect a creditor, when com- 
pelled to sue for recovery of his debt or for damages to the 
amount of 20f. or upwards, and where there is reason to be- 
lieve that his debtor is about to quit the country. Thus, 
under 1 & 2 Viet. c. 110, the creditor has, subject to certain 
restrictions, a right to arrest his debtor on mesne process, or he 

(<) Bailey ▼. BuMand^ 1 Exch. 1, 12 C. B. 720 ; WakeHy r. Teeedale^ 

7 ; HMaH y. PhiUtpi, 13 M. & W. 2 L. M. k P. 85. 

702. (a?) See per G. J., Barringer 

(tt) Chrt^nge t. Terrmoeet^ 2 L. M. v. Handley^ 12 G. B. 720 ; 0. L. 

& P. 12; Ghitt Aidi. Pr., lOth ed., Gom., IstBep., p. 4. 
pp. 183et seq. ; BarringerT. Handley, 
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may have recourse to the peculiar powers conferred upon hiiu 
by the Absconding Debtors Arrest Act (^). It must be ob- 
served, that, if these proceedings are taken, still a writ of 
summons must have been issued, though it need not neces- 
sarily be served before the writ of capias (upon which tho 
debtor is to be arrested) can be obtained (s). I may add, too, 
that tlio duty of tho sheriff in executing the writ of capias on 
mesne process was much considered in the case of Hoteden v. 
Standish {a), which shows that the sheriff is bound at his 
peril to provide such a force os wiU enable him to effect a 
caption of the defendant, in spite of any resistance which he 
has reason to anticipate. This case illustrates tho very 
stringent nature of the obligation oast by law upon the sheriff 
of executing the King’s writ. 

By tho C. L. Proc. Act, 1852, important and benoficinl 
changciS.havc been effected, both os regards tho place where and 
the time within which tho writ of summons may under ordinary 
circumstances bo served. Formerly, tho writ could only bo 
served in tho county specified therein, or within 200 yards of 
its boundary ; now it may bo served anywhere within the 
jurisdiction of tho Court. Formerly, tlxo period of duration or 
continuance of tho writ was four calendar months ; now it is 
in fur^ for six months. And although, prior to the Act of 
1852, the writ of summons could have been continued by what 
were called aliaa and pluries writs (J), this statute has provided 
a better mode of renewing tho writ by a stamp upon the writ 
itself, bearing the date of tho day, and month, and year 
of its renewal” (c). If, moreover, a concurrent (<{ ) writ bo 


Cir) 14 ft 16 Viet, a 62, B. 1 ; Meuten 
Y. Johrwm^ 8 Exdb. 63 ; Eld y. YerOf 

Id. 655. 

(«!) See as to the writ of capias on 
mesne process^ Ctjpeland y. Ckild^ 1 
B. C Ga. 176 ; BagL Fr. 340 et seq., 
where the reader will 6nd a brief state- 
ment of the practice under 1 & 2 Viet. 


0 . 110 ; Oaddden y. M^Lean^ 9 0. B. 
283 ; Cxifnliffe y. 7 C. B. 695. 

(a) 6 0. B. 521. 

(b) As to which see Broom’s Pract., 
Yol. 1, p. 659. 

(e) Sect. 11. See Black y. 

15 C. B. 262. 

(d) See sect. 9. 


Duration 
and ronowal 
of writ. 
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issued, it may Hkewiso be renewed in the same way. By the 
eiqtress words of the Act, “ a writ of summons so renewed 
shall remain in force and be ayailable to prevent the op^tion 
of any Statute of Limitations, and for all other purposes, from 
tile date of the issuing of the original writ.” Under s. 13, 
the renewed writ will, on its production, be evidence of the 

commencement of .the action as of tho first date of such 
renewed writ,” 

If service of the writ be effected, it is requisite that the date- 
of service be specified in an indorsement on the writ within 
three days after such service (e). 

It will be seen, on looking at the writ of summons, that the 
immediate object of it is to cause the defendant to appear to 
tho action, in order that the plaintiff may proceed therewith (/); 
and so essential to the prosecution of tho suit was * appear- 
ance * formerly deemed, that it was necessary for the plaintiff, 
in default of tho defendant appearing, and upon affidavit of 
personal service of the writ, to enter an appearance for him 
before proceeding in tho action. But now, if the defendant 
omit to appear within the eight days specified in the writ of 
summons, the plaintiff may, on filing an affidavit of personal 
service of the writ, proceed as if tho defendant had appeared. 
This may be dono under the 28th sect, of the first Procedure 
Act, whidi also makes apparent the disadvantage entailed on a 
plaintiff (ff) who has neglected to indorse his writ specially, when 
under the 25th section ho might have dono so, inasmuch as 
it provides that the plaintiff shall not in such case be entitled to 
more costs than if he had made such special indorsement and 
tigned judgment upon non-appearance. ' 

The practical mode of entering an appearance to the action 
is prescribed by the 30th and 31st sections of the statute. It 
is by delivery of a memorandum in a /specified form to the 


(«) Saet 16 ; WaMer Ttadalt, 
St Ib M. (c P. 86 . 

(/) See Ohitt. Axtb. tr., lOtit ed. ; 


p. 198. 

(g) Sowberrg ▼. 
i90. 


Morgan, 9 Bxdfc 
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proper ofBoer of filie Court. It may be well to remark, that, 
by the 29th section, an appearance may now be entered at any 
time before judgment, though a defendant appearing after the 
time appointed by the writ will not be entitled to any further 
time for pleading or taking any other necessary proceeding in 
the suit, than if be had appeared within the appointed time. 

The result of what has been thus far said is, that, where a 
defendant is resident within the jurisdiction of the Cowt, a 
plaintiff may, in most oases, proceed to judgment against him ; 
because, if the writ is personally served, 'ho may then, on filing 
an affidavit of such service, sign judgment by default, or in 
some cases final judgment, under the 27th and 28th sections 
of the Act. If the defendant cannot be personally served, tho 
plaintiff may then proceed in tho manner pointed out by the 
17th section (4). And oases cannot very often occur in practice 
where a serious difficulty will bo experienced by a plaintiff, 
who acts bond fide, in providing an affidavit conformable to the 
requirements of that section. 

Where tho defmidant is out of the jurisdiction of the Court, ‘ 

it is clear that the provisions of the Act above adverted to 
would not apply. Before tho C. L. Proc. Act, 1852, the only 
mode of proceeding in this case (and that a very imperfect one) 
was by distringas, with a view to outlawry, which, as stated by 
the Common Law Commissioners in their First Report (i), was 
** in theory a judgment pronounced for contumacy in neglecting 
to appear in one of the superior Courts to be amenable to 
proceedings there instituted.” It is now abolished by the 
24tii section of the above-named Act, and in lieu of it a writ 
may be issued and made available as a means for obtaining final 
judgmmit against a defendant, whether he be a British subject 
or foreigner, resident (k) out of the jurisdiction. 

~{h) See Barrvngvr t. Handley, 12 eenice of the ordinaiy writ of enm- 
G. B. 721 ; ante^ p. 158. mene cumot properly be efilaeted, tee 

(j) P. 6. Mkut T. Sowed, 1 Ii. M. A P. 65i ; 

<5) Oo a def(aidaiit eanwUy abroad, nor will eoeh writ (nolea amended) be 
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Writ whm 
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a Britieh 
,ini1]sject rest* 
'dent out of 
jortodiction. 


How nerved. 


Where the defendant is a Sritish subject (/) residing out 
of the jurisdiction, the plaintiff may now, under sect. 18, issue 
a writ in the form contained in the Schedule (A) to the Act, 
the distinguishing feature of which is, that the time allowed 
therein for appearance by defendant, instead of being eight 
days as in ordinary cases, is to be regulated by the distance 
from England of the place where the defendant is residing. 
This writ must be either personally served upon the defendant, 
or it must bo shown by affidavit that reasonable efforts were 
made to effect personal service of it upon the defendant (m), 
and that it come to liis knowledge, and that he either wilfully 
neglects to appear to it, or is living out of the jurisdiction in 
order to defeat and delay his creditors. Besides this, the 
affidavit must show that the cause of action (n) arose within 
the jurisdiction (o) of the Court issuing the wrih or is in 
respect of the breach of a contract made within the jurisdiction. 
Upon the Court or Judge being satisfied with such affidavit, 
and if the time allowed for appearance be thought reason- 
able •(/»), the plaintiff will obtain leave to proceed in the action, 
subject to such conditions as may seem fit. But it is important 
to observe, tliat he will nevertheless be afterwards required, 
prior to obtaining judgment, to prove the amount of his 
claim cither before a jury upon a writ of inquiry, or before 
one of tho Masters of the Court in which the action is 
brought (y). 


available against a defendant resident 
abroad ; see Hesheth v. Fleming, 24 
L. J., Q. B., 256. 

{1) See Ingate v. La Oommissione del 
Idoyd Austriaco Prima Sezione, 4 C. 

B., N. S., 704. 

(m) Daviee v. Westmacott, 29 L, J,, 
0. P., 160. 

(n) Ante» p. 70 ; and Book I. Chap. 
8 ; JBinet v. Pieot, 4 H. & N. 865 ; 
see Peacock ▼. Bdl, 1 Wms, Saund. 74 ; 
Com. Dig. Conrts^F. (9) ; Inre FuUt^^ 


2 E. & B. 575 ; Buckley v. Ilann, 5 
Exch. 43; JlemamanY, Smith, lOExch. 
659 ; Walsh y, lonides, 1 E. & B. 
383 ; Bo7*thvnck t. Walto7i, 15 C. B. 
501 ; Thom y. Chinnoch, 1 Scott, N. 
B. 141. 

(o) Forbes y. Smith, 10 Exch. 717. 

(p) Hatton y. Whitehouse, 1 H. & 
N. 82. 

{q) G. L. Proc. Act, 1852, as. 18 
&94. 
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Where the defendant is a foreigner and resident out of the 
jurisdiction, a particular form of writ of summons has been 
provided by the C. L. Proc. Act, 1852 ; but in this case, in 
lieu of serving a copy of the writ, a notice of it is to be served 
upon the defendant ; and “ such service shall,” under the 19th 
section, "be of the same force and effect as the service of the 
writ of summons in any action against a British subject resi- 
dent abroad ; ” and upon production of an affidavit similar to 
that already described, the like proceedings may be taken 
thereupon with a view to judgment as in the case just 
specified. 

Under the 22nd section of the Act, a writ for service within 
the jurisdiction may be issued and marked as “ concurrent ” 
with one for service out of the jurisdiction, and nice verad. 
By the preceding section, a substitution of one of these forms 
of writ 'for another by mistake or inadvertence may bo 
amended by a Judge, without costs; and further; the 20th 
section contains express provisions with respect to amending 
the writ of summons fr) in various other cases which may 
occur. 


3. Proceedinga frotn Appearance to Notice of Trial. 

The Pkadinga in the Action. 

So soon as the defendant has appeared, the pleadings in the 
action (a) vrill commence, unless the litigants, being agreed as 


(r) See Campbell ▼. Smarts 5 C. 'B. 
200 ; GoodchUd y. Leadham^ 1 Exeb. 
706 ; and Wood y. Hvme^ 4 D. & L. 
139. 

(«) There are seyen species of trial 
enumerated and described by Black- 
stone as existing in his time (8 Com., 
p. 330)/ yiz. 1, by record ; 2, by in- 
spection or examination ; 3, by certifi- 
cate ; 4, by witnesses ; 5, by wager of 


battle ; 6, by wager of law ; 7, by 
j ary. The wager of battle was abolished 
by 50 G^o. 3, c. 46, and the wager of 
law (see y. WUlitmey 2 B. & C. 
538) by 3 & 4 Will. 4, c. 42. The 
trial by inspection, though not abolished 
by statute, neyer occurs in practice. 
The trial by record is applicable where 
nul tiel record has been pleaded ; and 
the issue thereon is decided in fiiiyonr 
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Object oi 
pleiuling. 


Mode of 
pleading ; 


to the questions of fact or law to he decided between them, 
consent to proceed to trial forthwith, without formal pleadings, 
upon a statement embodying the matters at issue between 
them. Under these circumstances a Judge may make an 
order that the questions should be so tried (^). 

The more usual method, however, of raising questions in 
dispute for decision in tho superior Courts, is by formal written 
pleadings made in alternate scries by the plaintiff and defendant 
of their respective grounds of action and defence (tt). The 
object of pleading is to ascertain by a process of elimination 
the matters really in controversy between the parties, thus 
avoiding all discussion and inquiry as to those facts and mat- 
ters which are not disputed. The effect of this process is to 
simplify the subject-matter for the decision of the Judge 
or jury (whoso provinces are distinct), and to save tho 
parties unnecessary trouble and expense, which mig^t other- 
wise bo incurred in collecting evidence in support of facts 
which at the trial were found to be xmcontested, in rebutting 
claims which were not advanced, or* in meeting allegations 
wliich had not been made. 

Now to accomplish the object just indicated, tho plaintiff is 
in tho first place called upon to state the facts which consti- 
tute his cause of action. Tho defendant is then required to 
answer tho claim put forth, and in so doing he must at his 
option adopt some one of the following courses : either he 


of the plaintiff by production of the 
record in question before the Court on 
a certain day. Trial by certificate is 
very rarely resorted to. It is said to 
be “allowed in such cases where the 
eridenoe of the person certifying is the 
only proper criterion of the point in 
diqmte” (S Bla. Com. p. 333), as 
where the ordinary certifies on an issue 
raised by a plea of ne unques accouple 
on loyal matrimony in an action of 
dower. When the trial 1^ witnesses 


(per testes) was permitted (8 Bla. Com. 
p. 336), ithe issue of fiust was left to 
the determination of the jndge^ with- 
out the intervention of a jury. See 
also 8 Steph. Coro., 4ih ed., p. 
682. 

(I) C. L. Proc. Act, 1862, as. 42* 
48. See Doe d. Duntee t. Dvmtee, 6 
C. B. 100. See also C. L. Proc. Act 
1864, 88. 3-17. 

(a) 0. L. Com., let Bep, p. 17. 
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must deny the statement of the plaintiff; or confessing it, 
must avoid the legal consequences flowing from it by assorting 
some fresh fact ; or elso, admitting the facts alleged, he must 
deny the legal effect ascribed to them by the plaintiff.' Should 
the defendant rely upon some fresh facts adduced by him, it 
will then devolve upon the plaintiff to neutralise its effect, 
either by denying it, or by confessing and avoiding it, or by 
calling in question its operation in point of law. And in this 
manner the parties will alternately proceed till i^ is asceitained 
that there is some fact asserted by the one side and denied by 
the other, or that there is some proposition of law affirmed by 
the one party ffom which his adversary dissents (r). In 
either of these cases the particular scries of pleadings which 
so terminates is said to be brought to issue (y), i. e. to be ripe 
for decision either by a jiuy or the Court. 

It does indeed sometimes happen that alter verdict tho 
pleading is found on examination to have miscarried, and 
failed to effect its proper object — of raising a material question 
between ‘the parties In such a case the Court will, 
according to circumstances, either award a repleader (a) with a 
view to curing tho particular defect, or give such judgment as 
upon the facts disclosed by the pleadings may appear proper, 
or direct a trial de novo (a). 

In illustration of our system of pleading let us suppose (b) 
that the plaintiff complains in his declaration of an assault by 
the defendant. If the defendant in his plea denies the assault, 
an issue in fact is at once raised — ^i^ admitting the fact of tho 
assault, ho pleads that he committed it in self-defence, here, 
nothing being as yet denied, no issue is raised between tho 
parties, but, fresh matter being alleged, the plaintiff will be 

{x) C. L. Com., Ist Rep., p. 11* p> 108. 

(y) Issue, exitus, a single, certain, {a) Doogood v. i?ose, 9 C. B. 182 ; 
and material point issuing out of the Crossjield v. Morrison^ 7 C. B. 286. 
allegations or pleas of the plaintiff and Bee K. G. FI. reg. 24. 
defendant : ” Co. Litt. 126. a. (1) See C. L. Com., Ist Bcp., pp, 

(s) Stephen on Pleading, 5ih ed,, 11-12. 


—by con(bs- 
Blon and 
avoidanoe ; 


—by demur- 
rer. 


Ropleoder, 



OBDINABT REMEDIES. 


necessitated to reply to it. If in so doii^ he denies the truth 
of the plea, the parties wiU be at issue ; but, instead of taking 
this course, he may admit the plea to be true, and Say that he 
assaulted the defendant to prevent his own goods and chattels 
from being taken away by biin ; and to this the defendant 
might rejoin by a denial, or by saying that the goods were on 
his (defendant’s) land and that he was in the course of remov- 
ing them, — to which the plaintiff might answer, that he had 
the leave and Jiconse of the defendant for putting them on his 
land. Wo have now reached, in pursuing the alternations of 
the pleading, that stage, rather unusual in practice, denomi- 
nated the rebutter (c), and it will be evident that when the 
various matters put forward by way of defence or explana- 
tion on each side respectively are exhausted, cither one party 
will at length bg compelled to deny the preceding state- 
ment of the other, and so an issue will be raised ; or else 
- one of the parties will be constrained, admitting the truth 
of such antecedent statement, to deny its legal 8ufB.ciency 
as an answer, and in this case alfto the parties will be 
brought to issue. 

In point of fact, it very frequently and indeed most usually 
happens, that, instead of only one series or succession of plead- 
ings between litigating parties arising out of a particular 
transaction, there are several such series ; and it is also true, 
that issues as well of fact as of law may now (d) be educed 
from one particular count or from one material averment in 
the declaration (e ) ; but still the example just given will suffice 
to show that there must in every case be eventually certain 
definite questions evolved between the parties, upon the 

(c) The different steps in pleading to surrejoinder in Taplm v. Flortnct^ 
after declaration are respectively desig* 10 C. B. 744 ; and to rebutter in Sheehy 
aated the plea, replication, rejoinder, y. The Professional Life Asmrame 
surrejoinder, rebutter, surrebutter, be* (7o., 13 C. B. 787. 
yond whiob, in modem times at least, {d) C. L. Froc. Act^ 1852, s. 80. 
the pleadings are hardly known to ex- (e) Post, p. 174. 
tend. There is an instance of pleading 
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decision and setUement whereof will depend the success or 
failure of the plaintiff (/). 

Special pleading considered in its principle,” it has been 
observed, “ is a valuable forensic invention, peculiar to the 
common law of Kngland, by effect of which the precise point 
in controversy between the parties is developed and presented 
in a shape fit for decision” (gr). If that point is found to 
consist of matter of fact, the parties are thus apprised of the 
exact nature of the questiou to be decided by the jury, and 
are enabled to prepare their proofs with proportionate precision. 
If, on the other hand, it turns out to be matter of law, they 
have the means of immediately obtaining the decision of the 
cause, without the expense and trouble of a trial, by demurrer (A) 
that is, by referring the legal question so evolved to the 
determination of the Judge (i). 


(/) An examination of the Year 
Books is recommended to any one in- 
clined to inrestigato the comparative 
advantages of oral and written plead- 
ing. The earliest reports of oral plead- 
ings ai'e contained in the first volume 
of the Year Books, and date from the 
reign of Edward II. (see Steph. PL, 
5th ed., 23-25 ; 2 Reeves, Hist. Eng. 
L. pp. 344-349). 

In the First Report of the present 
Com. Law Commissioners, pp. 19, 20, 
the reader will find that the mischiev- 
ous technicalities and useless subtleties, 
which deformed the science of pleading 
at different times, are ingeniously re- 
ferred to its oral origin. Under this 
system, when trifling objections were 
offei’ed, they were either overruled at 
once or produced an immediate amend- 
ment. When, however, similar ob- 
jections were allowed to written plead- 
ings, and similar means of easy amend- 
ment were not permitted, the abuses 
of the system became vety grievous, 
and the legislature has interfered, more 
or less ejOTectually, by divers statutes. 


(commencing with the 82 Hen. 8, and 
ending with the C. L. Proc. Act, I860,) 
with a view to remedy the evils in 
question, which pressed heavily on 
suitors. See 32 Hen. 8, c. 30 ; 18 
Eliz. c. 14 ; 21 Jac. 1, c. 13 ; 16 & 17 
Car. 2, c. 8 ; 4 & 5 Anne, c. 16 ; 5 
Geo. 1, c. 30 ; 3 A 4 Will. 4, c. 42 ; 
and the C. L, Proc. Acts. 

(g) C. L. Com., 1st Rep., p. 12. 
See the remarks of Lord Tenter- 
den^ C. J., upon the advantages of 
special pleading. Selby v. Bardona^ 3 
B. & Ad. 16. In BoUnaon v. Raley^ 1 
Burr. 320, Lord Manafield^ C. J., ob- 
serves that the substantial rules of 
pleading *'are founded in strong sense, 
and in the soundest and closest logic, 
and so appear when well understood 
and explained : though, by being mis- 
understood and misapplied, they are 
often made use of as instruments of 
chicane.” See also Smith, de BepublicA 
Anglorum, Lib. II. c. 16. 

(k) PoBt,p. 175. 

(z) Steph. PL, 5th ed., p. 60. 
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Deolarailon. 


Venuo. 


Local or 
Uansitory. 


To carry out the legitimate object of pleading' (a science 
which is governed as well by positive rules as by a known 
course of precedents {k),) not only must it be conducted with 
the special intent to raise material issues, but each stage of 
ibe legal controversy should bo characterised by three qualities, 
viz., certainty, precmon, and brevity (/). 

The first step in the pleadings is the declaration {m). 

The declaration (as well as every other pleading), must be 
intitled of the proper Court and of the day when it was 
pleaded {n). It must also contain the statement of a venue. 
Formerly, every material fact in the declaration had to be “laid 
with a venue,” i. e. was alleged to have happened in a certain 
place (o), but now the venuo is confined to the margin of the 
declaration {p), local description, however, not being precluded 
in the body thereof when requisite. The substantial use of a 
venue is to inform the defendant where the cause is proposed to 
be tried, and to certify to the sheriff whence the jury is to bo 
summoned to try the cause. 

The venue is either local or transitory {q). It is local when 
the cause of action stated in the declaration could by no 
possibility have had reference to any othm but a particular 


(k) Per Mavie, J., WovXf ▼. City 
Boat Co., 7 0. B. 104. 

if) See per WilliaTus^ J., Reindel v. 
Schell, 4 G. B., N. S., 116. 

(m) If the plaintiff do not declare 
within one year after the writ of snm- 
mons is returnable, he will be deemed 
out of court, C. L. Proc. Act., 1852, s. 
58 ; Eadon v. Roberta, 9 £xch. 227 ; 
Chaplin'Vo Shotder, 6 D. &L. 227 ; Rosa 
T. Orcen, 10 Exch. 891. If the plain- 
tiff do not declare within one term next 
after the appearance is entered, judg- 
ment of nonpros may be signed against 
him ; a notice requiring him to declare 
having been first given him. C. L. 
Pxoc. Aet^ 1852, E. Pr. r. 7 ; 1 Chit. 
Areh. Pr., 10th ed., p. 208; Foster v. 


Pryme, 8 M. & W. 664. 

{n) C. L. Piuc. Act^ 1852, s. 54. 

(o) Co. Litt. 125. a. ; Rey, y. 
dett, 4 B. & Aid. 175. 

(p) B. G. Pi;, r. 4. See Simmons 
V. LiUystme, 8 Exch. 481 ; Hit- 
chins V. Hollingsworth, 7 Moo. P. C. 
228 ; Brownlow v. Tomlinsm, 1 M. & 
Gr. 484. As to venue in the action 
of ejectment, see 0. L. Proc. Act, 
1852, B. 182. As to venue genenlly, 
see 8 Bla. Com. p. 294 ; Bac. Abr. 
**Viane or Venue;” Toml. L. Diet. 
“ Venue ; ” Steph. PI., 5th ed., pp, 
31 5 et seq. 

(5) 1 Chitt. Arch. Pr., 10th ed., p. 
207- 
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locality, as in trespass, qu. cl. fr., or ejectment (r) ; but 
at the present day, in the great majority of cases, — wherever 
indeed the idea of locality does not necessarily attach, — ^tho 
venue in the action is altogether transitory, and may bo laid by 
the plaintiff in any county which he may himself prefer, and, 
when so laid, it can only be changed by consent of the parties, 
or by a special order of the Court or of a Judge (s). 

A form for the commencement and conclusion rcq)ectively 
of the declaration is given in the G. L. Froc. Act 1852 (t), and 
these forms, or others “ to the like effect,” must be observed. 

In the body of the declaration, the plaintiff must show a 
state of facts which will, if unanswered, entitle him to judg- 
ment ; i. e., ho should put forward his complaint, expressed in 
language neither insensible nor ambiguous (»), and in such a 
shape that ho vdl) ™ point of law and in the absence of any 
good and sufficient defence, have a right to sotne redress (a>). 
When a written instrument is sued on, it may bo sot forth in 
the declaration, according to its legal effect, and need not 
necessarily be so totidem verbis (y). The declaration concludes 
with a claim for damages, which should bo to an amount 
sufficient to cover the whole of the plaintiff’s demand (s). 


Commenoe- 
maut and 
oonolnsion 
of docliua* 
tion. 

Body of 
docloration. 


(r) See G. L. Froc. Act, 1852, s. 41. 
(«) R. G. PI., reg. 1 8 ; Skipp ▼. Rams- 
derit 13 0. B. 601 ; De Rothschild t. 
ShUston^ 8 Ezch. 503; but see Jackson 
▼. Kiddf 29 L. J., C. P. 221; CltdecT, 
JBradlepf 13 0. B. 604 ; Regg v. 
ForheSf Id. 614 ; Wheatcroft t. 
Mousleg^ 11 0. B. 677 ; Pashleg y. 
Mayor d!C. of Birmingham^ 14 C. B. 
421; Qrace t. Wilmer^ 6 £. & B. 982 ; 
Schuster y. Wheeltortghtf 29 L. J., 
C. P. 222. 

(f) Sects. 59 & 60. 

(u) Stepb. PL, 5tb ed., p. 414. 
Ambiguum placitum interpretari debet 
contra proferentem; see Co. Litt. 303. b. 

As to an ambiguity in pleading being 
cured by pleading over, see BoydM 


Harkness^ 3 0. B. 168 ; per Bayley^ 
J., Hobson y. Middleton^ 6 B. & C., 
302; Moffatt y. Dickson^ 13 C. B. 543 ; 
Emmens y. Elderton, (in error), 4 H. 
L. Ga. 624 ; 8 . C. 13 G. B. 495. 

(«) Wood V. Curling^ 15 M. k W. 
626 ; S. a 16 M. k W. 628 ; Coe v. 
PlaR^ 6 Exch, 752; 8, <7., 7Ezch. 460, 
923 ; Brown y. Mallett^ 5 G. B. 599. 

(y) See Lloyd y. Oliver^ 18 Q. B. 471. 
In pleading, except in deducing title, 
a deed may, at the option of the 
party pleading it, be set out, either in 
its terms, leaying the Court to construe 
itf or according to its legal effect : Lord 
Neujhorough y. SchrSderf 7 G. B. 342. 

(s) Cheveiey y. Morris^ 2 W. Bla. 
1300; Piekwoodyr. Wright, 1 H.Bla. 643. 
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Rules of 
pleading. 


Duplicity. 


Repug- 

nance. 


As well in framing the declaration, as in the other pleadings 
in an action, certain rules.must he observed and certain defects 
must he shunned. Of these it has been deemed advisable 
briefly to notice the more important (a) in the ensuing pages. 

Pleadings must neither be double nor repugnant. “Duplicity” 
in a declaration occurs when any 'count thereof alleges several 
distinct causes of action, in support of the same demand, by 
any one of which allegations that demand is sustainable (b) ; and 
“repugnancy” is said to appear when the different allegations 
contained in any one count arc inconsistent with each other (c). 
A plaintiff, under certain circumstances, however, may escape 
from the difficulty of electing between different modes of 
presenting his case, by inserting in his declaration several 
counts exhibiting his cause of action, under different forms. 
But, as a general rule, several counts on the ^same cause of 
action arc not allowed (d). And any count in violation of this 
rule may, on application of the defendant, be struck out, 
unless tho plaintiff is prepared to prove to the satisfaction of 
the Court or Judge that the particular count objected to is 
proper for determining tho real question in controversy on its 
merits (<•) ; otherwise he must be prepared at tho trial to 
establish “a distinct cause of action” in respect of it (/), and 
if ho fail to do so, ho will have to pay all tho costs which 
tho insertion of the superfluous count may have occasioned. 

It should, however, bo observed, that different causes of 


(a) In selecting which, I have prin* 
oipally taken as my guide Mr. Serjeant 
Stephen's excellent Treatise on Pleading. 

(i) Per Maule, J., Shepherd v. Shep- 
herd 3 1). & L. 202 ; Eedaile v. 
Trwstwdl, 1 Exch. 373; Steph. PI., 
fith cd., p. 286. As to duplicity in 
yariona pleadings, see Webeter t. Watte, 
ll Q. B. 811 ; Fearn, y. Cochrane, 4 
0. B. 274 ; Harrison y. Cotgreave, 
Id. 662 ; Smith v. Lovell, 10 C. B. 6. 
(e> Steph. PL, &th ed., p. 414. 

(d) That is to say,-'-wh«e the catue 


of action appearing in each of several 
counts, when examined with the eyes of 
a pleader, is one and the same. See 
per Mauls, J., Ramsden t. Gray, 7 
C. B. 967-8 ; James v. Bowme, 4 
Bing. M. C. 42(7 ; Hernod v. WiOdn, 
11 Q. B. 1. 

In practice, a special count is often 
joined with a common count, though 
founded on the same transaction. 

(e) R. a. PL, r. 2. 

(/) Id. r. 3. 
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action, of wliateyer' kind— excepting those which give rise 
to replevin and ejectment — provided they be by and f^ainst 
the same parties and in the same rights, may be joined in the 
same suit — ^power being reserved to the Court or Judge to 
order separate trials when such joinder appears inexpe- 
dient (g). 

In Sdied. (B) to the G. L. Proc. Act, 1852, are contained forms 
of declarations adapted to facts of ordinary occurrence. Whilst, 
however, it is enacted that these statutory precedents shall be 
sufficient, it is also provided, that “ the like fomi^may be used 
with such modifications as may be necessary to meet the facts«of 
the case,” and that nothing in the Act contained “shall render it 
erroneous or irregular to depart from the letter of such forms 
so long as the substance is expressed without prolixity” (A), 
Undoubtedly, therefore, sotm latitude i^ in every case to bo 
allowed in framing the declaration (t) ; and this further 
appears from sect 50, which enacts, that where issue is joined 
on demurrer “ tho Court shall proceed and give judgment 
according as the very right of the cause and matter in law 
shall appear unto them, without regarding any imperfection, 
omission, defect in or lack of form ; and no judgment shall be 
arrested, stayed, or reversed for any such imperfection, 
omission, defect in or lack of form.” This provision, however, 
will not justify tho pleader in indulging in inaccurate or verbose vorbortty. 
language. Ho must still take heed that he neither plead that 
which is mere matter of evidence (j), nor that of winch the Court 
takes notice officio, nor that which would come more pro- 
perly from the other side (A) ; nor should he allege dreum- 


(</) 0. L. Proc. Act, 1852, s. 41. 

(A) Id. 8. 91. 

{i) See WUhin^on v. Sharland^ 10 
Exch. 724 ; Fagg v. Nudd, 8 K. & B. 
650 ; Place v. Potts^ 8 Exch. 700. 

O') Hancock v. Noyes^ 9 Exch. 388. 
{h) Wheder ▼. JBavidge^ 9 Exch. 
668 . 

It is sometizDes laid down as a rule^ 


that pleadings should be true;” if 
understood in the sense that no one in 
pleading should lend himself to concoct 
false or sham pleas, the rule is too ob- 
vious to need statement. It certainly 
never referred to the conventional 
fictions of law. See Steph. PI., 5th 
ed., p. 488 ; SmM v. Backwell, 4 Bing. 
514 ; Hute V. Fusk, 4 Exch. 499. 
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m 

Particula- 

rity, 

VuguenoM. 

Departure. 


Argumeuta- 

tiyenesB. 


stances which the law presumes or which are necessarily im>' 
plied ; nor affect an excessive particularify, on the one hand, 
which is not essential to his case (1), nor allow, on the other, 
a statement to be made so vague and general in its terms 
as to give to his adversary information which is not suffi- 
ciently spedffo (»»). 

Another fault in pleading is committed when a depar- 
ture ” occurs (n). This is the term used when either party to 
the action, having taken up one ground of complaint in the 
declaration, or of defence in the plea, at a subsequent stage of 
the pleading deserts it in favour of another ground inconsistent 
therewith (o). Again ** argumentativeness'* will not be sanc- 
tioned in Courts of law, for it is evidently essential, with a 
view to the conclusive determination of disputes, that bolh 
parties should ** advance their positions of fact in an absolute 
form, and not leave them to be collected by inference and 
ai^ument only ** (p). Against undue laxity, moreover, a sec- 
tion (g) of the 0. L. Froc. Act, 1852, has been i^ecifically 
levelled, enacting, that if any pleading be so framed as to 
prejudice, embarrass, or delay the fair trial of the action, 
the opposite party may apply to the Court or Judge to strike 
out or amend such pleading (r). 


(1) Stepb. PL, 6tli ed., pp. 379- 
418. 

(ot) Qri^ewooA v. BlanCy 11 C. B. 
526 ; Wilson r, Braddyll, 9 Exeb. 
718. 

(n) Stepb. PL, 5ib ed., p. 451. 

(o) Ab illttstraiing tbe nature of a 
** departure,” seeSmitAv. A/araaek, 6 
0. B. 486 ; Blliot y. Von GUAny 13 
Q. B. 632 ; Morris ▼. WaBcery 15 Q. 
B. 589 ; Callow y. JenMnsony 6 Exeb. 
666 . 

{p) Stepb. PL, 5tb ed., p. 422; 
iSAartonef t. LeifcAildy 4 0. B. 529 ; 

y. Lovell^ 10 0. B. 6, (wbicb 
case presents several examples of bad 


pleading) ; Weedon y. Woodbridgey 1 3 
Q. B. 462 ; Beade y. Lamby 6 Exeb. 
139 ; Stewart y. CollinSy 10 0. B. 634; 
Leafy, Tutony 10 M. & W. 393. 

As to construing pleadings, see Afoore 
y. Forster y 5 C. B. 220. 

(q) Sect. 52. 

(r) MessUer y. BosOy 13 C. B. 162; 
ForsytA y, Bristotoey 8 Exeb. 847 ; 
Trent y. Huwty 9 Exeb. 21 ; Beg, y. 
The Sadlers^ Co.y 22 L. J., Q. B., 451; 
S. C, 1 B. C. C. 183 ; and see Natt y. 
Budty 4 Exeb. 490 ; Levy y. BaUtofhy 14 
Q. B. 418 ; Outts y. Sarridgsy 9 Q. B. 
1015 ; SmitA y. BwdcweUy 4 Bing. 
512. 
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It has been above observed (s), that one important attribute ^tuouim 

' ^ ^ Oi doouttiQ* 

of pleading is ** certainty.^' To this term in former times was 
attached a technical signification^ and many statements which 
are now rendered unnecessary (f ) — such as of time, quantity, 
quality, value, &c., even when they had not to be proved, 
being immaterial to the issue — were then required to be made 
in the pleadings (w), with a view to producing ** certainty 
therein. At the present day, this useless kind of particularity 
is abolished ; but provision is made for securing to tho de- 
fendant sufficient information as to tho subject-matter of the 
complaint laid against him, when he really may require it, by 
enforcing upon the plaintiff the delivery of “ particulars of 
demand” in aid, as it were, of his declaration (or). In the in- 
debitatus counts, for example, recently framed by the legisla- 
ture, the statements of the plaintiff^s claim are very general (y ) ; 
but, practically, the object of certainty is obtained whenever 
common counts, or counts founded on causes of action of a 
like nature arc used, by tho plaintiff being called on— except 
when tho writ has been specially indorsed — to deliver or file 

full particulars of his demand. In default thereof, a Judge 
may order such particulars to be supplied ” (s). 

There remain to bo noticed two additional points, having re- Profert and 


(a) Ante, p. 164. 

(i) 0. L. Proc. Act, 1852, b. 49. 

(u) Playfer*s case, 5 Bep. 34 b ; 
Steph. PL, 5th ed., pp. 832-337 ; 0. 
L. Com., let Rep., pp. 16, 18, 22, 23 ; 
Ha/rris v. Phillips, 10 C. B. 650. 

(os) See Law y. Thompson, 4 D. & L. 
64, 57 ; Berkley v. De Vere, Id. 97 ; 
Stannard v. UUithome, 3 Bing. N. C. 
326 ; per Tindal, C. J., Bulnois t. 
Mackenzie, 4 Bing. N. 0. 132. 

(y) C. L. Proc. Act, 1852, Sched. 
(B.), No. 1-14 ; Bracegirdle y. 
Minks, 9 Ezch. 361. **Thoagh for- 
merly Courts were strict, yet now they 
draw nearer to common sense. There 


was a time when assumpsit pro bonis et 
mercimoniis generally, would have been 
wondered at ; and Molt used to say, he 
was a bold man that first Yeniured on 
them : Mayes y. Wwrren, 2 Str. 933. 
See peirWilliams, J., Seeger y. Duthie, 
29 L. J., C. P., 267. 

(a) R. G. Pr., rr. 19 — 21 ; Fussell 
Y. Gordon, 13 C. B. 847 ; Marris y. 
Montgomery, 11 C. B. 393. 

These rules as to particulars of de- 
mand apply to particulars of set-off, 
when the latter contain ^‘claims of a 
similar nature as those in respect of 
which a plaintiff is required to deliver 
or file particulars B. G. Pr., r. 19. 
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AvermentB 

ofoonditiona 

precedent. 


The defence. 


ference to the declaration in common with the subsequent steps 
in pleading : 1. Profert and oyer are no longer necessary in 
pleadings {a) ; but when any document is referred to by the 
one party in his pleading, it may be set out, either wholly or 
in part, by his opponent^ and is to “ bo deenred and taken to 
be part of the pleading in which it is set out^' (ft). 2. When 

the rights of a party pleading depend upon the performance of 
conditions precedent, performance of such conditions may be 
averred generally (c ) ; and “ the opposite party shall not deny 
such averment generally, but shall specify in his pleading the 
condition or conditions precedent, the performance of which ho 
intends to contest'^ (c). 

There are several different modes in which a defendant may 
answer the plaintiff's claim. He may set up a defence, either, 
1, by way of demurrer (d) to the declaration ; or, 2, by plead- 
ing in abatement ; or, 3, by pleading in bar {e) of the action ; 
or, 4, he may both plead and demur (/) to the declaration ; or, 
6, he may pay money into Court and plead such payment ; or, 
6, he may set up certain equitable defences (g). 


(a) C. L. Froc. Act, 1852, s. 55 ; 
Webb ▼. Adhim^ 14 C. B. 401 ; Sims 
V. Edmande, 15 0. B. 240 ; Wood y. 
Cofpper Miners* Co., 14 C. B. 428. 
Ab to the former practice in regard to 
profert and oyer, see C. L. Com., 1st 
Bep. p. 25. 

(5) Sect. 56 ; Sims y. Edmands^ 
Bupra ; Eeg» y. Sadlers* Co,^ 22 L. J., 
Q. B., 451 ; 5. C. 1 B. C. 0. 183. 

As to the right of inspecting and 
copying documents in the hands of an 
opposite party, see 14 & 15 Viet. c. 99, 
a. 6; 0. L. Proo, Act, 1854, a. 50; 
Pepper y. Chambers, 7 Exch. 226 ; 
Sneider y. Mangtno, Id. 229 ; Hill y. 
Philpf Id. 232 ; HumSY.HewUt,ld, 236. 

(c) Sect. 57 ; Bendey y. Dokves,' 9 
Bzch. 666 ; Bamberger y. Commef^eial 
Credit Asa, Soekiy, 15 C. B. 676. See 
0. L. Com., lat Bep., p. 25 ; Rust y. 


Nottidge, 1 E. & B. 99 ; Phelps y. 
Prothero, 16 C, B. 370. 

(cf) Objections to pleadings by way 
of special demurrer are taken away by 
the C. L. Proc. Act, 1852, s. 51. 

(c) Another division of pleas is into 
that of dUatory and peremptory pleas, 
see Steph. PI., 5th cd., pp. 550, 551. 

(/) C. L. Proc. Act, 1852, s. 80. 
See LumUy v. Gye, 22 L. J., Exch. 9; 
Sheehy v. Professional Life Ass, Co., 
13 C. B. 801 ; Pmee v. Hewett, 8 
Exch. 146 ; Lawton y, Elmore, 27 L. J., 
Ex. 141. 

It is within the discretion of the 
Court or a Judge to allow of both a 
plea and a demurrer under this sec- 
tion : Thompson y. Knowles, 18 Jur. 
1018 (Exch.); Plod v. Elee, 22 L. J., 
Exch. 192. 

(^) As to a plea to the jurisdiction; 
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A defendant, who > wishes to demur to his adversary’s nomumr. 
declaration, must, according to the form of demurrer given 
by the 89th section of the 0. L. Proc. Act, 1852, allege 
that it " is bad in substance ” (A) ; and the same section 
further enacts, that in the margin qf the demurrer “ some 
substantial matter of law intended to bo argued shall be 
stated ; and, if any demuiTer shall be dclivci’ed without such 
statement, or witli a fnvolous statement, it may be set aside by 
the Court or a Judge, and leave may be given to sign judg- 
ment as for want of a plea” (i). With respect to the time Ti mofin - 
within which a defendant may tlius demur or may plead in bar, 
it is enacted, that when he is within the jurisdiction of the 
Court where the action is brought, the time allotted for so 
doing, unless extended by the Court or a Judge, shall be 
days ; and a iiotice requiring the defendant to plead in eight 
days, otherwise judgment, may, whether the declaration be 
delivered or filed, be indorsed upon the dcclai’ation, or delivered 
separately (A*). But, if the defendant plead in abatement, ho 
must do so within /our days (/). 

A plea in abatement does not propose to answer the cause rioa 

\ , abutomont. 

of action, but shows ground for abating or quashing the 
original writ in a real or a mixed action, or the declaration in 
a personal action, and makes prayer to that effect” (m). 

Such pleas have been discouraged in modem times (w), as 


see Steph. FI., 5th ed., p. 51 ; Munden 
Y. Duke of Brummekf 10 Q. B. 656 ; 
Spomer v. JuddoWf 6 Moore F. C. C. 
257 - 

(h) The same form, mutatis mu- 
tandis, is applicable at any stage of the 
pleadings. 

(t) As to the practice relating to de- 
murrers, see B. Fr. 1853, rr. 14 — 17. 

(Jc) C. L. Proc. Act, 1852, s. 63; 
E. Pr. rr. 9, 174— 176. 

As to the time for pleading after 
amendment, see G. L. Froc. Act, 1852, 


B. 90. 

(l) See generally on this subject Chit. 
Archb. Frac., 10th ed., p. 866. 

(m) Stepb. FI., 5th ed. pp. 62 — 66, 
and note 17 ; Chit. PI., 7th ed., Vol. I,, 
pp. 462 et seq. ; Id. Vol. 111., pp. 9 
et Bcq. 

(n) Broadhent v. Ledunt/rd^ 11 Ad. 
& £• 209. A plea in abatement must 
be Yerified by affidavit ; 4 Anne, c. 16, 
and see Johneon y. PoppleweU^ 2 
Tyr. 717. 
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— ofnon- 
Joindor. 


Fleas ia bar. 


Traverse. 


esdiihitmg a iend^c^ on the part of the defendant to evade, by 
technical objections, the trial of the matter alleged against him. 
The most common plea of this kind is for nonjoinder of those . 
who ought to have been made parties to the suit. Carrying 
out the principle, that^a plea in abatement should give the 
plaintiff a better writ or declaration, it has been enacted, that 
when nonjoinder of any person as co-defendant is so»pleaded, 
the defendant must aUego in his plea that such person is 
resident within the jurisdiction of the Court, and verify his 
residence with convenient certainty by affidavit (o). The pro- 
visions, moreover, of the C. L. Pros. Act, 1862 (p), by which 
greater facility than was previously permitted is given for 
amendments, both before and at the trial, in respect of non- 
joinder of plaintiffs in an action, have rendered the use of this 
plea infrequent. 

Certainty, brevity, and precision, which have been before 
alluded to as qualities requisite in the declaration, are no less 
essential in all the subsequent pleadings (q). But there are 
also divers special rules affecting pleas which should here be 
mentioned. 

Pleas in bar (r) are divided into pleas by way of traverse 
— and by way of con/essioti and avoidance. 

A plea which answers the declaration by way of traverse (a), 
may either contradict specifically, in terms, some one or more 
essential or material allegation tiiereiu — which is called the 
* common traverse * — or it may deny generally its entire alle- 


(«) 8 A 4 Will. 4, 0. 42, s. 8 ; /oK 
T. Ownon, 4 C. B. 249. 

(i>) Seets. 84—40, 222. See B. O. 
Fr., r. 6; If noajoinder of plamtiffs be 
lileadedp the writ and other proceedings 
in the action may be amended without 
order. Oraufwrd t. Cocks^ 6 Exch. 
287; Chwbwn v. Wtaring, 9 Exch. 
207. 

(q) Am to certainty in pleas, see 


TwMtm T. Stuodrt^ 2 Smith L. 0., 4th 
ed., p. 50. 

(r) As to pleas in estoppel, whidi 
are of Gomparatively rare occurrence, 
see Steph. PL, 5th ed., pp. 227, 228, 
250, 251. 

(s) Special traverses are now abo- 
lished. (see C. L.* Proc. Act, 1852, 
8. 65), or at aU events rendered un- 
necessary. 



▲OnON AT LAW. If? 

gation8> or the-priiicipal &ot or facts on which it is founded 
Ih^this latter case the fom of traverse is called the * genei^ 
issue* (u). 

At different periods in the history of pleading, the de- 
fences (et) permitted to he set up under the general issue have 
varied very mate^g^y. Before the Buies of Hil. T., 4 Willfd, 

' the gen^i^ issue was held to comprehend, in the actions where 
it could he pleaded, a multitude of grounds of defence whidi, 
since those rules, have heen withdrawn from its operation. 

The pleading Buies of Hil. T., 1853, conjointly with the 
enactments of the first C. L. Proc. Act (y), determine what de- 
fences can now he properly raised under the general issue, and 
what must he specially pleaded — a point proper to he ohsorved, 
inasmuch as a plea amounting to the general issue is clearly 
ohjectionahle, as violating the rule imposing brevity on the 
pleader ; and such a plea might give rise to an application to 
a Judge to have it amended ^s). 


(0 Steph. PL, 5th ed., p. 169 ; G* 
L. Proo. Act, 1852, cs. 76 — 79. By 
the 76th section, defendant may 
either trawerse generally such of the 
fiicta contained in the declaration as 
might have been denied by one plea, 
or may select and traverse separately 
any materiid allegation in the declara- 
tion, although it might have been in- 
cluded in a general traverse see Cool^ 
ing v. Great Northern It, f7., 15 Q. B. 
486. The provision in the latter part 
of the above section is an innovation 
on the former rules of pleading : see 
Sutherland 4 PraU^ 11 W. 812, 
818. 

By the 79th section of the above 
Act, it is provided, that either party 
may plead in answer to the plea or 
subseqaent pleading of his adversary, 
that he joins issue thereon,” according 
to a certain form there given ; and 
**siidi form of joinder of issue shall 
be deemed to be a denial of the sub- 


stance of the plea or other subsequent 
pleading, and an issue thereon.'* As 
to the operation of this form of joining 
issue in a replication* see Glover v. 

9 Ezch. 158. 

(u) With respect to traversing mat- 
ters of “inducement,” it has been 
said, whatever is material induce- 
ment, if not traversed, is admitted. 
Nothing is admitted by the plea of 
not guilty, except what is material to 
raise the duty, or create the obligation, 
for the breach of which the action is 
brought:” Judgm. Grew v. JliU^ 8 
Bzch. SOI. 

As to inducements generally, see 
Steph. PI., 5th ed«, pp. 212, 277; 
Smith V. TrowedaUy 8 B. A B. 83. 

(jc) 1 Chitt. PL, 7th ed., pp. 489 
et seq. 

(y) B. G. PL, rr. 5—8, 10—12, 
15—17, 19—21; 0. L. Proo. Act, 
1852, s. 7B. 

(s) See Owen v. CftaUU^ 6 C. B. 115 ; 
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NoawH regard to the general issue of non ammpsHid), the 

sijcth pleading rule directs, that, "in all actions on simple 
contract, except as hereinafter excepted, the plea of non 
ammpoit, or a plea traversing the contract or agreement 
aiy^ged in the declaration, shal} operate only as a denial in 
feet of the express contract, promise, or agi|ieii^ei^t alleged, or 
of the matters of fact from which the contract, prsmise, or ’ 
agreement alleged may he implied hy law ’’ Q>). 

The plea of non aaatwip^t, however, is inadmissible where 
that of nunqmm indehitatu& is applicable (c). This latter plea, 
which is the general issue in the action of debt, operates 
" as a denial of those matters of fact from which the liability 
of the defendant arises ; ex. gr. in actions for goods bargained 
and sold, or sold and delivered, the plea will operate as a 
denial of the bargain and sale, or sale and delivery, in point of 
fect”(<?). In all actions for "money had and received,” it 
will operate as a denial both of the receipt of money and the 
existence of those facts which make such receipt by the 
defendant a receipt to the use of the plaintiff (a). The 
Hrara buT ge^^oral issue is specially prohibited in actions upon bills of 
«r note. exchange and promissory notes. In such actions a plea in denial 
must traverse some matter of fact, as the drawing, making, 
indorsing, accepting, or presenting of the biU or note (/). 

The plea of non est factum (y), which occurs in an action 
on a bond or other specialty, will operate as a denial of the 
execution of the specially declared on "in point of fact 


General ia- 
fiue not ai- 


Xon eat 
ftetum. 


SMy V. 2 Cr. M. A R. 855 ; 

Mormon v. Chadwick^ 7 C. B. 266 ; 
Donoon ▼. CcUU^ 10 C. B. 523 ; 
orlonel t. Pratt^ 11 M. A W. 312^ 
318 ; Nevfton t. Crdntt^ 5 0. B., N. S. 
627. 

As to the scope of tbe Rules of Hil, 
T« 4 Will. 4, see per Jfaule, J,, Vomey 
Y. Hidman^ 5 0. B. 232. 

(a) See the form of this plel^ C. L. 
Pioe. Act 1352, Sehed. (B.), No. 87. 


(b) Examples of the operation of non 
asstmpait are annexed to reg. 6. 

(c) See the form of this plea, G. L* 
"Bioo. Act, 1852, Sched. (B.), No. 36. 

(d) Martm v. Andreuw, 7 E. A 
B. 1. 

(c) R. G. FI. reg. 6. 

(/) R. G. PI. reg. 7. 

(jf) See the form of this plea, 0. L. 
Froc. Act, 1852, Sdbed. (B.), No. 88. 
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only *’ (h). And non detimt, which is the general issue in de- Nm d«tt< ' 
tinue (»), puts in issue the detention of the goods only in respect 
of which the plaintiff sues, but not his properly therein (A;). 

In actions for torts, the plea of not guilty (/) will ** operate Notguuty. 
as a denial only of the breach of duty or wrongful act. alleged 
to have been conunitted by the defendant, and not of the facts 
stated in the inducement; and no other defence than such 
denial shall be admissible under that plea ; aU other pleas in 
denial shall take issue on some particular matter of fact 
alleged in the declaration” (m). Thus, “ in an action for a 
nuisance to the occupation of a house by carrying on an 
offensive trade, the plea of not guilty will operate as a denial 
only that the defendant carried on the alleged trade in such a 
way as to bo a nuisance to the occupation of the house, and 
will not operate as a denial of the plaintiff's occupation%»f the 
house. In an action for obstructing a right of way, such plea 
will operate as a denial of the obstruction only, and not of the 
plaintiff’s right of way. In an action for slander of the 
plaintiff in his office, profession, or trade, the plea of not guilty 
will operate in denial of speaking the words, of speaking them 
maliciously, and in the defamatory sense imputed, and with 
reference to the plaintiff’s office, profession, or trade ; but it 
will not operate as a denial of the fact of the plaintiff holding 
the office or being of the profession or trade alleged.” 

So, in actions for trespass to land, the plea of not guilty 
operates merely “ as a denial that the defendant committed 
the trespass alleged in the place mentioned in the declara- 
tion ; ” and “ in actions for taking, damaging, or converting 
the plaintiff’s goods, the plea of not guilty shall operate as a 
denial of the defendant having committed the wrong ^egod. 


(A) E. G. PI. reg. 10. FoMketly t. 
M^Enight, 6 B. A fi. 790. 

(«) Ante, p. 116 . 

<£) B. G. PI. teg 16. 

(Q See the form of this plea, G. L. 


Froo. Act, 1852, Sched. (B.), No. 43, 
(m) B. G. PL reg. 16. Eenridt v. 
Hordw, 7 B. & B. 628 ; Lmfurd r. 
Lake, 3 H. A N. 276. 

ir2 
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taking, damaging, or converting the goods mentioned, but 
not of the plaintiff’s property therein ” (»). 
mSy^f*** dionld here he noticed, that, although in an action 

to- u several pleas, replications, or subsequent pleadings, or several 
avowries or cognizances founded on the same ground of answer 
or defence, shall not be allowed ” (o) ; yet it is within the 
discretion of the Court or Judge before whom the matter is 
brought to suspend this rule in any case where, by so doing, 
the determining of tho real question between tiie parties on its 
merits would seem likely to be scoured (^). But "the fol- 
lowing pleas, or any two or more of them, may be pleaded 
together as of course, mthmt leave of the Court or a Judge ; 
that is to say, a plea denying any contract or debt alleged in 
the declaration, a plea of tender as to part, a plea of the 
Statute of Limitations, set off, bankruptcy of the defendant, 
discharge under an Insolvent Act, phne administravitt plene 
adminietravit preeter, infancy, coverture, payment, accord and 
satisfaction, release, not guilty, a denial that the^ property an 
injury to which is complained of is the plaintiff’s, leave and 
license, son assault demesne,’’ and any other pleas which the 
Judges may hereafter allow by any rules duly made (;). But 
by leave of the Court or a Judge, the defendant may " plead, 
in answer to the declaration or other subsequent pleading of 
the plaintiff, as many several matters as he shall think neces- 
sary for his defence ’’ (r) ; although an affidavit of thp party 
applying for leave to plead, or his attorney, may be required 
by the Court or Judge, ** to the effect that he is advised and 
believes that he has just groimd to traverse the several matters 
proposed to be traversed by him, and that the several matters 
sought to be pleaded as aforesaid by way of confession and avoid- 
ance (s) are respectively true in substance and in fSact ’’ (^). 

(n) B. O. Fl. reg. 10, 20. (r) Id. & 81. 

(p) At G*. PI. reg. 2 ; see also rog. 8. (a) Ab to pleading in confesaion o-"*! 

See Qalu y. Lord Hollamd^ 7 ayoidance, see ante, p. 166. 

B. AB. 886. (t) 0. L. Proo. Aot^ 1862, a. 81 ; 

(ig) Cl. L. Proo. Ao^ 1862, a. 84. and aee Id. as. 80, 82 — 86. 
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WitlPrespeot to pleas wluoh must be specially pleaded, it is 
directed («), that in any species of action on contract, as >7ell ' 

as in tort, ** all matters in confession and avoidance, including 
not only those by way of discharge but those which shew the 
transaction to be either void or voidable in point of law on 
the ground of fraud or otherwise, shall be specially pleaded/’ 

Thus, “infancy, coverture, release, payment, performance, 
illegality of consideration either by statute or common law, 
drawu^, indorsing, accepting, &c., bills or notes by way of 
accommodation, set-off, mutual credit, unseaworthiness, mis- 
representation, concealment, deviation, and various other 
defences,” must be specially pleaded {x). 

Fleas in confession and avoidance may be, 1, in iustification neasinooc 

** ^ fesslon and 

or excuse ; 3, in discharge ; or, 3, to the foundation of the 
action : these three classes of pleas are clearly distinguishable 
from each other. The characteristic of a plea belonging to 
class 1 is this, — that, whilst admitting the allegations contained 
in the declaration to be true, it puts forth new matter to excuse 
or justify the act charged against the defendant (y) : 'in illus- 
tration of this class may be mentioned the pleas of son assault 
demesne, and leave and license. 

In a plea falling within the 3nd of the above classes, the 
complaint set forth in the declaration is likewise admitted to 
be true ; but matter in discharge of the liability sought to bo 
imposed on the defendant is presented as a defence to the 
action ( 2 ), as, for instance, in a plea of payment, set-off, or 
the Statute of Limitations ; to each of which pleas, being of 
frequent occurrence and practical importance, a few remarks 
will be here directed, before considering specifically the third 
and last dass of pleas above mentioned. 

(u) B. O. PL rr. 8, 12, 17. fences to actions on contract not under 

(a;) B. G. PL ■ng. 8. seaL 1 Chitt PL, 7th ed., p. 488 ; 

(y) Wtavtr t. Ward, Hob. 184. See Drttter ▼. Odbrid, 15 C. B. 622 ; 

Tighe ▼. Owtper, 7 E. A B. 689. FUndOon t. Ilatt, 14 Q, B. 880. 

( 2 ) See an analytical taUe of de- 
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Bnymont. 


Tender. 


The form of a plea of payment before action, girett by the 
first C. L. Froc. Act (a), is as follows, “that before action 
he (the defendant) satisfied and discharged the plaintiff’s 
claim by payment ” (A). If a ready-money transaction takes 
place, i. e. a simultaneous exchange of goods for money, or a 
prepayment of money in anticipation of the consideration 
bebg performed, it has been held, that the nature of this 
transaction need not be the subject of a special plea, but may 
be shown under the general issue (c) ; and if payment were 
made after the action had been commenced, and it were 
accepted in full satisfaction and dischaige of all the causes of 
action in respect of which it was made, and of damages and 
costs (d), the fact of such payment would still be a good 
defence (e). Payment may also be pleaded in satisfaction 
when the defendant has discharged (/) his debt by giving a 
bill or promissory note, taken by the plaintiff as money, for 
the debt, though the latter be greater in amount than the 
security thus given in satisfaction thereof. 

A plea of tender (g) is always accompanied in actions ar 


(а) Sched. (B.), No. 40 ; B. Q. PI. 
reg. 14. 

(б) As to satisfying a dobt by the 
payment of a less snm than that due, 
seeiS^resy. Tripp^ 16 M. &W. 28, and 
post, Bk. II. chap. 2 ; QaakiU v. Skene^ 
14 Q. B. 664 ; and note to Cumber v. 
TFonc, 1 Smith, L. C. 4th ed., 246. 

(c) Btaaey v. Barnett^ 9 M. & W. 
312 ; but see Littlechild y. Banks, 7 
Q. B. 789 ; Smith y. Winter, 21 L. J., 
C. P., 168 ; 8. C., 12 0. B. 487. 

(d) Cook y. Hopewell, 11 Exch. 555. 

(e) Corbett y. SmnburM, 8 Ad. k B, 
673 ; Ohitt. jun. PL, p. 374 ; Ansell 
y. Smith, 3 Bowl. 193. 

(/) Shtrd y. Rhodes, 1 M. & W. 
153 ; OaddU y. Skene, 14 Q. B. 664 ; 
OriffiOw y. Owen, 13 M. & W. 58, 64; 


James y. Williams, Id. 828 ; BeU 
shaw y. Bush, 11 C. B. 191 ; Sayer 
y. Wagstaff, 5 Beay. 415. As to the 
appropriation of payments to specific 
debts, see Mills y. Powkes, 5 Bing. 
N. C. 455 ; Williams y.^ Chdffiths, 5 
M. & W. 300 ; Nottidge y. Prichard, 
2 Cl. & F. 379 ; Wdh y. Weatherby, 
1 Bing. N. C. 502, 505. 

And as to payment of the debt of 
another by a third party, see Jones y. 
Broadhvrst, 9 G. B. 173, and Bdshaw 
y. Bush, supra. 

{g) Wadds ease, 5 Bep. 114 a ; 
Biaf^ y. Clark, 5 C. B. 865 ; Smith 
y. Manners, 5 C. B. 682 ; Walsh y. 
Sonthworih, 6 Exch. 150 ; Thompson 
y. Jackson, 1 M. & Cr. 242. 
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contradn by payment of money into Court (A). It is only 
available to the defendant when the plaintiff’s demand is 
certain in its character and is in the nature of a debt> although 
its amount may nof have been expressly agreed upon between 
the parties («). A tender cannot be pleaded to an action for 
purely unHqiddated damages, as for breach of an agreement (A), 
nor where the intervention of a jury or reference to a master 
is necessary for ascertaining the amount really due. It should 
be observed, with respect to the mode of tender, that to be 
good it must be unconditional {1). 

The C. L. Froc. Act, 1852 (m), made express provision with Phymoit 
respect to the plea of payment of money into Court. And the 
C.L.Proc. Act, 1860, has extended the right, under certain condi> 
tions, to pay money into Court in actions of replevin, on a bond, 
and for detaining goods of the plaintiff (»). The form of the 
plea given by statute (o), sufficiently explains its character. It 

states that the defendant “brings into Court the sum of £> , 

and says that the said sum is enough to satisfy the claim of 
the plaintiff, in respect of the matter herein pleaded to.” 

Money may bo thus paid into Court “ by way of compensation 
or amends” in all actions “except actions for assault and 
battery, false imprisonment, Ubcl, slander, malicious arrest or 
prosecution,” or “ debauching of tlie plaintiff’s dai:^hter or 
servant” (j>). 

The, effect of the plea of payment into Court is to admit 
some-cause of action {q ) ; and it is of importance to note the 
nature and extent of the admission which the defendant makes 


(&) James v. Vam, 29 L. J., Q. B., 
169 ; Pether r. SheUm, 1 Str. 688. 

STuith V. Mamners, 6 0. B., N. S., 
632 ; see Free. FI., by BuUen and 
Leake, p. 408. 

{k) Dearie ▼. Barrett, 2 Ad. A E. 82. 
(2) I Wme. Saund., 6ih. ed., 33 e ; 
Bowen v. Owen, 11 Q. B., 180 ; Finch 
T. MiUer, S C. B. 428 ; Bichardson r. 


Jackson, 8 H. AW. 298 ; Bevarn ▼. 
Bees, 806. 

{m) ^te. 70 — 73 j Fr. B. rr. 11, 12. 
(a) Sects. 23—25. 

(o) C. L.. Free. Aci^ 1862, s. 71. 

{p) Id. 8. 70. Thompson t. ^lep- 
pard, 4 E. A B. 63 ; see also 6 A 7 
Viet. 0 . 96, s. 2. 

(2) Jones r. Beads, 6 Bovl. 216. 

k 
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thereby. In- recent oases, this question has been carefoUy 
considered (r), and we may deduce therefirom, that, on a 
general cotmt in indebitatus assumpsit or debt, the plea of 
payment into Court adn^ts only a oaura of action to the 
amount paid into Court, and no more, and is an admission for 
no other purposes whatever. If, in such a case, the payment 
be made by two or more defendants jointly sued, it will not 
operate as an admission of any partnership or joint contract 
between them, which could render them liable beyond the 
amount so paid in; so that, if the plaintiff seeks to recover an 
additional amount, he will have to prove a contract imder 
whidi. the defendants are jointly liable to an amount exceeding 
that paid in. If, however, the declaration is framed on a 
special agreement, the rule is different, for payment into Court 
will admit the contract and the breach of it as alleged. In an 
action of tort, “ when the declaration is general and unspecific, 
the payment of money into Court, though it admits a cause of 
action, does not admit the cause of action sued for ; ” so that 
the plaintiff, in order to recover larger damages than the 
amount paid into Court, must give evidence of the cause of 
action sued for («). But, if the declaration is spedific, so that 
nothing would be due to the plaintiff from the defendant, iinlaaff 
the defendant admitted the particular claim made by the decla- 
ration, payment of money into Court admits the cause of action 
sued for, and so stated specifically in the declaration ; although 
even then, in some cases, it may be necessary for the plaihiiff to 
prove his cause of action, with a view to the amount of iln-magoa 
The pleas of tender and of payment into Cou^ have been 

(r) Sehrtffer y. Coirdtn, 11 0. B. could not' Iw paid into Oonrt 
SSI j Ptmn T. The MorntmihOire a L. Proo. Act, 1852, a. 70 : The 

B. a, 11 a B. 855; Story y. Fim^ BUhop of London r. M^lfeU, 9 u«ji. 

6 Bnb. 128; aeo nompe6n t. 400; bnt aee 0. L. Fne. Act, 1800, 

pard, 4 B. A B. 58. a. 25, aa regazds aotiona on bonda and 

In an action on a bond, irbere in dctinno. 
breaehM are aaaigned nnder the 8 A 9 (•) Jndgm., Perron y. The Mon^ 

WL 8, c. 11, it nraa hoM that monqr monthehire R O., 11 a B. 865-8. 
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said (i) to present exceptions ip the rule, that pleas must be 
mther by way of traveise or in confession and ayoidance of the 
cause of action. In strictness they are pleas in confession 
and satisfaction by matter subsequqjit to the commencement 
of the suit, of the claim put forth. It has been deemed oon> 
venient, howeyer, to notice them in this place. 

The form of a plea of set>off giyen in Schedule (B) of the G. L. 
Proc. Act 1852 (u), is that ** the plaintiff, at the commencement 
of this suit, was and stiU is indebted to the defendant in an 
amount equal to the plaintiff’s daim, for [here state the cause 
of set-off, as in a declaration,] which amount the defendant is 
willing to set off against the plaintiff’s claim.” The opportu- 
nity extended to a defendant to forego a cross action, in respect 
of the subject matter of his plea of set-off, is giyen by sta- 
tute (d;), but this plea is allowable only “ where there are 
mutual debts between plaintiff and defendant” due in the 
same right (y), “ or (if either party sue or be sued as executor or 
administrator) when there are mutual debts between the testator 
or intestate and either party ” (s). The right of set-off exists 
** notwithstanding that such debts are deemed in law to be of a 
different nature, unless in oases where either of them accrues by 
reason of a penalty contained in any bond or specialty ” (a). 

A plaintiff may, howeyer, preclude the necessity of a plea 
of set-off, by giying credit for sudi cross demands as his oppo- 
nmit might otherwise haye made the subject of a plea of this 


0) Stoph. PL, «d., pp. 252-3. 
(«) No. 41. 

(«) 2 Gko. 2| oM2; 8 Geo, 2, c. 24, 
I$lerg v. 8 Exch. 852 ; 

BtU y. 8 C. B. 887 ; Cat^dli y, 

Boddin^Um^ 1 E. & B. 66 ; Bickarda 
y. Jame »9 2 Bidi. 471 ; Eyton y. Zrie- 
iteddUt 4 Ex«di. 159 ; OraaU y. The 
Royal Exchofoge Aae, Qo.^ 5 EL & S. 
489 ; QaU y. 1 T. & J. 180 ; 

7B.8(B.84; (hoea 
y. Wmwfm, 28 li. 0. P. 8 ; Oliitt. 


Contr .9 5th e<l., pp.787et seq.; Bee 
0, L. Proc. Act^ 1860, a, 20. 

(b) 2 Geo. 2, c. 22, s. 18 ; AttwooU 
y. AUwooU^ 2 E. A B. is ; MardaU y. 
TheUuoon, 18 Q. B. 857, 8. C. (in 
Error,) 6 E. A B. 976 ; but see Watte 
y. BeoBf 9 Exoh. 696, 8. 0» (in Error), 
11 Ezcb. 410. 

(a) 8 Geo. 2, c. 24, s. 5. As to 
when a plea of payment or of set-off 
flhonld be pleaded, see Thomae y. 
Cfroee^ 7 Exch. 728. 


Set*off. 
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nature. And by the 13th pleading rule (6), it is ordered, that 
• ‘*in any case in which the plaintiff (in order to avoid the 
expense of the plea of payment or setoff) shall have given 
credit in the particulars of his demand for any sum or sums of 
money therein admitted to have been paid to the plaintiff, or 
which the plaintiff admits the defendant is entitled to set-off, 
it shall not be necessary for the defendant to plead the pay- 
ment or set-off of such sum or sums of money. But this rule 
is not to apply to cases where the plaintiff, after stating the 
amount of his demand, states that he seeks to recover a*certain 
balance, without giving credit for any particular sum or sums, 
or to cases of set-off where the plaintiff does not state the 
particulars of such set-off.” 

Fleas of payment, set-off, and all other pleadings capable of 
being construed distributivcly, are to be so construed ; and 
if issue is taken thereon, and so mueh thereof as shall be 
sufficient answer to part of the causes of action proved shall 
be found true by the jury, a verdict shall pass for the defend- 
ant in respect of so much of the causes of action as shall be 
answered, and for the plaintiff in respect of so much of the 
causes of action as shall not be so answered ” (e). 

Ltmi^on^ The object of the Statutes of Limitation is, we are told (rf), 
“ to preserve the peace of the kingdom, and to prevent those 
innumerable peijuries which might ensue if a man were allowed 
to bring an action for any injury committed at any distance of 
time.” . 

The leading Statutes of Limitation are 21 Jac. 1, c. 16, 
3 & 4 Will. 4, c. 27, 3 & 4 Will. 4, o. 42, with which should 
be read 19 & 20 Viet. c. 97. In connection wffei tiiese must 
be considered 9 Geo. 4. c. 14 (commonly called Lord Tenter- 

(b) See also B. Q. Pr. reg. 19; PutttHl Kirby, 15 C. B. 430 ; Oabrid ▼. 

T. Oordon, 18 0. B. 847. Dresser, Id. 627. 

(fi) 0. lb Pioo. Act, 1852, B. 75, (fi) 8 Bla. Com., p. 307 ; see 
'JSnAiBtnit T. ChurdMer, 8 £L A B. 161. per Story, J., Sell y. Aforrisott, 1 
See par Jervis, 0. J., Wilkinson t. Peters (0. S.) B. 860. 
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den's Act), which, was enacted to meet numerous questions 
which had ** arisen in actions founded on simple contract 
as to the proof and effect of acknowledgments and promises 


offered in eyidence for the purpose of taking cases out of the 
operation ” of ihe above-mentioned Statute of James. 

Under 21 Jac. 1, c. 16, s. 1, an uninterrupted adverse 
possession for twenly years operated as a complete bar to an 
action in ejectment, except under circumstances of disability i, o. 
enumerated in the 2nd section of that statute, viz. infancy, 
coverture, unsoundness of mind, imprisonment, and absence 
beyond seas. In these oases, the party who was suffering 
under disability at the time when the right of entry first 
accrued, was aUowed to bring his action (e) at any time within 
ten years after its removal ; and now, imder 3 & 4 Will. 4, c. 

27, s. 2, no person shall make an entry or distress, or bring an 
action to recover any land or rent (^)y‘but within twenty years 
next after the time at which the right to make such entry or 
distress, or to bring such action, shall have first accrued (ff) to 
some person through whom he claims ; or if such right shall not 
have accrued to any person through whom he claims, then within 
twenty years next after the time at which the right to make 
such entry or distress, or to bring such action, shall have first 
accrued to the person making or bringing the same (4). By 


o. 2r. 


(e) See notes to Nepean t. Doe, and 
Taylor d. Atkyns ▼. fforde, 2 Smith 
L. C. 4th ed., pp. 534 et seq. ; Lafond v. 
Ruddock^ 13 C. B. 813, which was 
decided under sect. 7 of the Statute of 
James. See Ruchniaboye y. Ltdhdbhoy 
Mattichmidf 8 Moore, P. C. G. 4; 
^Strithorat y. Orame, 3 Wils. 145. 

(/) James y. Salter^ 8 Bing. N. 0. 
54^ 552 ; Dean amd Chapter of Ely 
Y. Oaeh, 15 M. & W. 617; Doe d. 
LcunedeU y. Qower^ 17 Q. B. 589 ; Doe 
d. Baddeley v. MoMey^ Id. 378 ; 
Smith Y. Llayd^ 9 Exch. 562 ; Dum- 
frey v. Gery^ 7 C. B. 567 ; Manning 


Y. PhelpSf 10 Exch. 59. 

(y) Doe d. Davy y. Oxenhamf 7 M. 
Sc W. 131 ; Keyse y. Powell^ 2 E. & 
B. 132 ; De Beauvoir y. Oieen, 5 
Exch. 166 ; Cork amd Bandon R. C. 
Y, Qoode^ 13 C. B. 618, 826; Randall 
Y. StevenSf 2 B. & B. 641 ; Austin y. 
Llewellyn^ 9 Exch. 276; Deed. Palmer 
Y. Eyre^ 17 Q. B. 366 ; Doe d. Bad- 
deley y. Massey^ Id. 373. 

(A) ChamJb y. EUU^ 9 M. & W. 113 ; 
Foreyth v. Brutwoe^ 8 Exch. 716 ; 
Melling y. Leak^ 16 G. B. 652 ; Man- 
ning Y. Phelps^ 1 0 Exch. 59. 
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8A4WI1L4, 

«. 42 . 


£dmitatl«a 
of Aetloii 
upon limi^ 
oonjbraot. 
in Joo.l»e. 


ilie Idtibi section of the last-mentioned statute, persons under 
the disabilities enumerated therein are allowed ten years &om 
the termination of such disability, or their representatives the 
same period from their death or the termination of their disa- 
bility, 'whichever ^all first happen, to bring actions of the 
kind now alluded to ; though by a proviso in the 17th section, 
no such action shall be brought but within forty years next 
after the right of action shall have accrued. 

Under the 3 & 4 Will. 4, o. 42, s. 3, all actions of debt for 
rent upon an indenture of demise, or of covenant or debt upon 
any bond (t) or other specialty, &c., and actions of debt or 
soL fa. upon recognizance shall be commenced and sued 'within 
twenty years after the cause of such actions or suits; and 
actions for penalties, damages, or siuns of money given by 
statute to parties grieved, within two years after the cause ‘of 
such actions and suits accruing ; and actions of debt upon any 
award when the submission is not by specialty, or for any fine 
due in respect of any copyhold estate, or for an escape, or for 
money levied on any fi. fa., within six years after the cause of 
action shall have accrued. The 4th section contains a proviso 
with regard to persons labouring under the disabilities therein 
mentioned (k ) ; and the 5th section provides, that in oases of 
due acknowledgment in writing or payment on account of 
principal or interest, then the statute shall not preclude an 
action for the cause acknowledged till twenty years after such 
acknowledgment (t). 

With respect to the period of limitation in actions of 
simple contract, it is enacted by 21 Jao. 1, o. 16, s. 3, 'that all 
actions of account and of assumpsit (other than for such 
accounts, as concern the trade of merchandise between merchant 
and merchant (m), their factors or servants), and aU actions of 

Sknrgk r. DarM, 4 H. & N. (I) BhAr t. Ormond, 17 Q. B. 480 ; 
OSS ; AtnoU t. SMen, 18 Q. B. 608 ; Kempe t. (Bbbcn, 12 Q. B. 662; Ooode 
Stmpe r. (NdioH, 12 Q. B. 662. r. Job, 28 L. J., Q. B. 1. 

(i) Sm 10 8 e 20 yiot. 0 . 07, b. 10, (m) With respoet to the limitation 

poni; p. .180 a. (9). of oethm for ICetohantf Aoconati^ 



AOTION AT LAW. 


189 


debt gronnded upon any lending or contract without spe- 
cialty (n)f and all actions of debt for arrearages of rent (o), 
shall be comhienoed and sued within six years next after the 
cause of such action or suit, and not after. The 7th section of 
this Act (p) relates to persons labouring under particular disa- 
bilities, (wbidi have been revised by the Mercantile Law 
Amendment Act, 1856 (g ) ), and enacts, that persons so situated 
must sue within six years after the particular disability Eiinll 
have ceased (r). 

The 9 Geo. 4, c. 14, was passed (so far as it relates to the 
limitation of suits) with the express view that a defendant 
should not lose the benefit of the Statute of James by such an 
informal or casual acknowledgment of a debt or contract as 
might previously have been interpreted to bar the operation of 
the latter statute (s). The 9 Geo. 4, c. 14, does not alter the 


see 19 & 20 Yict. c. 97t 8. 9 ; 
Webber v. Tivill^ 2 Wms. Saund. 
124 ; Robvmon t. Alexander^ 2 Cl. & 
F. 717» 737 ; Inglie ▼. Haigh^ 8 M. 
& W. 769 ; Pott T, Clegg^ 16 M« & W. 
321. 

(n) Cork cmd Bomdon J2. C. t. 
Qoode^ 13 0. B. 826 ; Webster ▼. 
Kirk^ 17 Q. B. 944 ; Tobacco Pipe 
Makeri Co. r. Loder^ 16 Q. B. 765. 

(o) See 3 & 4 Will. 4, o. 27, 8. 42. 

(p) See alsc^ aa to defendants^ 4 A 

5 Ann. c. 16, 8. 19 ; Fannin v. An^ 
dereon^ 7 Q. B. 811 ; Towns ▼. Mead^ 
16 C. B. 123 ; Lane v. Bennett^ 1 M. 

6 W. 70 ; Forbes t. iSmithf 11 Exoh. 
161. ^ 

(q) In respect of the absence beyond 
seas or imprisonment of the creditor, 
see 19 & 20 Yict. c. 97, s. 10. CormU 
V. Hudson^ 8 B. & B« 429. 

(r) The term ^'beyond the seas” is 
de^ed by 19 & 20 Yict c. 97, s. 12. 

(s) The 9 Geo. 4, o. 14, s. 1, enacts, 
** That in actions of debt or upon the 
ease grounded upon any simple con- 
tracti no admowledgment or promise 


by words only shall be deemed suffi* 
cient eyidenoe of a new or continuing 
contract^ whereby to take any case out 
of the operation of** the 21 Jao. 1, e. 
16, ** or to deprive any party of the 
benefit thereof, unless such acknow- 
ledgment or promise shall be made or 
contained by or in some writing to be 
rigned by the party chargeable there- 
by : ** Hyde v. Johnson, 2 Bing. N. C. 
776 ; dark v. Alexander, 8 Scott, N. 
B., 147. The section above cited also 
makes provision respecting the charge- 
ability of joint contractors (as to which, 
aeeWhitcomb Y.WhUing, 1 Smith L. 0. 
4 th ed., 482, and note thereto), and 
proceeds: — ** Provided always, that no- 
thing herein contained shall alter or 
take away or lessen the effect of any 
payment of any principal 'or interest 
made by any person whatsoever : ** 
Hollis V. Palmer, 2 Bing. N. C. 718 ; 
Turney v. BodwtU, 3 E. & B. 136 ; 
Bodger v. Arch, 10 Exch. 833. And 
see sect. 4 of the Act which applies to 
set-off. 


19 ft 20 Viet, 
o. 97. 


9 Qeo, 4. o. 
14. 



190 


ORDINARY REMEDIES. 


limitation 
ofacstions 
ex delicto. 


low as to the effect of an acknowledgment of a debt ; it alters 
only the manner in which the acknowledgment must be 
proyed (^. Very numerous cases — some few of which are 
below cited — have been decided as to what is an “ acknow- 
ledgment *’ of a debt generally, and what is the effect of the 
statute here adverted to (u). 

With regard to actions ex delicto, the respective periods of 
limitation assigned by the Statute of James above mentioned 
are as follows : — in trespass, qu. cl. fr., or de bonis a ^. ; in 
trover, detinue, replevin, and case {x) (except for slander), six 
years ; in trespass for assault, battery, or false imprisonment (y), 
four years ; and in case for slander, two years. Besides the 
enactments as to the limitation of actions just considered, 
special provisions occur in various other statutes restricting the 
time within which particular actions must respectively bo 
brought (z). Such provisions arc in general framed for the protec- 
tion of certain classes of defendants on grounds of public policy. 

Whenever a Statute of Limitation is primft, facie pleadable. 


(f) Per Williams, J,, Smith v. 
Thorne, 18 Q. B. 134; Jack&on y. 
Woolley, 8 B. & B. 778. 

(«) Oomforth V, Smetkard, 5 IL & 
N. 18, aud cases tlieie cited ; Godwin 
Y, Gulley, 4 H. & N. 373 ; Walker v. 
Buder, 6 E. & B. 506 ; Rackham v. 
MarrhU, 1 H. & N. 236, S,C. 2 H. & 
.N, 196, ; Collie y. Sutek, 1 H. 
& N. 605 ; Holmes y. Mackrell, 3 G. 
B., N. S., 789 ; Towner y. Smart, 6 
B. & C. 603 ; Tippets y. Heane, 1 Or. 
M. dt R. 252 ; Hooper y. Stephens, 4 
Ad. & E. 71 ; WiUiamB v. Griffith, 8 
Bxek. 886 ; Howcutt v. Bonser, Id. 
491 ; Sims y. Brutton, 5 Exch. 809 ; 
Foster t. JDawber, 6 Exch. 839 ; ZVir- 
ney y. Dodwell, 8 E. A B. 186 ; 
CUaive y. Jones, 6 Exch. 573 ; Davies 
y. JSdufords, 7 Exch. 22 ; Bcmfield y. 
Tupper^ Id. 27 ; Evaws y. Simon, 9 
Exch. 282 ; Comity y* Fumdl, 12 G. 


B. 291 ; Kempe y. Gihbon, 12 Q. B, 
662 Smith v. Thome, 18 Q. B. 134 ; 
Willins y. Smith, 4 E. & B. 185 ; 
Bradley v. James, 13 G. B. 822 ; 
Hmxter v. Gibbons, 1 H. & N. 469 ; 
Eterett y. Robertson, 28 L. J., Q. B. 
23 ; Francis v. IlawlesUy, Id. 870 ; 
Goode y. Job, Id. 1. And see the cases 
collected in Ghitt. jun. Contr., 6th ed., 
pp. 712 et seq. 

(x) Bonomi V. Backhome, 1 E , 
B. h E., 622. See Duke of Bruns^ 
wick y. ^firmer, 14 Q. B. 185 (which 
was an action for libel) ; Imperial Gas 
Co, Y. London Gas Co,, 10 Exch. 39. 

(y) Coventry y. Apsley, 2 Salk. 420. 

(z) See 81 Eliz. c. 5 ; 4 & 5 Anne, 
c. 16 (as to which see Lane y, Bennett, 
1 M. & W. 70) ; 24 Geo, 2, a 44, s. 
8 ; 5 & 6 Viet. c. 97 ; 9 & 10 Viet. c. 
98 ; 9 & 10 Viet. o. 95, s. 138 ; 11 A 
12 Viot. c. 44, B. 8. See ante, p. 110. 
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fhe precise point of time from, wbicli it appears to ran should 
careAiUy be marked, and likewise the legal statm of the party 
entitled to sue at that epoch, the maxim of law being contra 
non mlentem agere nulla cmrit prmcriptio ; conformably to 
which role the several provisions with respect to * disability,* 
already {a) mentioned, suspend the operation of the statute in 
question until such disabilily has ceased. So soon, however, 
as a complainant has a right to commence an action, the 
statute begins to run ; esr. gr. if by an agreement money is to 
be paid on the happening of a certain contingency, the statute 
will begin to run when that event has occurred and a breach 
of the agreement has been committed. But whenever ihe 
time of limitation has once begun to run, it continues so to 
do (6). Again, where in assumpsit- on a plea of the Statute of 
Limitations the breach of contract was shewn to have occuri'cd 
more than six years before the commencement of the proceed- 
ings, the plea was held to be a good bar to the action, 
although the plaintiff did not discover the injury resulting 
from the breach till within the six years (c). Nor is it an 
answer to a plea of the Statute of Limitations that the plaintiff 
was prevented by the fraud of the defendant from knowing of 
the cause of action until after the period of limitation had ex- 
pired ; for, as remarked by Pollock, 0. B., it would open a 
flood of litigation if Courts of law were to hold that the statute 
does not run in cases where fraud has been practised {d). 

The third sub-division of pleas in confession and avoid- 
ance (e) comprises those which go to the foimdation of the 
action, as pleas of fraud, or misrepresentation inducing to a 


(а) Ante, p. 189. 

(б) Ourlewis v. Earl of Mommgton, 
7 E. & B. 288 ; Bhoda ▼. Smethurst, 
4 2L&W. 42, S. a, 6M. & W. 851. 
See Eafond t. Ruddock, 18 C. B. 
818, 819. 

(e) Bad India Co. y. Pad, 7 Mao. 
P. 0. 0. Ill ; BAort t. M‘Oar^y, 8 B. 


&Ald.626;Nn>W)»T.jEro«ian^ 2B.AB. 
78 ; ffoweU v. Totmg, 5 B. A C. 259 ; 
Granger t. George, Id. 149 ; Bree t. 
Hoibech, 2 Dougl. 654. 

(d) Imperial Qaa Light Co. ▼. Zon- 
don Goa Light Co., 10 Exch. 48. 

(e) Ante, p. 174. 


Fleas to the 
ftniudatiou 
of the eo- 
tiUD. 
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oontraet, iU^alitjr, or corerhire when |deadable in bar (/). 
A plea belonging to this elass, whilst admitting an ostensible 
or fade ground of action, is aimed at shewing ^t 

the cause put forth never had any substantial existence or legal 
entity. In any case such as is n 9 w adverted to, the plaintiff dis- 
closes a claim which is on the face of it valid and unimpeach- 
able. The defendan^i;, however, by special averments neutralizes 
the legal (diaracter of, and thus entitles himself to deny the legal 
consequences flowing from tbe facts alleged by the plaintiff. 

The equitable.pleas, &c., alluded to at page 174 as being, in 
certain cases, permissible in Courts of common law, are foxmded 
on the 83rd and three following sections of the G. L. Proo. 
Act, 1854, enacting that “ It shall be lawful for the defendant, 
or plaintiff in replevin, in any cause in any of the superiof 
Courts in which, if judgment were obtained, he would be 
entitled to r^ef against such judgment on equitable grounds, 
to plead the facts which entitle him to such relief by way of 
defence, and the said Courts are hereby empowered to receive 
such defence by way of plea : provided that such plea shall 
begin with the words ' for defence on equitable grounds,* or 
words to the like effect ; ** and further enacting, that ** the 
plaintiff may reply, in answer to any plea of the defendant, 
facts which avoid such plea upon equitable grounds ; ’* and 
providing that in case it shall appear to the Court or any 
Judge thereof that any such equitable plea or equitable repli- 
cation cannot be dealt with by a Court of law, so as to do 
justice between the parties, it shall be lawful for such Court 
or Judge to order the same to be struck out, on such terms as 
to costs and* otherwise as to such Court or Judge may seem 
reasonable {g). 

Whatever may ultimately be the extent to which equitable 

(/) SoA pleas ate, on adequate The seetiouB alluded to supra, eon- 
ataUunily, induded under the general eemisg equitable dddioes^ dj) not apply 
head bf pleas in eonfeadon and aroid- to the action of eJeotmenl^ in whieh 
auee : see B. Q. FI-, reg. 8. tbtoe are* no udeadiage : Utm* v. 

(g) O.'L. FtoOi Aol^ 1804, a 8a 'dewy, 16 0. B. 829. 
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pleas may be adopted, the oases below cited tend to show that 
at present their uso has not been co-extensive cither with the 
language of the statute or the meaning of the Legislature (A). 
The Coui^B indeed, hitherto, though not without some doubt, 
have limited equitable defences to those cases only in which 


a Court of !Equity would grant 
conditional injunction (k). 

(h) See Mines Royal Societies ▼. 
Magnay^ 10 Exch. 489, where the 
matter of an equitable plea disal- 
lowed at law, was afterwards enter- 
tained in equity. S, O., 3 Drew. 
130 ; Taylor v. Burgess^ 5 H. & N. 

1 ; WaJLts ▼. ShuttlewortTif Id. 235 ; 
Mutual Loan Fund Association r. 
Sudlow^ 5 G. B., N. S., 449 ; Sloper 
V. Cottrell^ 6 E. & B. 497 ; Wood ▼. 
JDwarriSf 11 Excli. 493 ; MinsJtull v. 
OdkeSf 2 H. N. 793 ; Steele v, Had^ ^ 
dock^ 10 Exch. 645 ; Wodeliouse v. 
Farehrothet\ 5 £. & B. 277 ; Chil- 
ton ▼. Carrington-^ 16 C. B. 211 ; 
Phelps ▼. Prothero^ 16 O. B. 370. 
Scott Y. Littledale^ 8 E. & B. 815 ; 
Atterhury v. Jarme^ 2 H. & N* 
114; Beleys. The Scottish Fquitahle 
Life Assuremee Society^ 2 H. & N. 19 ; 
Luce Y. Izod^ 1 H. & N. 245 ; Hunter 
Y. Oibhons^ Id. 459 ; Balfour v. Sea 
Fire Life Assurance Co.^ 3 O. B., N. 
S., 300 ; Lonassohn y. Ransome, Id. 
779 ; Wood y. The Governor and 
. Company of Copper Miners in Eng^ 
§1^, 17 O. B. 661 ; Volley y. Bar- 
1 0. B., N. S., 22.^; Peres y. 
Oleaga, 11 Exch. 606 ; OlerJc y. 
Le^urie, 1 H. & N. 452. In Mines 
Royal Societies y. Maghay^ Bupxay 
Parke, B., obserYed, ** In my opinion 
the equitable defence allowed to be 
pleaded by this statute means such a 
defence as would, in a C^urt of equity, 
be a complete answer to we plidntiff’s 


a perpetual, complete, and un<- 


claim, and would, as such, afford suffi- 
cient ground for a perpetual injunc- 
tion, granted absolutely and without 
any conditions.” But see per Crow- 
der, I., and Jervis, G. J., Chilton y. 
Carrington, supra. See also Burgoyne 
Y. Cottrell, 24 Ii. J. Q. B. 28 ; Flight y. 
Gray, 3 C. B., N, S. 320 ; Cumherlege 
Y. Lawson, 1 C. B., N. S., 709. 

(Jd) See 0. L. Com., 8rd Eeport. 
In Far^rother v. Welchmom, 24 L. J., 
Oh., 412, Kindersley, Y. G., observed 
**When I find that by the Common 
Law Procedure Act parties are entitled 
to set up matters which would be a 
good defence in equity, it seems to me 
that the Yery purpose of the enactment 
was to prevent those against whom 
actions are brought from being obliged 
to come to a Gonrt of Equity, to get the 
benefit of an equitable defence. The 
defendant has put in certain pleas, and 
they have been replied to. I must 
assume, therefore, that if the defend- 
ant can support his pleas, judgment 
will be in his favour. This is my view 
of the case ; and if I were to hold 
otherwise, I should, I think, be de- 
ciding that the Act of Parliament is 
inoperative, and cannot be carried out. 
There is no matter of complicated ac- 
counts involved here, it is a mere ques- 
tion of feust ; and I cannot understand 
why it is necessary to have it tried in 
this Court.” See idso Seidumherger 
Y. Lister, 29 L. J., Q. B., 157. 


o 
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Bcpltoatioii. 


The next step (1) in the suit is the replication, which, like the 
plea, must bo framed with reference to the established rules of 
pleading (w). Thus, it is enacted, that “ a jdaintiff shall be at 
liberty to traverse the whole of any plea or subsequmit 
pleading of the defendant by a general denial or, admitting 
some part or parts thereof, to deny all the rest, or to deny any 
one or more allegations ” contained therein (») ; and further, 
that " either party may plead in answer to the plea or subse- 
quent pleading of his adversary, that he joins issue thereon ; ” 
and “ such form of joinder of issue shall be deemed to be a 
denial of the substance of the plea or other subsequent 
pleading and an issue thereon, and in all cases where the 
plaintiff’s pleading is iu denial of the pleading of the de- 
fendant, or some part of it, the plaintiff may add a joinder of 
issue (o) for the defendant ” (jj). The object, as a learned 
judge has observed, of the form of pleading thus given by the 
Act, is merely to enable a party in a compendious manner 
to traverse all those allegations in a plea which he could have 
traversed before ” (g ) ; and indeed this mode of denying the 
substance of the plea “is in the nature of a general replication 
de iryunA (r). But such matters as before the Act must have 
been replied specially must stiU be so replied ” («) — ^whether 
by traverse or by pleading in confession and avoidance. 


(!) See C. L. Free. Act, 1852, b. 58. 

(m) For an example of replying 
double and demurring to a plea, see 
Marshall y. The Biihop of 6 

C. B., N. S., 722. 

{n) C. L. Proc. Act, 1852, a. 77. 

Analogous proYisions are made with 
respect to the Embsequent steps of the 
plying. By sect. 78 “A defendant 
Aall be at liberty in like manner to 
deny the whole or part of a replication 
or subsequent pleading of the plaintiff.” 

(o) The adding of a joinder in issue 
is ^ohnically called adding a similiter. 

(p) 0. L. Ftoo. Act^ 1852, s. 79. 


{q) Per Polloch, C. B., Glover y. 

9 Exch. 160. 

(r) The learning now obsolete con- 
nected with which is to be found in 
CrogoUe's case^ 1 Smith L. 0., Srd 
ed*, 53. 

(«) Per ParJee, B., Glover. Bixon^ 
supra. 

A replication by way of new assign* 
ntent is permitted, when the defendant, 
owing to the general form of the de- 
claration, has giYen an answer in his 
plea, not to the real cause of complaint, 
but to anothj|^, to which the language 
of the declaration may also be appll- 



ACTION AT LAW. 


196 


The pleadings subsequent to replication (<) are conducted 
on the same plan as those already noticed^ either by joining 
issue when tendered on the other side^ or by demurring^ 
traversing, or pleading in confession and avoidance. 

If the issue tendered be one of law, the party demurring 
may give a notice to the opposite party to join in demurrer in 
four days ” (u), with the alternative of judgment being signed 
against him at the expiration of that time. On joinder, the 
demurrer will, at the request of either plaintiff or defendant, be 
sot down for argument in the special paper of the Court in 
which it is to be determined, four clear days before the argument 
takes place (i*?). Copies of the pleadings relating to the de- 
murrer have to be made up (y) and delivered to the judges in 
the mode prescribed by the Practice Rules. If, besides the 
demurrer, there are issues of fact to be tried, in the event of 
the judgment on the demurrer being for the defendant on a 
plea answering the whole action, the only judgment which the 
plaintiff can 'have upon issues of fact previously found for 
him, is nil capiat per hreve (s) but^ in the event of the judgment 
being for the plaintiff under similar circumstances, he should 
proceed to have the issues of fact brought before the Jury, and 
damages also assessed upon the issue of law (a). 


cable. The plaintiff is then allowed to 
explain as it were the real object of his 
declaration by new assigning his cause 
of action ; and the defendant is pro- 
hibited, except by leave of the Court or 
a Judge, from answering the matter of 
the new assignment by a repetition of 
the plea which he has employed in reply 
to the declaration, unless, indeed, that 
was a plea in denial. In regard to new 
assignments, see C. L. Proc. Act, 1852, 
Bs. 87, 88 ; Olover y. Dixon^ 9 Exch, 
158 ; Hayling y, Okey, 8 Exdii. 531 ; 
Himfrey v. London, and Noiih Wuttm 
i2. C., 7 Exch. 328 ; Moore y. Wehh^ 
1 0. B., N. S., 673 ; EaMtrn Countiea 
E. C. y. Lorliny^ 5 0. B.,N. S., 821 ; 


1 Chitt. FI., 7th ed., pp. 653 et seq. 

{t) As to the plea puis darrein con- 
tinuanccj see C. L. Proc. Act, 1852, 
Bs. 68, 69 ; E. G. PL, rr. 22, 23 ; Todd 
y. Emly^ 9 M. & W. 606 ; Dwnn y. 
Loftus^ 8 0. B. 76 \ Wagner y. Imbrie^ 
6 Exch. 380 ; Solomon y. Chraham^ 5 
E. & B. 309. 

(n) E. G. Pr. reg. 14. 

(a;) E. G. Pr. reg. 15. 

(y) See E. G. Pr. reg. 16, 17 ; Bor* 
sett y. Aspdin^ 2 L. M. & P. 625. 

( 2 ;) 1 Wms. Saund. 80 (1) ; Young 
y. Bech^ 3 Dowl. 804. 

(a) See SmUh y. Hartley^ 11 
678. 


Subsequent 

pleadings. 


Demurrer. 
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Jttdirmont 
by default 


Notice of 
trial. 


Notice to 
plaiutiff to 
try. 


Should the defendant at any stage of the suit omit to 
plead in due time, judgment hy default may he signed; 
and when the daim is for a debt or liquidated demand ** in 
money, such judgment is final (6). When, however, the daim 
is for damages, the amount of yrhich “ is substantially a matter 
of calculation, it shall not be necessary to issue a wnt of 
inquiry (c), but the Court or a judge may direct that the 
amount for which final judgment is to be signed shall be 
ascertained by one of the masters of the said Court ” (d). 
Where the damages are wholly unliquidated, a writ of inquiry 
is necessary. 

The action being now ripe for trial (c), notice of trial{f) 
must be given to the defendant ig). 

It may, however, happen that, although the defendant is 
ready, the plaintiff fails to bring on his case for trial. This 
contingency is met by the 101st section of the C. L. Proo. 
Act 1852, by virtue of which a defendant may, after the 
lapse of a certain period therein more particularly defined, 
give the plaintiff twenty days’ notice to bring on the issues to 
be tried at the next sittings or assizes, and if he shall neglect 
to do so, the defendant may sign judgment for his costs (A) ; 
or after default by the plaintiff in proceeding to trial, the 


(5) 0. L. Froc. Act, 1852, s. D3. 

(c) A ‘‘writ of inquiry ” is usually 
directed to the sheriff of the county in 
which the venue in the action is laid. 
It states the former proceedings in the 
action, and “because it is unknown 
what damages the plaintiff hath sus- 
Ceiined,’* it commands the sheriff by a 
juty to inquire the same, and return 
the inquisition into Court. 

{d) 0. L. Froc. Act, 1852, s. 94. 

(e) As to the writ of trial, and when 
it may issue, see 8 A 4 Will. 4, c. 42, 
88. ;LM9. 

^/) This notice is frequently given 
on Ae hack of the “issu^” which ia 


a cojiy of the entire pleadings made hy 
the plaintiff — the form of which may 
he seen, R. G. Fr. Sched. No. 1. It 
should correspond with the record ; 
Wwthingion v. Wigley^ 6 Dowl. 210. 

iff) C. L. Froc. Act, 1852, ss, 97-99, 
and Rr. Fr. 84-43. 

(Ji) See also R. G. Fr., reg. 58 ; 
Farthing v. Castles^ 1 Bail 0. Ca. 142 ; 
Judkins v. Atherton^ 8 B. A B. 987 ; 
Morgan v. Jones, 8 Exch. 128 ; Trus^ 
eott V. Loitour, 9 Bxch. 420 ; Mall v. 
Scotson, Id. 288 ; see Hadirids v. 
Heslop, 12 Q. B. 267. As to signing 
judgment of nonsuit, see argument in 
Taylor v. Ncsfield, 4 E. A B. 467. 
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defendant may take the cause down to trial (t) giving the 
plaintiff due notice thereof. 

Before the subject of the pleading in an action is dismissed, 
it will be necessary to refer to certain dauses contained in 
the Second 0. L. Proo. Act, by whidi discovery and interro- 
gatories have been introduced into titie practice of the common 
law (A:). The residt of the provisions in question may be thus 
briefly stated : — 

1. The Comrt or a judge may, upon the application founded 
on a sufficient affidavit of either party (A), order that his oppo- 
nent shall state — also on affidavit — ^what documents relating to 
the matters in dispute are in his possession, power, or know- 
ledge ; and farther, that — ^if he objects to produce any such 
documents — he shall state the grounds of his objection (m). 
When any document of this nature is shown to bo in the 
hands of either party, the Court may order that an inspection 
of it may be had, and (if necessary) a copy be made of it by 
the opposing party in all cases in which, previous to the pass- 
ing of the 14 & 15 Yict. c. 99, 1^ might have obtaiaed a dis- 
covery by filing a bill, or by any other proceeding in a Court of 
equity (n). 


(t) This is called trial by proYiso. 
See 0. L. Froc. Act, 1852, s. 116 ; B. 
G. Pr., reg. 42 ; 2 Wms. Saund. 336 a, 
n. (6). 

(Jc) Why the proceedings mentioned 
in the text were thus borrowed from 
Courts of equity, is set forth in the 0. 
L. Commissioners’ 2nd Beport. See 
also Wigram’s Points in the Law of 
Discovery. 

(2) HerichfieUl v. Clarke^ 11 Exch. 
712. 

(m) C. L. Proc« Act, 1854, s. 50 ; 
Forshaw t. Zcw/s, 10 Exch. 712 ; 
Scott Y. Zygomalcb^ 4 E. & B. 484; 
Adame t. Lhyd^ 8 H. & N. 351 ; 
BrayT* Fineh^ 1 H. k. N. 468. 

(n) See 14 & 16 Viet. o. OO, 8. 6 ; 


llucard Y. The Inclosure Commie* 
eionersy 4 E. & B. 320 ; Oommv, 
Parrotty 3 C. B., N. S., 47 ; London 
Oae Light Co. v. V€8tTi*y of Chelsea 
Pariehy 6 C. B., N. S., 411 ; Colman 
Y. Trueman, 3 H. & N. 871 ; ColUne 
y. Yates, 27 L. J., Ex., 150 ; Tern* 
perley y. Willett, 6 E. & B. 380 ; 
Metropolitan Salom Co. y. HawJdni^ 
4 H. & N. 146 ; Tltompson v. Robson, 
2 H. & N. 412 ; Wright y. Morrey,’\l 
Exch. 209. Until the passing of 
the 2nd C. L. Proc. Act, the above 
provision was available in compa- 
ratively few cases. See Hwnt y. 
Hewett, 7 Exch. 236 ; Raynor y. AH* 
hueen, 2 L. M. A F. 605 ; and C. L. 
Com. 2nd Bep. pp. 34, 35. As to the 
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Inierrogato- 
lies. 


Svldeuoe 


2. The Court or judge may, in certain cases, order the 
plaintiff mtli his declaration, or the defendant with, his ple% (or 
either of them at any other stage of the suit, by leave granted 
by the Court or a judge) to deliver to the opposite party (if liable 
to be called as a witness) interrogatories in writing upon the 
matters relating to the action as to which discovery may be 
sought, and these interrogatones must be answered on affi- 
davit ; and further, the Court or judge may order an oral exr 
amination, before a judge or master, of any party whose 
affidavit appears insufficient (o). The application for an order 
to exhibit interrogatories must be founded upon an affidavit of 
the party proposing to interrogate, and of his attorney or agent. 
Such affidavit (or affidavits) must generally state that the party 
interrogating “ will derive material benefit ” from the dis- 
covery which he seeks, and “ that there is a good cause of 
action or defence upon the merits ” (p). And if the application 
is made on the part of the defendant, it must further state, 
** that the discovery is not sought for the purpose of delay.” 
The cases cited below will s^w how these several enactments 
have been applied in various instances (g'). 

Previous to the trial, the important duty devolves upon the 
litigants of preparing evidence in support of the case upon 


right of inspoction, independently of the 
statute, see Muck y. Oontpertz, 7 
Exoh. 70, 71 ; JS/iadtoell SAadwell, 
6 C. B., N. S., 679. 

(o) 2^'urk V, Syne, 27 L. J., Ex., 54. 

(p) Croomes y. Morrison, 5 E. & 
B. 984. 

(g) 0. L. Froo. Aot» 1854, sects. 
51t67 ; The Woh>erhampt<m JVcw 
Water Works Co* y. Haxdksford, 5 
0. B., N. S., 703; EdwardsY. Wake* 
fleid, 6 E. & B. 462 ; Whateley y. 
Crovfter, 5 E. & B. 709 ; Croomes y. 
Morrison, Id. 984 ; Horton y. BoU, 2 
H A N.. 249 ; Robson y. Oromley, 
Id. 766; Chester y. WortUy, 17 


C. B. 410 ; S. C. 18 C. B. 239, ; Bird 
V. Malzy, 1 C. B., N. S., 310 ; Tetley 
y. Easton, 18 C. B., 643; Moor 
y. Roberts, 2 0. B., N. S., 671 ; Scott 
y. ZygomaZa, 4 B. & B. 483 ; S. C. 
24 L. J, 0, B. 129 ; Martin y. 
Hemming, 10 Exch. 478; but see 
James y. Bams, 17 0. B. 596 ; ThJ&l 
y, Lea^ Id. 704 ; Osborn v, London 
Dock Company, 10 Exch. 698 ; May 
y. Hawkins, 11 Exch. 210. Befusing 
to answer or insufiSciently answering 
interrogatories is punishable as a con- 
• tempt of Court by attachment. Turk 
y. Syne, supra note (o) ; Von Hoff y. 
Hoerster, 27 L. J., Ex., 299. 
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which each intends to rely. 13us will he either documentary 
or oral. Documentary eyidence may be adduced at the trial 
either on admission or by proof. Either party may call on 
the other by notice (r) to admit any document, saving all 
just exceptions ; and, in case of refusal or neglect to admit, the 
costs of proving the document shall bo paid by the party so 
neglecting or refusing, whatever the result of the cause may 
be, unless at the trial the judge shall certify that the refusal to 
admit was reasonable and no costs of proving any document 
shall bo allowed in general, imless such notice be given. 

If a document bo not admitted it must be proved ; unless — 
as in the case of a deed thirty years old — it proves itself («) ; 
and it is now unnecessary to call Ihe attesting witness to prove 
“ any instrument, to the validity of which attestation is not 
requisite, and such instrument may be proved by admission or 
otherwise, as if there had been no attesting witness thereto” (^), 
Should any document required for evidence by either party be 
in the possession of his adversary, notice should be given him 
to produce it (u). If, again, it in the hands of a third party, 
its production may be enforced by a subpoena duces tecum.. 

The attendance of a witness to give oral evidence is procured' 
by serving him with a subpoena ad testificandum. The mode 
of doing this and the liabilily of witnesses neglecting to attend 
when duly summoned, will be found stated in Books of Prac- 
tice, to which the reader must here be referred. It should, 
however, be noticed, that, if *a witness is unable to attend per- 
sonally, provision has been made by statute for his e^pimination 
upon interrogatories or otherwise (ir). When the inability to 
attend arises by reason of the residence of the witness in India 
or the British colonies, he may be examined where he resides 

(r) 0. L. Froo. Act, 1852, a. 117. («) BeeChitt. Atch. Fr. lOth ed., p. 

See form of notice to admit B. Ci. Fr. 299. 

reg. 29. (x) 1 Will. 4, c. 22, a. 1, extending 

(•) Taylor <mBTidenoe,8ided.,p. 96. 18 Geo. 8, o. 68; See 0. L. Free. 

(t) C. L. Fmc. AcI^ 1864, a. 26. Act, 1864, bs. 61-67. 
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doo 

by the local tribunals (a writ “ in tbe natoro of a mandamus” 
having been issued to them for that purpose (y) ), or by a com- 
mission appointed by the Court or a judge where the suit is 
pending (s). The latter mode of examination under a commis- 
sion may be ordered, indeed, and pursued, in respect of other 
places out of the jurisdiction of the Court, besides those just 
referred to ; and if witnesses are mthin its jurisdiction a com- 
mission may also be thus employed, when it seems to tho Court 
or a judgo that the circumstances of the case justify such a 
course. The depositions, having been taken, are filed in the 
Master’s C)£B.oe (a), and become a record of tho Court, and may 
be read at the trial as evidence in the cause. 

BaoonL The Nisi Frius record, which is a copy of tho issue (6), must 
also be made up before going to trial. This is the authentic 
accoimt of the suit up to the date of the trial, by which alone 
the judgo can he guided as to the questions in dispute, and it 
must be duly “ delivered to the proper officer of the Court in 
which the cause is to he tried” (c). -AasuTning that all preli- 
minaries (some of which it is^ot necessary here to describo) 
have been performed, the cause is set down, and will be duly 
called on, in its proper turn, for trial at Nisi Frius (d). 

4. TAo T/'iat at Nisi Prius. 

Unless the judge by consent of the parties undertake to try 
the issues of fact(e). or unless tho matters in dispute be 
referred to arbitration or demded in a summary Tnnntiftv (^^^ 
the action 4a now before tho tribunal appointed to dispose of if, 
viz., the jury and the judge. It is tho duty of the sheriff 
to summon, upon a precept issued to him by the judges (y) of 

(y) 18 Geo. 8, o. 68, and 1 Will. 4, and see Scihed. to B. G. Pr, No. 2. 

*• 28. (d) QoUam ▼. Banlct, 1 Bail Ct. 

{*) 1 Will. 4, 0 . 23, >. 4 ; and see Bep. 802. 

Chitt Pr., loth ed., p. 816 et seq. (e) 0. L. Proo. Act, 1864, s. 1 ; 

(а) B. G. Pr., reg. 88. Andrewst v. EUintt, 6 B. A B. 888. 

(б) Ante, p. 126, n. (/). ^ {/) 0. L. Proo. Act, 1864, ■. 8. 

(e) 0. L. Proe. Act, 1862, s. 102 ; C. L. Proo. Act, 1862, ss. 104- 
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assize, jurors for the trial of all issues, dvil and criminal, 
which may come on for trial at ihe assizes. Formerly, the 
jurors in civil suits were merely the witnesses who spoke from 
their own knowledge, or as they had been taught and told, 
with reference to the facts in issue — so that what the coimtry 
knew, the country testified. If, for instance, a deed was 
pleaded, the witnesses named in the attesting clause were sum- 
moned upon the jury, because they were the persons whose 
evidence, being already recorded, was deemed essential to a 
decision of the case. So, when an estate was created by parol, 
and the names of the persons who heard the declarations were 
ascertained, they were ordered to be on ihe panel ; and, acting 
on the same principle in other cases, the sheriff followed the 
direction of the writ, and returned the names of the good and 
lawful men by whom the truth could best be known : — in other 
words, he selected the parties who happened to bo best 
cognisant of the facts, those, for instance, who had seen the 
peaceable possession of the demandant of land, and the unlaw- 
ful entry upon it of the intruder. Such mefriods of deciding 
civil controversies were, indeed, well adapted to a state of 
society, when the actual possession of land was the most usual 
and important point which could come before a jury, and when 
all transactions by which the right of property was acquired 
had every possible publicity. But the neighbotiring freeholders 
or inhabitants of a district were ill competent to dedare the 
truth, when they were called upon to give ilieir verdict con- 
cerning questions arising out of transactions, which were 
gradually withdrawn from their notice, as the social system 
grew more refined, and became more complicated (h). Hence, 
“ during the earliest ages of our judicial history, juries were 
selected for the very reasons which would now argue their 

11$. The preoept to the Sheriffo of Aot, 1854, s. 59. 

London and Middlesex is issued by a {h) Palgr. Orig,, Auth. of King’s 
Judge of one of the Superior Courts of Counc., pp. 6$-56. 

Common Law. And see C. L Proe. 
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tmfitness, viz. iheir personal aoqoaintanoe with the parties and 
the merits of the cause ” (t). 

The jury summoned to try the cause are sworn to give their 
verdict according to the evidence, and either party has at this 
juncture the opportunity afforded him of challenging either to 
the array or to the poll (k). 

opmhig tho The jury being sworn, the case is opened by the plaintiff or 
defendant (as may bo) in person or by counsel making a state- 
ment as well of the purport of the pleadings on the record as 
of the evidence which it is proposed to offer in support of 
them. The right to begin devolves most commonly upon the 
plaintiff, in virtue of the rule that ho on whom the burden of 
making out tho affirmative of the issue lies — ^in other words, 
the party against whom, if no evidence were offered on either 
side, the verdict would pass (/), — ^is entitled to begin. 

Assuming that the plaintiff begins, and that the case has 
been duly opened, his counsel calls evidence in its support 
which is then summed up by a second address to the jury (m), 
unless it be previoud.y annoxmeed that evidence is to be offered 
on the other side. In this latter event, the second speech of 
plaintiff’s counsel is deferred imtil the evidence thus announced 
has been laid before the Court, and summed up by the defen- 
dant’s counsel. Thus it will bo perceived that where evidence 
is offered for the defendant, the party beginning has the general 
reply — that is, the opportunity afforded him of commenting 
on the whole case, as well on his own evidence as on that of 
his opponent. 

The evidence on behalf of the defendant is in like manner 
first stated by counsel, then adduced, and afterwards summed 
up by him in his turn, although of course if he do not offer 


(t) Mostyn ▼. FcArigaa^ 1 Smith, L. 
C. 4ih ed. 528. 

{h) As to the different modes of 
dmllengingj see 1 Ghitt. Archh. Pr. 
10th ed.| pp. 412-417 ; 8 Bla. Com. p. 
858. 


(1) ffuckman v. Pemie^ 8 M. AW. 
505 ; 0. L. Com. 2nd Rep. p. 18 ; 
Allen y. Oary^ 7 E. A B. 464. 

(tn) HodytB y, Ancrum^ ll*Exch. 
214. 
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evldenoe, his sole duty mil be to comment on that of the other 
side (n). 

During the trial, it is within the province of the presiding 

^ A /• • * ” Judg®. 

judge to rule as to (or to reserve for future consideration) all 
questions of law which present themselves (o). Upon him 
devolves tiie duty of deciding as to the admissibility of 
evidence (p), the allowing of amendments in the record (q), 
permitting adjournments of the trial (r), adding pleas (s), and 
various other matters which may incidentally occur in the course 
.of the cause. It rommns, farther, for the judge to ‘sum up’ 
and explain to the jury the whole of the evidence which has 
been adduced, with a view to their delivering their verdict on 
the issues presented by the record for their determination. 

Although in theory it is the o£B.ce of the jury to deliver their province of 
verdict on all the issues of fact raised by the pleadings, yet in 
practice, where these issues are numerous, or the evidence 
^fore the Court is complicated and difficult in its legal appli- 
cation, the direction of the judge will not only assist the jury 
in the elucidation of the evidence and its connection with 
specific issues, but it will virtually determine — as indeed it 
ought to do — ^how these latter are to be found and entered on 
the record. That the jury may persist in finding on any issue 
contrary to the expressed opinion and direction of the judge is 
undoubtedly true ; but if this should subsequently be made ap- 
parent (in a mode which will be presently explained) to the 


(n) G. L. Froo. Act| 1854, s. 18. 

(o) Leg. Max.| 3rd ed., p. 100. 

(p) TatCeracUl v. Feamlay^ 17 C. B. 
368. 

* ( 2 ) C. L. Froc. Act, 1852, s. 222 ; 
G. L. Froc. Act, 18549 s- ^6 ; BoUa y. 
Dama^ 4 H. & N. 484 ; May v. Fwt- 
ncTf 5 £. & B. 505 ; JBrenwm y. How- 
ardf 1 H. & N. 188 Saundera y. 
Bate^ Id. 402 ; Carpenter y. Par- 
ker, 3 G. B., N. 8., 206; Wwkena 
y. Steel, 2 0. B., N. 8., 488 ; Morgan 


y. Pike,' 14 G. B. 473 ; WtlMn y. 
Heed, 15 G. B. 192 ; Ritchie y. Van 
Qelder, 9 Exch. 762 ; Bucldand y. 
Johnaon, 15 G. B. 145 ; Edwarda y. 
Hodgea, 15 G. B. 477 ; per Pollock, 
G. B., JMery y. Webatei\ 9£xoh. 246. 

As to amendments upon a trial by 
record, see Noble y. Chapmcm, 14 0. 
B. 400; Hunter Y.Emanuel,15 O.B. 290. 
(r) G. L. Froo. Act, 1854, s. 19. 

(a) Mitchell y. Oraaamller, 13 C. 
B. 237. 
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Oourt in bano, the verdict might be set aside as being against 
evidence, or perverse. The jury, however, are usually content 
to exercise the discretionaiy power confided to them, subject to 
and in accordance -with the advice or suggestions proffered by 
the judge. 

tot- Another important point to be here noticed is, that, under 
the direction of the judge, the jury may rotupi a special verdict, 
in which the facts of the case are found, and may leave the 
Court subsequently to pronoxmco as to the legal effect and 
signification of such verdict. 

binoUng Again, as in the exercise of his authority to rule on matters 

sndvosorv* ^ 

wSerw*® jii^gQ frequently directs a nonsuit or a 

(dUot or non- yerdict for either party to be entered (#), without calling on the 
jury to interfere ; so he may reserve for the consideration of 
thh Oourt in banc a point which, if then decided by him, would 
determine the verdict («). To do tliis, the consent of the party 
in whose favour the opinion of the judge inclines, must be 
obtqjned ; but if the other side have leave to bring the question 
subsequently for argument before the Court, then, according to 
the determination of the latter tribunal thereon (who deal with 
it as the judge at I^isi Frius might have dealt with it had he 
been so pleased), the verdict or nonsuit will, according to leave 
xoMuit. reserved, be entered or set aside (a;). A ‘ nonsuit,* just alluded 
to, occurs when a plaintiff withdraws (g) from the contention 
at Nisi Frius, either because he is satisfied that he cannot then 
support his case, or upon the judge expressing his opinion (z) 

(t) 8eeAlleny.Oaryt7E.&B.463. (y) **At common law, the subject 

(u) See Siorda y . KueynMt IT 0. has a right to be nonsuited at any stage 

B. 261 ; Earner y . Smithy 1 Jur. N. S. of the proceedings he may please, and 
1026. thereby to resenre to himself the power 

(x) As to carrying the decision of the of bringing a fresh liction for the same 
Court into error, see G. L. Froo. Act, subject-matter per Parke^ B., Outh- 
185i, a. 84. Only those points made waiie y . Hudson^ 7 Exch. 881. 
at the trial can be argued either on ap- (s) Harman y . Johnson^ 8 Ghr. k 
or in the Court below : per Cole- E. 272; Briere y . Ru8% Id, 294. See 
fidge^ J., and WiUiame^ J., Qathhert Hntckine y . HoUingwrth^ 7 Moo. 
jy. Oumming9f 11 Exch. 406. C. 0. %28. 
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that the aotioii is not maintainable. It remains, indeed, notwith- 
standing the opinion so judicially expressed, wnhin the discre- 
tion of the plaintiff himself, to submit to be nonsuited (a) — a 
course, however, which it will in general be prudent to adopt, 
inasmuch as if the verdict, in deference to the judge’s direction 
to the jury, be against him, his right of action would be barred ; 
but should he be only nonsuited, he may re-assert his claim at 
some future time. 

Further, a bill of exceptions may be tendered at the trial to P Mjrfex - 
the judge by either side, if dissatisfied with his direction in 
point of law to the jury, or with his ruling as to the admissi- 
bility and legal effect of evidence in the case. This bill of 
exceptions, when tendered, the judge is bound to seal (b), that 
the matter therein stated (having been first attached to the 
record, and thus made part of it) may be submitted to a Court 
of error (c). 

’ To the judge also appertains the duty of granting or with- 
holding in certain cases his certificate as to costs ; the effect of 
which under various provisions of the County Court Acte has 
been already adverted to (c?). Other statutes also, under cer- 
tain circumstances, impose upon a successful plaintiff tho 
necessity of obtaining from the judge at Nisi Prius a certifi- 
cate, to enable him to recover costs. Of such statutes, some 
of Ihe more important are below cited (e). It may be remem- 
bered, also, that tjie extra costs of trial by a special jury (/) 
are thrown upon the party applying for it, whatever thc^erdict 

(a). See Alexander v. 2 C, (fJ) Ante, p. 69. 

A J. 138 ; Corsar y. Jleed^ 17 Q. D. (e) See C. £. Proc. Act, 1860, s. 34 ; 

540 ; per Pwrke^ Stancliffe v. 3 & 4 Yict. c. 24, s. 2 ; 7 & 8 Geo. 4f 

Ckvrhe^ 7 Excli. 446. c. 29, s. 75 ; 7 & 8 Geo. 4, c. 30, b. 

■ (5) JSlach Y. JoneSf 6 Exch. 213. 41 ; 10 Geo. 4, <9 44, 8. 41 ; 16 A 17 

See Newton y. Boodle^ 3 C. B. 795 ; Yict. o. 107, bb. 313-322. See also 

Earl of Olaegow y. HvHet and Campsie Gray on Goate, c}iai>s. i. and Yiii — xiy. 

Alum Co. 3 H. L. Ca. 25* (/) As to trying by a apeciid juiy, 

(c) 13 Edw. 1, c. 31, 8. 11 ; Money aee E. G. Pr., rr. 44-47 ; 0. L. Proc. 

Y. Leach^ 8 Burr. 1742. See alao 0. Act, 1852, sb. 104-115 ; C. L. Pfoo. 

L. Proc. Act^ 1854, bb. 34-42. Act, 1854, bb. 58, 59. 
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Jttiy dis- 
charged.' 
when. 
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may be, unless the judge certifies that the case was one suit- 
able to be so tried. 

, Further, it is within the discretion of a judge at Nisi 
Fxius, under particular circumstances, to discharge the jury 
&om giving any verdict, as where they cannot agree therein, 
and the judge sees fit to excuse their so doing — ^the barbarous 
alternative being, to compel unanimity by keeping them in 
duress ** without meat, drink, or fire — candle - light only 
excepted” (g). 

The verdict, having with the judicial assistance above indi- 
cated been delivered, is by the associate shortly minuted on 
tihe back of the record (h), after which the successful party (if 
not prevented by proceedings presently to be noticed) will be 
entitled to sign judgment (i), with a view to issuing execution 
thereon. And with respect to the time within which these 
steps may be taken, it is enacted, that ** when a plaintiff or 
defendant has obtained a verdict in term, or in case a plaintiff 
has been nonsuited at the trial in or out of term, judgment 
may be signed (A:) and execution issued thereon in fourteen 
days, unless the judge who tries the cause, or some other judge 
or the Court, shall order execution to issue at an earlier or later 
period, with or without terms ” (t). 

Execution is founded upon a record, and is levied rmder the 
authority of a writ issued out of the Court in which the record 
is (m), and directed to the sheriff of the oe|mty wherein it is 


(igr) See C. Ih Com. 2nd Bep., pp. 
6 - 8 . 

A juror is sometimes withdrawn by 
the consent of both parties. 

As to the effect of withdrawing a 
juror. Polloek^C, B.. Oibha y. 

14 M. A W. 805 ; Per Lord 
Ahinger^ G. B.. ffarriea y. 2 %omas. 2 
BL ds W. 87-38. 

(h) This, when formally drawn up 
and indorsed on the record, is 'called 
the Po9t€a, 


(t) When the costs are taxed and 
inserted on the Povita^ the final judg- 
ment is said to be signed : 1 Chitt. 
Arch. Frao. 10th ed.. p. 497. This is 
done by the Master affixing an official 
seal to the Poefea : Id. p. 486. 

(I;) Petcins y. 4 H. & 

N. 418. 

(Q B. G. Pr., r. 57 ; 0. L. Proc. Act, 
1852. s. 120. 

(m) 2 Wrns. Saund. 87 a (2). 
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to be executed, the object being to obtain thereby, either 
directly or indirectly, satisfaction of the debt or damages for 
which judgment has been signed (»). The ordinary writs of 
execution are, 1. Fieri Facias; 2. Elegit; 3. Capias ad 
satisfaciendum. 

1. The writ of fieri faom commands the sheriff to cause to Fiortfliaias. 
be made, of the goods of the judgment debtor, the sum reco- 
vered in the action, together with interest thereon from the 

date of the judgment being entered ; and on the return day of 
the writ to have the same in court, together with the writ and 
the manner in which it has been executed (o). Under this 
writ, the sheriff may seize all the goode aiid chattels, moneys, 
notes, cheques, bills, specialties, and securities for money (p) 
belonging to the defendant at the time of the writ being deli- 
vered to tbe sheriff, with the exception of wearing apparel {q), 
and (in a qualified degree) certain agricultural produce (r) ; 
the levy of goods and chattels, moreover, being made subject 
to the claim (if any) of the landlord of the judgment debtor 
for a year’s rent («), and to somo other claims whictk need not 
hero be particularised. 

2. The writ of elegit has been much extended in its opera- Biegit. 
tion by the 1 & 2 Viet. o. 110 (t). It is employed to obtain 


(») C. L. Froo. Act, 1852, b. 121. 
When judgment has bgen recovered 
against a public compan^r its public 
officer, execution may issue against in- 
dividual shareholders under certain 
statutory enactments, as for example 
7 & 8 Viet. c. 110, 8. 68. The mode 
of proceeding to execution against com- 
panies and their shareholders urill be 
found in Lindiey on Partnership, 
Book II., chap. 8, s. 4, 

(o) See forms of the writ in Sched. 
to E. G. Pr. Nos. 1-6. 

4p) As to charging Government 
Stocks, Ac., in which the judgment 
debtor is interested, see 1 & 2 Viet. o. 


110 ; 8 & 4 Viet. c. 82 ; Taylor v. 
TwrnlyM^ 4 H. & K. 495. 

(^) See 8 & 9 Viet. c. 127, s. 8 ; 1 
& 2 Viet. c. 110, 8. 12. As t^ttach- 
ment of debts, see G. L. Proc. Act, 
1854, SB. 61-67 ; JohiuonY. Diamond^ 
11 Exch. 78 ; Holmes t. Tuttonp 6 E. 
& B. 65^ Bayrmrd v. Simmons^ 
Id. 59. 

(r) 56 Geo* 8, c. 50 ; and see 11 A 
15 Viet. c. 25, B. 2. As to property of 
bankrupts, see 12 & 18 Viet. o. 106. 

(s) 8 Ann. c. 14, s. 1. 

\t) This writ was first given by 13 
Edw. If 0 . 18. The 29 Oar. 2, o. 8, 
subsequently enlarged the effect of the 
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Capias 

timeie 

dum. 


adsa- 

ieu- 


satisfadion from the land as well as tiie good& of the judgment 
debtor, as may be seen from the form («) of the writ, which 
recites the recovery of the judgment debt, and that the judg- 
ment creditor “ chose to be delivered to him all the goods and 
chattels ” of the judgment debtor in the sheriff’s bailiwick, — 
..** except his oxen and beasts of the plough (a;), and also all such 
lands, tenements, rectories, tithes, rents, and hereditaments,” 
including those of copyhold tenure, as the same judgment 
debtor, (or any trustee on his behalf,) is in possession of or has 
disposing power over to exercise for his own benefit — ^on the 
day when the judgment was entered up or any time afterwards, 
until the debt and interest tliereon should be liquidated ; and 
the writ then commands the sheriff to cause the above-men- 
tioned goods and chattels to be delivered to the creditor at a 
reasonable price, and also all (i/) the lands, &c., referred to in 
the writ (z). 

As regards the goods and chatt^ upon which execution 
is to bo levied under a writ of elegit, a jury must bo em-. 
X)anneUed^to make inquisition of and appraise, them ; and if 
their value be insufficient, then the lands are delivered over 
by the sheriff to tho execution creditor (a). The writ, with 
the inquisition, is then returned to tho Court out of wliich it 
issued. 

3. The writ of capias ad satisfaciendum (6) commands tho 
sheriff to take the Mi/ of a judgment debtor, and him safely 


above etatute. See generally, as to the 
writ- of elegit^ tho notes to UTiderhill v. 
DevereitXf 2 Wtos. Sannd. 68. 

(u) See B. G. Fr. Sebed. Nos. 9-14. 
{x) Keen v. Priest^ 4 H. & N. 286. 
(y) Before the 1 & 2 Yict. c. 110, 
only a moiety of the debtor's land was 
thus snbjeot to execution. Estates tail, 
tmsti and other estates were also not- 
liable tinder the vrrii of elegit, see 2 
Wma Sannd. 11 (17). 

(s) As to how the writ of elegit 


a ffects propci ty pnrcliased or mortgaged 
without notice, see 2 & 3 Viet. c. 11. 
See also the provisions of 23 & 24 Viet, 
c. 38, with regard to the necessity of 
registering the writ of execution or pro- 
cess on judgment, in order to bind a 
bonft fide purchaser or mortgagee of 
estates of a judgment debtor. 

(a) 2 Wms. Saund. 68 y. 

(h) See the forms of the writ in 
Sched. to B. G. Fr. 15-22. 
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keep, to satisfy ilie creditor the amount of the judgment debt. 

This mode of execution cannot he enforced when the judgment 
debt does not exceed 20/. exclusive of costs (c). It must, how- 
ever, be borne in mind that certain classes of pm^ns ore pri- 
vileged from arrest under this process (</). 

Besides the above ordinary wziis of execution, some others 
less frequent in practice must be enumerated. 

The writ of lemri facias issues with a view to obtaining 
satisfaction of the judgment debt out of the lands and chattels 
of the judgment debtor. Except in the case of outlawry, 
however, this writ has been almost wholly superseded by that 
of elegit, and it need not therefore here be further noticed. 

The writ of extent is issued for the purpose of enforcing Bxtent. 
execution on behalf of the Grown. The practice and learning 
in regard to it, which cannot here be discussed, may be collected 
from the authorities below cited (e). 

At any time within six years from the recovery of a judg- Bzeeutioa 
ment in a personal action, if the parties thereto are living, 
execution may issue thereon (/). But where by reason either 
of lapse of time,” " or of a change by death or otherwise of 
the parties entitled or liable to execution” (^), a revival of the 
judgment, before execution can^sue upon it, becomes neces- 
sary, such revival may be effected under the provisions of ^e 
C. L. Proc. Act 1862 (gr) by suing out a writ of revivor or by 
suggestion made upon the roll. 

When execution has been levied in any of the modes 
above indicated (A) — and its validiiy remains unquestioned — 

(e) 7 & 8 Violi. c. 96, a. 57. See 3 (fir) Id. aa. 128-131. 

Wins. Saiind. 68 b ; Holbert ▼. Starkey^ (h) Attaehment of Debt of Cfamijdiee 

4 H. & N. 125. may be made under C. L. Proc. Aot^ 

{d) Aa to privilege^ aee 1 Ohitt, 1854, as. 61-67. Jmes 
Arebb. Pr., lOtb ed., p. 688 et aeq. 1 B. B. & B. 68 ; DrfWt y. 6 

(«) See Ed^oards y. Reg, (in error), 0. B., N. S., 429 ; Jemee y. The East 
9 Bzch. 628 ; 8. C,, Id. 82 ; 8 Bla. India, Company^ 17 C. B. 851 ; New- 
Com. p. 420 ; Weat on Extents ; Man- mam y. Booh^ 4 G. B., N. S., 485 ; 
ningBxob. Pr. Bk. 1. Turner y. Jones, l .H. A N. 878. 

(/) CL L. Proc. Act, 1^2, a. 128. The Judge may ezeidae bia discretion 


p 
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final results of a personal action are, so &t as may 
be praetioable, attained, and the ordinary procedure therein 
is brought to a close. 


6. Proceedings hy Motion or in Error, auhsequent to Verdict. 

Kawtrbd. If either plaintiff or defendant in an action is dissatisfied 
with the result of the trial, it is competent to him to move for 
a new trial, a rule absolute for which may be granted by the 
Court on any of the following grounds : — if evidence mate- 
rial to the verdict during the progress of the trial was either 
improperly received or rejected (^) ; if tiie judge has mis- 
directed the jury (A;), or omitted to direct them at all (A) on 
some point of law relative to the case, or was disqualified by 
reason of pecuniary interest in the subject matter before the 
Court (»») ; if the successful party («), or officer of the Court (o) , 
or the jury(^) have been guilty of gross misconduct; if a 


in refusing to interfere in proceedings 
to attach debts. See C. L. Proc. Act^ 
1860, Bs. 28-31. 

(t) Dot d. Wdtli Y. LangHeld^ 16^ 
M.«A W. 497 ; Hughes y. HughtSj 15 
IL & W. 701 ; Crtaat y. Barrett^ 1 
Or. M. & B. 909. See Cattlin y. 
Barker^ 5 0. B. 201 ; Ferrand y. 
mUigem^ 7 Q. B. 730 ; Botaniquet y. 
Shortridge^ 4 Exch. 699 ; Stindt y. 
Roberts^ 5 B. & L. 460. 

(it) Per Maule^ J., Bad Anglian B, 
O. T. Lgthgoe^ 10 G. B. 726 ; Per 
Parhtt B., PenneU y. Aston, 14 M. A 
W. 416 ; Huekman y. Ftmie, 3 M. & 
W. 506 ; BUioU y. SotOhDewm JL (7., 
2 Bxdh. 726 ; see Clarke y. Arden, 16 
a B* 227. Bee per Mawfidd, 0. J., 
Fenium y. Poeock, 5 Taunt, 196, 196. 

As to new trial on the ground of im- 
direotiiig a nonauit, see per 


Lord Lyndhurst, G. B., Alexander y. 
Barker, 2 Or. & J. 133. 

0) Hadley y. Baxenddle, 9 Exch. 
341. See Rohineon y. Cfleadow, 5 
Bing. N. C. 156. 

(m) Dimee y. The Grand Junction 
Canal Co., 3 H. L. Ca. 759 ; and see 
WUliams y. Great Western R, C., 3 
H. & N. 869. 

( 7 O Coster Y. Merest, 2 B. & B. 272. 
( 0 ) Bentley y. Fleming, 3 D. A L. 23. 
Straker y. Graham, 4 M. & W. 
721 ; per Lord Ahmger, C. B., Morris 
Y. Vivian, 10 M. k W. 140. See 
Standewick y. Hopkins, 2 D. & L. 502 ; 
Ramadge y. Ryan, 9 Bing. 333 ; Hall 
Y. Poyser, 13 M. k W. 600 ; AUvm r. 
BouUbee, 9 Exch. 738 ; Vaaie y. De- 
laval, 1 T. 11, See Cooling y. 
Great Northern R. C., 15 Q. B. 486 ; 
Cookseyy.Haynes, 27 L. J., Exdi* 371. 
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mistake has been made in entering the verdict ($) ; or if the 
damages awarded by the jury be glaringly excessive (r) or pal- 
pably insufficient (s). It is also deemed good ground for re- 
quiring that the issues shoiild be submitted to another jury, if 
it is made out that the verdict was obtained by * surprise * (t), 
or that new evidence, discovered subsequent to the trial, is now 
available to the applicant, or that the verdict was procured and 
obtained by perjury and conspiracy («), or was manifestly 
against the weight of evidence, or was perverse («) ; and gene- 
rally upon satisfying the Court that there has bebn a miscar- 
riage of justice remediable by a now trial (y), it will be granted 
to the applicant who moves for it in time (s) either absolutely 
or upon such conditions as may seem equitable. It must 
always, however, be remembered, that whilst it is a principle 
with our Courts that failure of justice should be corrected 
and its perfect administration be secured (a), yet another im- 
portant object, which legal tribimals must not lose sight 


(q) Roberts v. Hughes^ 7 M. & W. 
899 ; Raphael v. The Bank of Eng^ 
land, 17 0. B 161. 

(r) Creed ▼. Fisher, 9 Exch. 4?2. 
See Masters y. Barnwell, 7 Bmg. 224 ; 
Price y. Severn, 7 Bing. 316, and cases 
there cited ; RoUn r. Steward, 14 C. 
B 395. 

{s) Richards y Rose, 9 Bzch. 218 ; 
Chambers y. Caulfield, 6 East, 244, 
See Apps y. Day, 14 C. B. 112 ; Tedd 
y. Douglas, 5 Jar. N. S. 1029; post 
Bk. IL chap. 6. 

(^) Hoare y. Silverlock, per Mault, J., 
9C.B. 22 ; Austiny. Evwns, 2M. & Ghr. 
430 ; Edger y Knapp, 5 M. & Ghr. 753. 
\u) ThurteU y. Beaumont, 1 Bing. 839. 
(x) Hawkins y. Alder, 18 0. B. 640; 
Qurney y. WowsrsUy, 4 E. & B. 133 ; 
Harrison y. Fane, 1 M. 4e Gr. 550 ; 
Honeyman y.Lewis, 28 L. J., Each. 204. 
See G. L. Proo. Act^ 1854, s. 1, ad fin. 

( 3 f) WiUkms y. Evans, 2 M. Ic W. 
220 ; AUumy. BouUhee, 9Ez(di. 738; 


Hovsyman y. Lewis, ubi snp. ; Fox y. 
Clifton, 9 Bing. 115; BeneUy^ThePen^ 
insular ds Oriental Steam Boat Co,, 16 
0. B. 29 ; 0. L. Proo. Act^ 1854, s. 81. 

(8^ E. G. Pr. reg. 50-54 ; Hasrison y. 
Great Naiihem R, C., 11 0. B. 542 ; 
Watkins y. Pachenan, 14 0. B. 419 ; 
Blacky. Jones, 6 Ezdi. 213. 

As to costs of a new^ trial, see C. L. 
Proc. Act» 1854, s. 44 ; Evans y. Ro- 
hinson, 11 Ezch. 40. Thus Alderson, 
B., sajs in Hughes y. Hughes, 15 M. 
A W. 704: ^‘The granting a new 
trial, strictly peaking, is in the disr 
cfetion oi the Court : altboogh the 
Court regulates its discretion as nearly 
as iKiBsible by the rules applicable to 
bills of ezeeptiona** But see 0. L. 
Proc. Act^ 1854, a 35. 

(a) See per Lord Kenyon, G. J., Cal- 
craft y. Qihbs, 5 T. B. 19 ; Per il^anr- 
fisld, 0. J., Bmnaerton y. Marquis of 
Stafford, 8 Taunt. 232; Gibson r. 

Muskett, 4 M. ft Gr. 160, 171. 

r 2 
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oC *'is th&l; causes -should be determined and determined 
finally ” (J). 

Important provisions with respect to motions for new trials 
n*w trial. Ixave been introduced by the 0. L. ProC. Act, 1864 (c), which 
inter alia enacts that upon the hearing of the motion the Oourt 
may direct oral examination of witnesses and other evidence 
to be produced (<2), and an appeal is given in certain coscsl from 
the ruling of the judges sitting in banc {e). Further, when- 
ever a Coiurt of Appeal may be thus referred to, it may give 
such judgment as ought to have been given in the Court below, 
and may adjudge payment of costs, and order restitution (/). 

When the rule for a new trial is applied for, the motion is 
frequently conjoined with one to enter a verdict or nonsuit 
pursuant to leave reserved by the judge (g) at the trial ; for the 
Oourt will sometimes see fit to grant the former in preference 
to allowing the latter course to be taken. 

Venire d« The object of moving for a venire or trial de no»o(A) is the 
same as that of moving for a new trial. An important dis- 
tinction, however, between an award of a venire de novo and 
a rule for a new trial appears to be, that the former is always 
founded upon some irregularity or miscarriage apparent upon 
the face of the record^ whilst the latter is more commonly an 
interference by the Court in the discretionary exercise by it of 
a species of equitable jurisdiction for the purpose of relieving 
a party against a Uxtent grievance (»). Thus, when claimable at 
all, a venire de novo can be claimed of right and uncondition- 

(5) Per WHLet, J., Ortat Northern Parlser, 4 H. & R. 810 ; Levyr. Green, 
R, 0. V. Moeeop, 17 C.4B. 140, cilwg 28 L. J., Q. B., 319. 
the maxim, ne litee sint immortaiee (/) C. L. Free. Act, 1854, bb. 41, 
dnm litamtea Bont mortaleB. 43; and BeeC.Ii. Free. Act, I860, 

(e) SeeBB. 31, 38, 85-42, 45 ; B. O. bb. 4-10. 

Fr., ir. 60-54. See Drayeonr. Andrew, (g) Ante, p. 204. 

10 Extdi. 472 : Gurney t. Womereley, (h) 0. L. Fn>e. Act, 1853; b. 105. 

4 B. A B. 188 ; Evane ▼. Bobnuon, 11 (Q Gonld r. OUeer, 2 H. A Gr. 

Exeih. 40. 288, n. ; Per Aldereon, B., Bugheer. 

d If. Free. Ao^ 185^ bb. 46-49. Bughee, 15 M. A W. 704 ; bnt Bee 

(c) SeetB. 84-42. See WUhere t. Doveyv. jETodaon, 6 Fanbt. 460. 
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ally, as if it appears on the record that (diallenges to the jury 
have been improperly allowed or disallowed (A;), or that the 
verdict is in itsedf imperfect (/), or when tiie damages are wrongly 
given with refer^ce to the breaches alleged (in), or when a mis- 
trial has occurred by a wrong' person being placed on the jury 
at the trial of the cause (n). 

A trial de novo may also issue &om a Court of error if its 
decision on a bill of exceptions (o) is in favour of the party who 
has tendered the bill, and error may now at once be brought 
** upon an award of a trial de now by any one of the superior 
Courts, or by the Court of error” (p). 

Although the result of the trial be not disturbed by any of 
the proceedings already indicated, the successful plaintiff is 
not altogether sure of enjoying the fruits of his success. 

There yet remains to the defendant an opportunity of moving 
in arrest of judgment ; whilst the plaintiff {q), on his parl^ 
if his adversary has secured the verdict at the trial, may- 
apply to the Court for judgment ?«>» obstante veredicto; resort 
to a Court of error being also open to the defeated party. 

Judgment will bo arrested, when, upon the face of the Amiatof 
record, it appears to the Court that the plaintiff has no right 
to recover. 

Judgment non obstante veredicto, on the other hand, is Judg^t 

^ non ob- 

given by the Court where the defendant, by his pleading, has 
confessed the cause of action, whilst the matter which he has 
pleaded in avoidance is insufficient for the purpose {r). But if 
either plaintiff or defendant move the Court in the manner 


ije) JS, Y. Edmondtf 4 B. & Aid. 
471. 

■ (Q WUham Y. ZetoM, 1 Wils. 48. 

<f») Leack Y. Thofnaa^ 2 M. AW. 
427 ; Qwdd y. Oliver^ ubi Bup. n. if) ; 
EmUin y. DartneU, 12 M. if W. 880. 

(n) Doe d. Ashbtamham y. Mu^ctel, 
16 Q. B. 624 ; Muirhead y. Evana^ 6 
Bxbh. 447. 

(o) Ante^ p. 205. 


(p) C. Ii. Froc. Act^ 1854, s. 48. 
See B. a. FI., r. 24. 

(q) Eand y. Vaatghan, 1 Bing., N. 
0., 767 ; Eeg, y. Darlington Sehoolf 6 
Q. B. 682. 

' (r) As to when judgment non ob- 
stante and repleader are respectively ap- 
propriate, see per Abbott, G. J., Lam- 
bert V. Taylor^ 4 B. A Cr. 152 ; ant^ 
p. 165. 
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just i^eoifiedt it is now competent “for the pariy, whose 
Reading is alleged to he defective, by leave of the Court, to 
suggest the existence of the omitted fact or facts, or other 
matter, which, if true, would remedy ” (s) the defects, and the 
suggestion may then he pleaded to and tried in like manner as 
the issue in an ordinary action (^)’. 

The proceeding to error is now a “ step in the cause ” («), 
broi^ht with a view to reversing the judgment previously 
entered up, and must he taken according to the provisions 
of the 0. L. Proc. Acts Error is either in law or in 
fact (y) : — 

Error in law may be maintained ( 2 ), if, on the face of the 
record, the judgment appears not to be the leg^ consequence 
of the pleadings — as where the declaration (a), by reason of 
any substantial defect therein, is insufficient to support the 
action; or, again, if the proceedings in other respects aro 
shewn on the face of the record to be erroneous — as where 
the execution awarded is not the legal consequence of the 
judgment, or where the cause below was coram nonjtidm (6). 


(<) C. L. Froo. Act, 1852, s. 143 ; 
Mml^y y. Boycott 2 E. & B. 46; 
Fufher T, Bridges^ Id. 120. 

(e) See the 0. L. Proo. Act^ 1852, 
88. 144, 145; B. G. Fr. r. 50. 

(tt) C. L, Proo. Act, 1852, s. 148. 
By this aeetion the iorit of error is 
abolished. ** Error,’* says Lord Coke, 
*^lieth when a man is grieyed by any 
error in the foundation, xnroceeding, 
judgment, or execution. . . But with- 
out a judgment, or an award in the 
imture of a judgment, no writ of error 
doth lie . • . and that judgment must 
regularly be c^yen by Judges of record, 
and in a Court of record:” Co. Idtt. 
288. b. 

(a) C. L. Proo. Aal^ 1852, as. 146- 
167 i a L. Proo. Act, 1854, ss. 82, 
86, 48. See B. G. Pr. rr. 64-69. 


(y) See generally as to error, the 
notes to Joquu y. Cemar, 2 Wms 
Saund. 100. 

(z) As to the Court in which error is 
to be tried, see 11 Geo. 4 & Will. 4, c. 
70; 1 Chitt. Arch. Pr., 10th ed., p.522. 
The ultimate Court of appeal is the 
House of Lords. 

The proceedings in error must be 
brought generally within six years after 
judgment is signed : C. L. Proc. Act, 
1852, ss. 146, 147. 

(а) When the declaration is insuffi- 
cient to maintain the action, the error 
is called common > in other cases it is 
called cptiM error. 

(б) As to where error may be as- 
signed instead of suggested and the 
mode of pleading^ see C. L. Proo. Acl, 
1852, 8. 152, ad fin. 
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Error in fact must be substantiated by affidavit (<;) showing Error in 
that the party against whom the judgment has been given was 
not properly before the Court — as, for instance, that, being an 
infant, he appeared by attorney (d). 

If the grounds of error “ appear frivolous, the Court or a 
judge upon summons may order execution to issue ” (e) ; and 
if the proceedings in error are taken contrary to the agreement 
of parties (/) or against good faith, or in any case where they 
will not properly lie {g), a Court of error has power to quash 
them. Execution will not be stayed or delayed by proceed* 
ings in error or supersedeas- thereupon without the special 
order ” of the Court or a judge, unless sufficient bail be given 
by the appellant as security to his adversary to prosecute the 
proceedings in error with effect, and also to satisfy and pay 
•(if the said judgment be affirmed or the proceedings in error be 
discontinued by the plaintiff therein) such sum of money and 
costs as have been or may be adjudged due in ros2}eot of the judg- 
ment recovered, and all costs and damages to be awarded for 
the delaying of execution (A). The statutory provisions here 
referred to, together with the ample powers of amendment (*) 
which the Courts of law now possess, and the rules as to costs 
in error, protect, to a great extent, parties who have been 
successful at the trial from being on insufficient grounds de- 
prived of the fair result thereof ; at the same time, to facilitate 
the correction of defects which have really occurred in a cause, 
it is enacted that Courts of error may in all cases give such 
judgment and award such process as the Court iiom which 

(c) C. L. Pi-oe. Act» 1852, s. 158. Jame% y. Oockreme^ 9 Exeh. 552 ; R. 

(d) Jackson y. Marshall^ 4 E. & B. G. Pr. r. 110. 

669. See Dick y. Tolhamen^ 4 H. & As to costs in error, see FUher y. 

N. 695. BridgUf 4 E. k B. 666 ; Marshall r. 

(e) 0. L. Proc, v Aot^ 1852, s. 150. Jackson^ Id. note. 

See E. G. PI. r. 27. (i) WiOemsonY, Sharlandf 11 Excli. 

if) Garrard y. Tuck, 8 C. B. 258. 33. This authority shews, that the re- • 

(^) G. L. Proo. Act» 1862, s. 156. cord may be aijjl^nded np to the day of 
1 Ghitt. Arch. Frac., 10th ed., p. 524. the (utting in error. 

{h) C. L. Proc. Act» 1852, s. 151 ; 
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Auditft 

quereUL 


iPracUooof 
the county 
court— how 
oonetituted. 


enor is brought ought to have done without r^ard to the 
party alleging error ** (k). 

Proceedings in error being thus applicable in Ihose cases 
only where either party has committed such mistakes as above 
Specified during the progress of the suit, there yet remains a 
possibility of injustice being done'to a defendant against whom 
judgment has been given, by enforcing it when he has become 
possessed subsequently thereto of a good defence to the action. 
Under these circumstances such defence, whether legal (1) or 
equitable (m), is aUowod to be set up by way of auditd 
querelA {n). The writ of audits quorel&, however, has been 
seldom employed in modem times (o), the object in view being 
more conveniently {p) attained by motion; and indeed a 
defendant, in order to avail himself of a writ of audits querel&, 
must now procure a rule of court or order of a judge {q) before* 
it can bo issued. 


Secj'. II. — Suit in tite County Court, 

The practice of the county courts, as at present^nsiituted, is 
regulated by various statutes, the more important of which ore 
mentionod'below (r), and by rules made in respect of all impor- 


(X;) G. L. Pfoc. Act, 1852, b . 157. 

Ab to roHtitiition by writ of scire 
faciaB after a roTersal in error, see C. 
L. Proc. Act, 1852, s. 182. 

(l) 3 Bia. Com, p. 406. 

(m) G. L. Proc. Act^ 1854, s. 84. 

(n) An andit& querelA is a writ to 

be delivered from an unjust judgment or 
execution by setting them aside for 
some ixguBtice of the party that ob- 
tained them, which could not be pleaded 
in bar to the action:” Bao. Abr. 
tit And. Quer. See Gom. Dig. And. 
Quer. TuttMT 2 Wms. 

Saund. 187, n. and no^ thereto, mid 
147,11. 1. 

(o) Dearie v. Aer, 4 Bxch. 82 ; iViete- 


t(m T. Rotee, 7 M. & G. 334 n. (a). 
See WUliami y. RobertM^ 1 L. M. & P. 
381 ; SfMm y . Bishop^ 4 Burr. 2283. 
{p) PlevinY. HenshaiU^ 10 Bing. 26. 
(2) R. G. Pr. r. 79. 

(r) 9 & 10 Viet. c. 95 ; 12 & 13 
Viet c. 101 ; 13 & 14 Viet. c. 61 ; 15 
& 16 Viet c. 54 ; 17 & 18 Viet c. 16 ; 
19 & 20 Viet c. 108 ; 21 & 22 Viet, 
c. 74 ; 22 & 23 Viet o. 57. 

As to the jurisdiction of the county 
court generally, see p. 58 et seq. There 
are many statutes in force which relate 
to the jurisdiction and practice of 
county courts on particular heads, as 
to which see Broom's Prac. Gounty 
Courts, 2nd ed., app. 2. 
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tant partictdars in pursuance of the 19 & 20 Yiot. o. 108, s. 32. 

The general principles which govern the practice of the supe- 
rior Courts of conunon law may also be applied at the discre- 
tion of the judges of the county courts to proceedings 
therein («). 

The suit in a county court is commenced (t) hj plaint, upon 
entry whereof a mmmona to appear is issued to the bailiff of Summons, 
the court (u), to be by him served on the defendant ten dear 
.days at least before the holding of the Court at which it is 
returnable («). To the summons must be annexed a copy of 
the plaintiff’s particulars of demmid, in those cases where they 
are Yequired (y). 

There are no written pleadings in a suit in the county 
court ; but if any one or more of certain defences are intended 
to be set up, notice thereof, unless the plaintiff consent to 
waive it, must bo given to him. These defences are Infiincy, 
Coverture, the Statute of Limitations, and discharge under 
any Statute relating to Bankrupts or Insolvent Debtors (s). 

All other defences are available to the defendant at the trial, 
whether by traverse or confession and avoidance, without any 
formal joinder of issue. When no jury has been impannclled, 
the judge himself determines matters as well of fact as of law i 
but a jury may be summoned on the requisition of either party 
to the suit, as matter of right whenever the amoimt claimed 
exceeds 61. ; and in any case where such amount does not 
exceed 61., the judge may, on the application of oithor parly, 
order the action to be tried by a jury (a). 

Assuming that both parties to the suit appear, the judge Thoheoriug 
either with or without a jury, as the case may be, proceeds to 

(■) See CMm t. £uUm, 8 C. B. 2nd ed., p. 122. 

447. (p) See rales 30-87 ; Howard r. 

(() 3 & 10 Yiot. 0.96, 8.59, and r. 83. 2 B. ft B. 916; SmMi, ▼. 

(») B. 11. Douglat, 16 0. B. 81. 

(») 9 & 10 Yiot. o. 96, B. 69, and r. (a) 9 ft 10 Yiot. e. 96, a. 76. 

44. Aa to the mode of aerrioe gene- (a) Id. a. 70 ; and aee nr. 77-80. 

rally, aee Broom’a Fiac. County Coorta, 
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hear the cause. If neither coxmsel nor Attomies attendi the 
judge must endeavour to elicit from the parties and their 
'witnesses (whose a^ndance is procured by summons (d ) ), such 
facts as will enable him to determine the question or questions 
in dispute. When the case is closed on both sides, the judge, 
if unassisted by a jury, decides both on fact and law ; but, if 
assisted by a jury, he will direct them in point of law, whilst 
they decide upon tho facts. Judgment is then given for the 
plaintiff or defendant — unless indeed the former be nonsuited^ 
— and entered on the minutes of the Court. The judge also 
directs the mode of payment, (which in certain cases may 
bo by instalments), of any sum to which he may find the 
plaintiff entitled (c). The costs of the action abide tho event, 
unless the judge shall otherwise order, and execution “ may 
issue for the recovery of any such costs in like manner as for 
any debt adjudged in the said Court” (d). 

The judgment, when entered up (e), may bo enforced by exe- 
cution against the goods, or in certain cases by the commitment 
of the defaulting party. Execution against the goods is leviable 
by writ of fieri facias ; and it may be worth notice, that the 
wearing apparel and bedding of the judgment debtor or his 
family, and the tools and implements of his trade, to the value 
of 5/., are protected &om seizure (/). 

Execution against the person maybe obtained on a summons. 
If default is made upon the order of the judge for payment of 
the money recovered, any party who has obtained such unsa- 


(») 9 & 10 Viet c. 95, bb. 86-87. 

(e) 10 k 20 c. 108, b. 46 ; 
end r..ll0. . 

(d) 9 & 10 Tiot c. 05, 8. 88. 

When an order haa been made for the 
debt to be paid by instalments, execu- 
tion 'will not isaue tiU after de&uit in 
payment of an instalment; and it may 
then iaaue for the whole sum due : Id. 
0 . 9 ( 1 .' 

(<) AHijw T. Lethbridge, 4 H. & N. 


418. 

(/) 9 & 10 VLot. 0 . 95, SB. 94, 06 ; 

8 & 9 Viet. 0 . 127, s. 8. 

With respeot to exeeution generally, 
see Bro<Hn'B Frao. County Courts, 2nd 
ed., Ft. 2, c. 6. An action in a supe- 
rior Court does not lie on a judgment 
of a county court : Berkeley r. Elder- 
kin, l.S. & B. 806 ; Auetin r. Mitte, 

9 Bxdb. 288. See Morelon t. HoU, 

10 Each. 707. 
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tisfied judgment, may procure a summons from the Court, 
within the limits of which the defaiilting party shall then dwell 
or carry on his business, requiring him to appear to answer the 
matters mentioned in the summons {g). If the defendant after 
having been so summoned shall not attend, nor su£B.ciently 
excuse his non-attendance, but the judge shall be satisfied that 
the defendant obtained credit from the plaintiff under false 
pretences when the debt or liability on which the judgment 
has been obtained was incurred, or that he had acted fraudu- 
lently and improperly in the manner particularised in the 
section of the Act below referred to (A), the judge is em- 
powered- to commit him to prison for a period qot exceeding 
forty days. It should be observed, however, that although 
the defendant undergo the imprisonment awarded by the 
order for commitment, the debt is not thereby satisfied or 
extinguished (t), and he may, at the discretion of the 
judge, in certain cases of subsequent default, be committed 
for any number of successive periods not exceeding forty 
days each, until payment of the debt or instalment in 
question is enforced (A). 

It is competent to either party, dissatisfied with the verdict 
or decision of the case, to apply fur a new trial, which the 


*(^) 9 & 10 Yiot. c. 95, 8. 98; 
Hoidden t. Smith, 14 Q. B. 841 ; 
StoJees ▼. OrisseU, 14 C. B. 678 ; 
MUcheU ▼. Hender, 23 L. J., Q. B. 
273. 

{h) 22 & 23 Yict. c. 57, which 
modifies the 99th sect, of the 9 & 10 
Yict c, 95r See Ahley ▼. Dale, 11 
O. B. 378 ; £x-parte DaJem, 16 
C. B. 77. See also 9 & 10 Yict. o. 95, 
8 . 101, which gives power to the Jndge 
to commit a debtor to prison at the 
hearing for certain f^nmdulent condoot ; 
see JSrpofto Pwrdy, 9 C. B. 201. 

{%) 9 4tl0 'Vlct e. 95, s. 103 1 In re 
Boyce, 2 B. & B. 521 ; Berhdey r. 


Elderhin, 1 B. & B. 805 ; Hayee r. 
Keene, 12 C. B. 233. 

(Jc) That part of the 102nd sect, of 
the 9 & 10 Yict. c. 95, which enacted 
that no protection granted by any Court 
of Bankruptcy or InsolTency should be 
available to discharge a defendant com- 
mitted by order of a County Court 
Judge, was repealed by 19 k 20 Yict. 
c. 108, s. 2. Bdbrc the last-named 
statute was passed this question had 
been much discussed : see Kt parte 
Ckrietie, 4 E. & B. 714 ; George v. 
Comers, 16 C. B. 539 ; 5. (7. 11 £»di. 
202 ; but see now Copeman v. Bmc, 7 
E. & B. 679, deciding the point. 


New trial. 
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judge may in his discretion refuse, or order upon such terms as 
he shall think reasonable (^). 

The mode of removing a cause from the jurisdiction of the 
county court to that of a superior Gourt, is by writ of cerA- 
oron* (m). The right of so removing a cause exists at common 
law, hut conditions have been annexed by statute to the exercise 
of the right in the cases of county court litigation. By the 9 & 10 
Viet. c. 95, a cause may be thus removed when the debt or 
damage claimed exceeds 51, by leave of a judge of one of the 
superior Courts, if the cause shall appear to him proper to be 
so removed, and on such terms as he shall deem fit to impose (n). 
But even if. the claim in the county court do not exceed 5t., 
it may, under the 19 & 20 Viet. c. 108 (o), bo removed by 
certiorari to a superior Court, if such Court or judge shall deem 
it desirable that the cause be tried there, and if the party apply- 
ing for Ihe writ, shall give the security required by the Act, 
and comply with the conditions imposed by such judge in the 
exercise of his discretion. One of the usual grounds for 
granting the writ in question is, that difficult questions of law 
will arise in the suit (p). 

If either party to a suit in the coimty court, when the claim 
is for a sum between 20^. and 501., or when jurisdiction is given 
by agreement, (unless the right of appeal is specially excluded 
also by agreement (s'),) is dissatisfied with the determination or 
direction of the said Court in point of law, or upon the admis- 
sion or rejection of any evidence (r), such party may appeal 


({) Buies 128, 129; Jones v. Jones 
5 I). & L. 628 ; Jioldnson v. Zen- 
offhan^ 2 Bxoh. 837 ; Sparrw t. 
JReedf 6 1)« 3c Ij* 633 ; y* Idonie^ S 
Exah^ 618 ; Mossop y. The Great 
Northern jR. C., 16 C. B. 580 ; In 
re Carter, 24 L. J., Q. B,, 141. 

(m) See Brockm'a Frac. County Court 
2Dd ed., Ft. 8, cliap. 5. 

(n) S. 60 ; 18 & 14 Viot. o. 61, s. 
16; 9ox y. Green, 6 Ezch. 503; 


Symonds y. Dimsdcde, 6 B. & L. 17 ; 
Mwngean y. WKeaiUy, 6 Exch. 88, 
68 ; Moretfm y. 10 Exoh. 707. 

(o) Sect. 88. 

(p) See Rees y. Williams, 7 Exch. 
51 ; Parker y. Rristol and EsBeter R, 
(7., 6 Exch. 184 ; Longhottim y. Long- 
InMom, 8 Exch. 203, 208. 

< 9 ) 17 k 18 Viet. c. 16, s. 1. 

(r) Cawley y: Fwmell, 12 C. B. 291 ; 
East Anglian JR. C. v. Ly^hgoe, 10 
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from the same to any of the superior Courts of common law at 
Westminster («). Before, however, the appeal is allowed to he 
prosecuted, sufficient security must be given by the appel- 
lant (t). 

In the foregoing pages has been exhibited a brief sketch of 
the ordinary course of procedure connected with a suit in the 
county court, — a subject which must be pursued in detail by 
reference to Books of Practice. Here, then, the present chapter 
is brought conveniently to a close, and I shall next proceed’ to 
inquire as to some Extraordinary Bemedies permitted to an 
aggrieved party, or afforded under peculiar circumstances by 
our Courts of law. 


C. B. 726 ; S. C., 2 L. M. & P. 221 ; 
TempUmcm y. Haydon^ 1 2 C. B. 507 ; 
ChahherUon y. Pa/rsons^ Id.‘ 304 ; 
Clarice y. Staneliffe, 7 Bxch. 439, 

(a) 13 & 14 Yict. e. 61, s. 14, as 
altered by 15 k 16 Yict. c. 54, s. 2. 
See 19 k 20 Yict. c. 108, s. 68 ; Harris 
y. Preesman, 9 Exch. 485 ; Mayer y. 
Bwrgtss^ 4 E. & B. 655 ; In re HaeJe- 
ing y. Lee, 29 L. J., Q. B., 204 ; see 
London and North Western R, C. y. 
Dtmham, 18 C. B. 326. 


{t) 13 k 14 Yict. 0 . 61, s. 14 ; see 
XT. 139-150 ; Danids y. CharsUy, 11 
C. B. 739. 

As to costs on appeal, see Leidemann 
y. Schultz, 14 C. B. 38 ; Gibbon y. 
Gibhfm, 13 C. B. 219; Robinson y. 
Lawrence, 7 Exeb. 123. 

As to the appeal from a judgment in 
respect of actions of repleyin, proceed- 
ings in interpleader and the recoyery 
of small tenements, see 19 k 20 
Yict. c. 108. 8. 68. 


m 
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CHAPTER V. 

' EXTBAORDINAHT REMEDIES. 


Besides suit iu a Superior Court of common law, or in the 
County Court, there are other remedies of an “ extra-judicial 
or eccentrical” (a) character, which are permitted in certain 
cases, and will here he treated of under the title of “ Extraor- 
dinary Remedies.” These are applicable for the redress of 
divers injuries which are “ of such a nature that some of them 
funxish, and others require a more speedy remedy than can he 
had in the ordinary forms of justice” (a). 

A wrong may, in certain cases, be redressed, or its continu- 
ance be prevented : 1. By tho act of the party injured (5) ; 
2. By tho more operation of law, independently of the ordinary 
mode of procedure. 3. By the exercise of the extraordinary 
powers of the Ooxirt (c). 

1. Under the first of the above three classes falls the remedy 
by self-defence, which is founded on the right derived to us from 
tho law of nature to repel force by force. But although tho 
law permits this to be done in certain cases, it behoves one who 
thus imdertokes his own protection, or that of his dependents, 
not to overstep tho bounds of moderation, nor use force ex- 
ceeding in degree what may bo necessary for effecting ttxe end 
in view ; for, by so doing, he may perchance constitute himself 


(а) 8 Bla Com., p. 8. 

(б) As to which see Evans’s Deois. of 
Ld. Mansfield, vol. 2, pp. 122-128. 

(e) According to andent authorities, 
nnderthe head of Ettramrdinary Reme- 
dies should be included accord and 
aMtration. Of whidt the former is 
defined to be "a eatisfiustion agreed 
upon between the party iiynrbg and 


the party injured, which, when per- 
formed, is a bar of all actions upon 
this account 8 Bla. Com., p. 16. 
Arbitration is generally the “judgment 
or decree of persona dected by the par- 
ties to arbitrate of the things submitted 
to them : ” Com. Dig. Arbitrament^ 
(A.). But see 0. L. Proe. Act, 1864, 
ss. 8-17. 
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an aggressor (d). Nor is the license thus conceded restricted to 
a defence of the person merely ; for the rightful owner, in 
peaceable possession of property, may defend such possession 
by force, and will be therein justified (e). 

Recaption is a remedy in certain cases given to a man when RemptioD. 
he has been wrongfully deprived of his goods by another. “ If 
a man takes my goods and carries them into his own land, I 
may justify my entry into the said land to take my goods 
again ; for they came there by his own act ” (/). But if it 
cannot be shown that my goods so came there, the mere fact of 
their being on another man’s land will not justify my cnteiing 
thereon and repossessing myself of my goods (y). If, however, 
they arc found on a common, in a fair, or at a public inn, it is 
laid down that they may be lawfully re-seized by the rightful 
owner [K). 

Besides the justification thus in certain cases afforded to one 
who enters upon the premises of another to repossess himself 
of goods tortiously placed there, parties may similarly right 
themselves, without resorting to law, under some other circum- 
stances : for example, in tho case of fruit dropping from one 
man’s tree on to the land of another, or of trees themselves 
falling thereon. In such case, the owner of the fruit or of the 
trees may justify entering his neighbour’s land to recover his 
property, on the ground of accident (*). This natural right of 
recaption, as it has been called (A;), is thus* limited as a remedy, 
that the public peace be not endangered by reason of its forcible 
assertion. 

(<() See 8 Bla. Com., p. 4 ; 1 Selw. Haneyt, 8 Bing. 192, commenting on 
V. F., 12thed., pp. 82 et seq. Millen y. Hawery, Latch. 13; and 

(e) Judgm. R, y. Wihon, 8 Ad. & Tin. Abr. Trespass, H., a, 2., and L., 

R 825. a ; Wd>h y. Bea/eem, 8 Scott’s R. B. 

(/} Tin. Abr. Trespass, I. (a). 937, n. 15. ^As to recoyciy of lop- 

ig) Per PmrJee, B., Patrick y. Cole- pings vhich necessarily fall on to tbe 

rids, 8 M. & W. 488 ; AnthoTty y. lands of another, see Tr. Bk. 6 Edw. 

Haiseyi, 8 Bing. 186. 4, fo. 18, 19, and MUlm y. HcMcry, 

(A) 3 Bla. Com. p. 4. See Rorl o/ nM sup. 

Bridd y, WUemore, 1 B. ft 0. 514. (1) 8 Bla. Com., p. 4. 

(*) Per Tmdai, C. J., Antony y. 
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An enj^ by the lawful owner upon lands and dements on 
wbicb another is in possession without right, is also in some 
oases permitted. There is no doubt that where one has taken 
or holds possession wrongfully of lands, the lawful owner may 
make a peaceable entry thereon (/), and after notice, may eject 
with no unnecessary violence the tenant in possession. In 
Newton v. Harland {m), an important point was raised in con- 
nection with the subject now before us, which, after three trials 
of the cause, and various arguments in banc, cannot yet be con- 
sidered as finally and satisfactorily settled. The broad question 
there discussed was, whether a landlord is liable in trespass 
who fw'cxbly enters upon the demised premises, and ejects a 
tenant holding over after the expiration of his term. . It is 
clear that a tenant holding over cannot treat the landlord who 
enters peaceably as a trespasser ; and if a landlord so enters, 
he may, after notice, eject with no unnecessary violence the 
tenant in possession, because the one is lawfully in possession, 
and the other, by continuing on the land after notice, is a tres- 
passer. And notwithstanding some difference of opinion (») 
upon the subject, it seems that, in an action of trespass, “ it is 
a perfectly good justification to say that the plaintiff was in 
possession of the land against the will of the defendant, who 
was owner, and that ho entered upon it accordingly, even 
though in so doing a breach of the peace was committed” (o). 

Again ; subject to the condition that no riot be committed 
by the act, a nuisance (j») may be abated, i.c. removed by the 
party injured thereby, whether it be a private nuisance — such 
as the obstruction of an individual’s ancient lights — or a public 


(Z) Per Lord Kenyonf C. J., Ta^or 
V, Cole, 3 T. R. 29fi, eited per Lord 
Denitticm, G. J., Harvey t. Brydget, 1 
Bxeh. 268. See jndgm. E. t. Wilson 
8 Ad. a B. 824. Aa to vbat oonsti- 
tutoe eriotion, eee judsm. in Upton ▼. 
Tossnend, 17 0. B. 80. 

(m) 1 M. a Gr. 644. 

(n) See Newton r. Hartand, nipn ; 


Per Craswdl, J., Hams y. BwrreU, 
10 C. B. 825 ; Per Paris, B., md 
Aldtrson, B., Harvey y. Brydges, 14 
M. a W. 437 \ S. 0.1 Exoh. 261. 

(o) Per Paris, B., Harvey y. 
Brydges, 14 H. a W. 442. See Pollen 
y. Brewer, 7 0. B., N. S., 871. 

(p) Poi^ fik. III. ohap. 8. 
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nu^ance, as whore a gate is placed unlawfully across fhe king’s 
highway {q). It has been held, indeed, that notice must, under 
certain circumstances, be given, prior to abating a private 
nuisance, to the party on whose land it exists. Yarious autho- 
rities bearing upon this point are cited and reviewed in Jones 
V. Williams (r), where Parke, B., says, — “ It is dear that if 
the plaintiff himself was the original wrongdoer, by placing 
the filth (which was the nuisance in question) upon the locus 
in quo, it might be removed by the party injured without any 
notice to the plaintiff’ ; and so, possibly, if by his default in not 
performing some obligation incumbent on him — for that is his 
own wrong also ; but if the nuisance was levied by another, 
and the defendant succeeded to the possession of the locus in 
quo afterwards, the authorities are in favour of the necessity 
of a notice being given, to him to remove before tho party 
aggrieved can take tho law into his own hands.” Further, 
the Court intimated an opinion that “ it might be necessary — 
in some cases where there was such immediate danger to life 
or health as to render it unsafe to wait — to remove without 
notice.” In Perry v. Fifzhoice (s), some material points in 
reference to the subject now under consideration were deter- 
mined. The action there was in trespass ; and the main 
question presented for discussion was, whether the defendant 
could lawfully pull down the plaintiff’s dwelling-house, he and his 
family being in it at the time, and the dwelling-house in question 
having been wrongfully erected upon a place over which tho 
defendant had a tight of conunon, which was thus infringed ? 
In determining this question the Court observed that, a person 
who is injured by a private nuisance may, as a general rule, abate 
% 

(9) Judgm. Mayor of CMieater v. v. NelaoUf 2 B. & C. 802 ; Morrice y. 
Brooke^ 7 Q. B. 877, citing 3 Bla. Bakery 8 Bulst. 198 ; Arlete y. BllUf 
Com., p. 5. See Jffnahaw y. Bean^ 18 7 B. & 0. 846. 

Q. B. 112. («) 8 Q. B. 767 ; Dimes v. PeiUy^ 

(r) 11 M. &W. 176 ; and see 15 Q. B. 276, 283 ; Davison y. Wil- 

easet 9 Bep. 53 b, 54 b , Penruddock^s son^ 11 Q. B. 890. 
easey 5 100 5. ; Bari of Lonsdale 
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it ; and within this rule the case of a commoner is included, so 
that lie may abate a nuisance which interferes with his right, 
so far as may be necessary for its excrciso. Kor does tho 
nature of tho building which may obstruct the exercise of the 
right seem material. A house may be pulled down just as 
much as a bam or any other building. Does, then, the fact 
that individuals are in tho house at tho time in question, render 
the act of pulling it down unlawful P Keasoning by analogy 
from tho law of distress, it seems to do so. A horse on which 
a man is riding, or tools which he is using, cannot bo distrained, 
on account of the imminent risk which there would be of a 
breach of tho peace taking place if such a distress were per- 
mitted {t ) ; and surely, it is argued, the risk of a broach of the 
peace is much more imminent in the case of pulling down a 
house in which persons actually arc. An act done under such 
circumstances would be specially calculated to excite violence ; 
and tho law will not permit any man to pursue his remedy at 
such risk. 

Tho decision just adverted to, which is one of some impor- 
tance, has been commented upon, but never overruled. No 
very general principle, however, can safely bo deduced from it. 
It certainly would not be true to say that the rightful owner 
of land could not justify tho forcible oxpidsion from it of a 
mere trespasser who had taken possession, or the pulling down 
of a house wrongfully built upon it by such a trespasser. It 
cannot be, that a mere stranger acquires a title by intrusion, 
except where his possession has continued during the period 
prescribed by tho Statutes of Limitation. In such a case the 
owner of the soil may enter, and, with a view to ejecting the 
tenant, pull down any house which he may have erected there, 
although ho bo inhabiting it at the time (w). 

In the case of Perry v. Fitzhowe, it will be foimd that the 
plea of justification did not contain any averment of noUce to 

(iQ FuM T. Adamea, 12 Ad. & E. («) BwrUngr, Bead, 11 Q. B. 004; 
640. Da/eiaon r. WUam, Id. 800. 
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the plaintiff previous to the alleged trespass. If there he such 
notice, that decision will not avail as a precedent : for there is 
a wide distinction between the case of parties suddenly coming 
to a dwelling-house in actual occupation, and without notice or 
demand forcibly pulling it down, and the case in which the 
occupier has had previous notice, and has been requested to 
remove the building, but has persisted in remaining in the house 
with his family in defiance of the notice. In Davies v. Wil- 
liams (x), it was expressly held, that where a house has been 
wrongfully built upon a common, and* obstructs the enjoyment 
of the right of common, a commoner may, after notice and 
request to the plaintiff to remove tho house, pull it down 
although the plaintiff is actually inhabiting it and present 
therein. 

In regard to the abating of a public nuisance, it is laid 
down (y), that “ if a now gate be erected across the public 
highway, which is a common nuisance, any of tho King’s sub- 
jects passing'that way may cut it down and destroy it.” Tho 
cases below refcn’cd to (s), however, show that to justify a 
private individual in abating on his own authority such a 
nuisance, it must appear that it does him a special injury ; 
and he can only interfere with it as far as may be necessary to 
exercise his right of passing along tho highway with reasonable 
convenience, and not because the obstruction happens to be 
there. 

Another “ case in which,” says Blockstono, “ tho law allows 
a man to be his own avenger, or to minister redress to himself, 
is that of distraining cattle (a) or goods for non-payment of rent 
or other duties ; or distraining another’s cattle damage feasant, 
that is, doing damage or trespassing upon his land” (6). Tho 

(x) 16 Q. B. 646. H. & W. 646 ; The Mayor of Col- 

{y) 3 Bla. Com., p. 5. che^er y. Brooke^ 7 Q. B. 839 ; Bate- 

(z) Dimes y. Petley^ 15 Q. B. 276 ; taam y. Bluckf 18 Q. B. 870. 

Bridge Yo The Grcmd jimetvm R, (7., (ct) Keen y. Priest^ 4 H. & N. 236. 

3 M. & W. 244 ; Davies v. Mann, 10 (5) 3 Bla. Com,, p. 6. 

• n 2 
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riglit of distress is also given to enforce the recovery of other 
“ duties besides those in the nature of debt ; — ^for example, 
assessments and rates under special Acts of Parliament” (c). 
Into the mode of enforcing a remedy by distress in any of these 
cases, it is not the object of this work minutely to enter (rf). 

2. Remedies by the mere operation of law — ^independent of 
tho ordinary mode of procedure — are afforded when parties are 
so peculiarly circumstanced that for some reason they cannot 
appeal through tho usual channels of justice for redress ; and 
“ the benignity of the law is such as, when to preserve the 
principles and grounds of law it depriveth a man of his remedy 
without his own fault, it will rather put him in a better degree 
and condition than in a worse ” (e). These remedies are : 

1. By retainer — when a creditor is made executor or admi- 
nistrator to his debtor ; under .which circmnstancos the personal 
representative may retain out of tho assets of the deceased tho 
debt due to himself, in preference to paying other creditors 
whoso debts are of equal degree with his own 

2. By remitter — “ whore he who hath the true property or 
Jmproprietatia in lands, but is out of possession thereof, and hath 
no light to enter without recovering possession in an action, 
hath afterwards the freehold cast upon him by some subsequent, 
and of course defective, title. In this case he is remitted, or 
sent back by the operation of law to his ancient and more cer- 
tain title ” (ff). 


(e) Per Lord Mamfidd, 0. J., Hcdl 
T. ffardingf 4 Burr. 2426. To this 
right is allied that of seizing a heriot 
on behalf of the lord and a waif, wreck, 
or estray by the person entitled to it : 
8 BJa. Oom., p. 15. 

(d) See Woodf. L. & T,, 7th ed., 
Bk. 2, Chap. 2. 

The distmetion between the **old 
oonunon law distresses^ whieh were* in 
natnre of a nomine poenee, to compel 
pejmoit;” and snrik distresses^ "when 


the things distrained may immediately 
be sold by way of satisfaction'’ or exe- 
cution, is pointed out by Lord Mans~ 
fidd in BiUehint v. Chembera, 1 Bnrr. 
679. 

(e) Bac. Max., reg. 0. 

(/) 1 Wms. Saund. 8S8, n. 6 ; Be 
Taetet v. ShoM, 1 B. & Aid. 664. 

(Sf) 3 Bla. Com., p. 19. See Doe d. 
Demid r. Woodtvffe, 2 H. L. Oa. 811; 
8. 0. 16 H. & W. 769; 10 M. tc W. 
608. 
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3. As a general rule, onr Goprts will not interfere on motion n«mediid 
to adjudicate between litigating parties upon rights which may 
by action at law be duly investigated (A). A motion indeed is uouon. 
very often ancillary or in some manner incidental to a pending 
suit — it may arise out of — ^but cannot ordinarily be used as a 
substitute for — the remedy by action. To this rule there are, 
however, some exceptions. Thus, an attorney, being an officer 
of the Court and in that character amenable to its surveillance, 
may sometimes be compelled by motion in a summary way to 
do that, for the not doing of which an action would have lain, 
and ho may also sometimes on motion be pimished for negli- 
gence (»). 

The jurisdiction exercised by the Coiu^ in such cases depends 
upon the character assumed by the party against whom a com- 
plaint is put forth, so that it has been repeatedly held that the 
Court will not interfere summarily to compel payment of money 
or the restitutiorf of deeds detained by an attorney, unless the 
deeds or monies were received by him in the character of 
attorney, or whilst acting as such for the applicant ; “ where,” 
says Lord Teuf&rden, C. J. (k), “ an attorney is employed in a 
matter wholly unconnected with his professional character, the 
Court will not interfere in a summary way to compel him to 
execute faithfully the trust reposed in him. But where the 
employment is so connected with his professional character as 
to afford a presumption that his character formed the ground 


(A) Bat see C. L. Free. Act, 1860, 
s. with i-egard to aummary juris- 
diction in certain interpleader proceed- 
ings. 

(i) Long v. Orw, 18 C. B. 610 ; Cox 
V. Leech, 1 0. B., N. S., 617 ; Meggs 
JBin/ne, 2 Bing. N. 0. 625 ; Hawkins 
V. Harwood, 4 Exeh. 608 ; Cooper v. 
StephensoTfh, 21 L. J., Q. B,, 292 ; 
TJum'cUt Y, Trevor, 7 Bxch. 161 ; and 
cases cited Broom’s Pract. vol. 1, pp. 
114 et seq. 


{k) Re Aitkin, 4 B. & Aid. 49 ; 
Ex parte Bodenham, 8 Ad. & E. 959 ; * 
Re Lord Cardross, 5 M. & W. 545. 

The Courts will, in some cases, on 
equitable principles, interfere between 
an attorney and his articled clerk, to 
order that the premium paid by the 
latter be refunded wholly or in part ; 

Ex parte Bayley, 9 B. & C. 691 ; Ex 
parte Fisher, 1 Chit. B. 694 ; Exparte 
Prankerd, 3 B. & Aid. 257 ; In re 
Thompson, 1 Exch. 864. 
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of liis employment by tbe client, there the Court will exercise 
this jurisdiction.” In jBc Hilliard {t), Coleridge^ J., observes 
“ that the Court does not interfere merely with a view of 
enforcing contracts, on which actions might be brought, in a 
more speedy and loss expensive mode ; but with a view to 
securing honesty in the conduct of its officers, in all such 
matters as they imdertako to perform or see performed, when 
employed as such, or because they are such officers.” 

To punish, “by attachment, misconduct or disobedience in its 
officers” would seem to be the main object for which the Court 
interferes on motion (m) in the class of cases referred to. Indeed, 
the jurisdiction of a Court of law on motion, not merely over its 
officers, but generally, is essentially regulated by its discretion, 
in the exercise whereof an extraordinary remedy will sometimes 
be extended to an applicant, in pursuance of the great prin- 
ciple, that “ where there is a right there is a remedy ; ” — some- 
times it will bo refused, viz. where private convenience is made to 
bend to general considerations of expediency or motives of policy. 

The extraordinary jurisdiction exercised by our legal tribu- 
nals in cases other than those above alluded to, is for the most 
part : 1, by writ of mandamus ; 2, by writ of injunction ; 3, by 
writ of prohibition ; 4, by proceedings in the nature of a writ 
of quo warranto ; 5, by writ of certiorari ; 6, on interpleader ; 
7, by summary proceedings for the recovery of possession of 
small tenements ; 8, by proceedings for the specific delivery of 
chattels ; 9, by criminal information ; 10, by writ of habeas 
corpus. 

XMidamita. 1, The Writ of mandamm is termed a high prerogative 
writ (n) issuing in the Queen’s name out of the Court of Queen’s 

' (Q 2 D. & L. 912. (n) As to the meaning of the term 

(m) See Thompson y. Gordon^ 15 M. **prerogati[ye” as applied to the writ 

& W, 610; Ex parte Clifton^ 5 D. P. C. of Mandamus, see Tapping on Manda- 

218 ; Duncan v. Riehmondt 7 Taunt. mus, p. 4 ; Per Lord Man^ld, G. J., 

891 ; CoUine t. Johnson^ 16 0. B. R. v. Cowle^ 2 Burr. 855 ; * Y. 

589 ; €hn!ford v. Sims^ 13 C. B. 871. HeaihccU^ 10 Mod. 54. 

See R. G., Pr. r. 8 ; Meux y. lAoydy 
2 0. B., N. a 409. 
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Bench on special application made to it by motion. The writ 
commands those to whom it is directed to perform some specified 
duty (o). It is granted on the oath of the*party injured, in all 
cases where he “ hath a right to have anything done, and hath 
no other specific moans of compeUing its performance (p ) ; ” and 
also in some cases where the method of redress provided by the 
law is tedious or incomplete (g) ; the* Court, however, will 
refuse to exert its extraordinary powers of redress by mandamus, 
where the ordinary remedy by action at law is adequate to 
enforce the legal right in question (r). And although a man- 
damus wiU be granted when that has not been done which a 
statute orders to be done,” it will not bo allowed to go “ for 
the purpose of undoing what has been done ” («). 

The proceeding by mandamus appears indeed to have been 
“ originally confined in its operation to a very limited class of 
cases aflfecting the administration of public affairs ; such as the • 
election of coiporato ofticers, the restoration of officers impro- 
perly removed, the compelling inferior courts to proceed in 
matters within their jurisdiction, or public* officers to perform 
duties (<) imposed upon them by common law or by statute, as 
to make a rate and the like ” (a). In more recent times, how- 
ever, the applicability of the remedy in question has been 
extended, not merely to the cases first above mentioned, but to 

(o) 8 Bla. Com., p. 110. Ad. & E. 72. 

(p) Ex parte Bird^ 28 L. J., Q. B., (r) Beg, v. The Hull amd Selby R. 

223. Set \ieT The Mayor of C7,, 6 Q. B. 70 ; Beg, v, Hophins^ 1 

Rochester y. The Queen, 27 L. J., Q. B., Q. B. 161 ; Reg. v. The Chapter of St. 

484 (ill Error) ; S. O., 7 E. & B. 910. Peter^s Exeter, 12 Ad. & E. 512 ; Reg. 

(q) See per Sir W. PoUett, arguendo, ▼. Tlt,e Mayor dsc. of Oxford, 6 Ad. & 

Veley t. Burder, 12 Ad. & B, 266, B. 849 ; Reg. y. Bristol and Exeter R. 

citing R. V. Bishop of Chester, 1 T. R. C., 3 Bailw. Cas. 777. See Moffatt v. 

404 ; Frost y. Mayor dec. of Chester, Dichson, 18 C. B. 543 ; Ex parte The 
5 E. & B. 531 ; and R. y. Marquis of Overseers of DownUm, 8 E. & B. 856. 
Steward, 3 T. R. 652. See J)r. AshevPs {s) Per Lord Campbell, C. J., Ec 
ease. Burr. 2188-9 ; R. y. St. Kathe* parte Nash, 15 Q. B. 95. 

rint^s Dock Co., 4 k & Ad. 360 ; R. {t) See Mayor of Rochester y. Th^ 

y. The Severn and Wye R. C., 2 B. & Queen, eupran. (p.)/ Reg. r. Mainwar- 
Aid. 646, commented on per Lord ing. 1 B. B. A E. 474. 

Denman, 0. J.p Reg. y. QawJble, 11 (u) 0. L. Com. 2nd Rep., p. 40. 
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some others. In the course of modem legislation, no session 
of Parliament occurs in which a great number of Acts of Parli- 
ament do not pass fffr making railways, forming docks, building 
bridges, improving towns, and for carrying out an infinite 
variety of public works, for the most part to be done by joint- 
stock corporations or companies for the benefit of shareholders. 
Now in almost every Act of this kind numerous provisions are 
to bo found, which direct that the company shall do certain 
works for the benefit of individuals, ex. gr. “ making communi- 
cations between lands intersected by works authorised by the 
Acts, substituting new buildings for others which have been 
necessarily removed, making roads and communications in 
lieu of old ones blocked up or injured,” and various other 
works of a similar character (a?). In the event of non- 
compliance with these enactments, the individual who 
• suffers detriment therefrom may resort to .the remedy of 
mandamus (^). 

Further, the Court of Queen’s Bench will in general exercise 
control over inferior courts by mandamus, when the latter, 
having jurisdiction, refuse to act thereunder (s) ; but the writ 
is never granted on the ground that in any particular case the 
court below has come to an unjust or improper conclusion (a). 
It is also sometimes issued in aid of legal proceedings, as by 


(as) 0. L. Corn, 2nd Sep*, p. 40. 
where the reader will find the former 
practice relating to mandamus described. 

(^) With respect to a mandamus to 
enforce upon a railway company the 
carrying out of its statutory powers, see 
Beg, V. Tkt York and North Midland 
M, a, 1 E. & B. 858 ; Beg. r. The 
Zaneaehire and Yorkahire B. Id., 
228 ; Beg. t. The Great Weatem B. C., 
Id., 258. 

(e) Beg. ▼. Brown, 7 B. & B. 757. 
(a) B^. T. The Justices of Worees- 
tsrahire, 8 E. & B, 477 ; Stmgia ▼. 
Jog, 2 B. & B. 740 ; Beg. y. WeUh, 2 


E. & B. 857 ; Beg. y. Archbishop of 
Canterbury, 11 Q. B, 483; Beg. v. 
Fletcher, 2 E. & B. 279. And see Ex 
parte Mawhy, 8 E. & B. 718. 

The 11 & 12 Viet. c. 44, s. 5, has 
provided a procedure by rule, which may 
be employed instead of that by man- 
damus, for the purpose of determining 
any question as to the legality or ille- 
gality of any official act, which a justice 
of the peace may have refused to per- 
form: Beg. Y. Deverell, 8 E. & B. 
874 ; Eep. v. Justices of Bristol, Id., 
479, note. 
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ordering that a creditor of a copipany should bo at liberty to 
inspect the register of the -shareholders with a view to his 
issuing execution against them (b ) — or by commanding a clerk 
of a County Court to issue execution after judgment re- 
covered (c ), — or it may issue to the mayor and assessors of a 
borough commanding them to revise the burgess list (d). 

It may be observed, that the writ, in the first instance, noturnto 

•' ^ ' the writ. 

commands the party to whom it is addressed to do ihe act 
required, or to make a return thereto, by shewing cause why 
he does not do it ; and unless ho does the act or succeeds in 
quashing the writ as being insuificient on the face of it, ho 
must proceed in answer to the writ either by plea or demurrer, 

— ^but if judgment is given against him, the Court then awards 
0. peremptory mandamm, and, in cases of private injury, damages 
and costs (e). 

When a rule is applied for, asking that a writ in the alter- 
native shall thus issue, such a rule may be nisi only, or may 
be absolute in the first instance, and, if the Court shall 
think fit, it “ may bear teste on the day of its issuing, and 
may be made returnable forthmth, whether in term or in 
vacation” (/). 

A peremptory writ of mandamus may also issue after judg- 
ment recovered in an action of mandamus, as foimdcd upon 


(6) Reg. v. The JDerhyehire dec. Co., 
3 B. & B. 784 ; Reg. y. Han'ieon, 9 
Q. B. 794. 

(c) Reg. Y. Fletcher^ 2 £. & B. 279. 

When it is doubtful whether the act 
to be done in pursuance of a mandamus 
issued to a county court judge would 
not subject him to an action, the rule 
will not be gpranted : Reg. v. Dawlingf 
2 E. & B. 204, 

{d) Reg. y. Mayer of Rochester^ 7 
E. & £. 910. 

(e) As to the costs of these proceed- 
ings, see Reg. y. Jueiicee of Surrey^ 9 
Q. B. 37 ; Reg. y. Harden^ 1 B. C. C. 


214 ; Reg. y. South Eaetem R. C., 3 
H. L. Ca. 471. 

(/) C. L. Proc. Acti 1854, s. 76. 
By 8. 77, the {lioYisiozLB of the 0. L. 
Proc. Acts, ^*80 far as they are appli- 
cable, shall apply to the pleadings and 
proceedings upon a prerogative writ of 
mandamus.” The other statutes, bjr 
which proceedings by mandamus are 
regulated, are 4 Anne, c. 16 ; 9 Anno, 
c. 20 ; 1 Will. 4, c. 21 ; 6 & 7 Viet. c. 
67. By the last-meutioned stat., s. 2, 
a judgment in mandamus may be taken 
into a Court of error. 
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the C. L. Proc. Act, 1854 (^). When under this Statute, 
“ judgment shall be given for the plaintiff that a mandamus do 
issue, it shall be lawful for the Court in which such judgment is 
given, if it shall sec fit, besides issuing execution in the ordinary 
way for the costs and damages,” (in those cases where they are 
claimed in addition to the writ of mandamus) “ also to issue a 
peremptory writ of mandamus to the defendant commanding 
him forthwith to perform the duty to be enforced ” (h ) ; and a 
wnt so issued will have the same force as “ a peremptory 
writ of mandamus issued out of the Court of Queen’s 
Bench, and in case of disobedience may be enforced by 
attachment” (i). 

iiCmictiidi. 2. Of the writ of injunction also given to the superior Courts 
of Common Law by the C. L. Proc. Act, 1854 (A-), I have 
already spoken (/). The proceedings in connection with it arc 
required to be the same as nearly as may be, and subject to the 
like control, as in an action to obtain a mandamus (>»). 

Proiiibitiou. 3. The writ of prohibition issues out of the superior Courts 
at Westminster («), and is directed to tho judge of an inferior 
court, or the i)arties to a suit therein, or both conjointly, requir- 
ing that tho proceedings which have been conimenccd there bo 
either conditionally stayed or peremptorily stopped (o). The 
object of the writ is the keeping of tho com’t to which it is 
directed within its proper jurisdiction {p), or to repress the 
assumption of authority by any pretended court {q). 

prohibition, it is now settled, may issue to a 

tiottl cx>urts. 

{g) Ante, p. 123. As to whether the granting of a pro- 

(h) 0. L. Proc. Aot^ 1854, s. 71. hibition is ex debito justitiss or disore- 

(t) Id., s. 73. tionary, seeBac. Abr, Prohibition (B,); 

(k) Id., 88. 79-82. and as to what Courts may grant the 

(i) Ante, p. 128. ^ writ, Id. (A,), and Com. Dig. Prohibi- 

(et) C.L. Proo. Act, 1854, s. 81. See tion (B.). 

the Patent Law Amendment Act, 1852. (o) Anon., 6 Mod. 808 ; Bac. Abr. 

(n) Com. Dig. Prohibition (B.) ; Prohibition (F.). 

Anon., 1 P. Wms. 476 ; Blackbwough (p) Com. Dig. Prohibitbn (0.); 
Y. JDavis, Id. 43. See 18 A 14 Yict. Salk. 552. 

c. 61, B. 22. (g) Chambers v. Jtnmmgs, Salk. 553. 
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coorfc ecclesiastical (r), where something is being done by it 
“ contrary to the general law of the land, or manifestly out of 
the jurisdiction of the court” («). 

Thus, if an ecclesiastical court “ meddle with a matter purely 
temporal ” (t), civil, or criminal («), or with a wrong for which 
at common law there is a remedy (ir), it oversteps its- jurisdic- 
tion — and so where, either in the construction of a statute the 
spiritual court errs, or where a suit therein is “ determined 
contrary to the right by the common law ” (y), the remedy is 


(r) In earlier times, one of the main 
uses of the writ of prohibition was to 
restrain the jurisdiction of the ecclesi- 
astical courts ; and the reader is re- 
ferred to Coke, 2nd Inst. tit. Arliculi 
Gleri ” for the history of the disputes 
between the common law and ecclesi- 
astical courts, in respect of the prohi- 
bitions issue*d to the latter by the 
former ; ho will there also learn how it 
happens that the grounds for a prohibi- 
tion against a spiritual court (the prac- 
tice of which is founded on the civil 
law) are in some respects different from 
those upon which the writ is granted 
against other inferior courts. See per 
Colimanf J., Toft v. Eayner^ 6 C. B. 
162. Many authorities as to granting 
this writ are collected in the notes to 
JSx parte TiicX:er, 1 M. & G. 619. 
See also HaUack v. Cambridge Univ,^ 

1 Q. B. 593 ; Re Dean of York^ 2 Q. 
B. 1 ; Burder v. Vtley^ 12 Ad. & £. 
233 ; Ex parte Denison^ 4 E. & B. 292; 
3 Bla. Com. 112 ; In re Gorham v. 
Bkhop of Exeter^ 5 Exch. 630 ; S, (7., 
10 C. B., 102 ; 16 Q. B. 62. 

The jurisdiction of the Ecclesiastical* 
Courts has been greatly abridged by 
stats. 20 & 21 Viet. cc. 77 & 86. 

(s) Per Idttledalef J., Ex parte 
Smyihf 8 Ad. A E. 724 ; Per Talfoard^ 
J., Ex parte Story^ 12 C. B. 777; Vin. 
Abr. Prohibition (Q.). 


Where the judge of any inferior 
court, spiritual or temporal, is inter- 
ested in a cause, a prohibition will issue 
to restrain him from hearing it. See 
Ex parte Medmn^ 1 E. & B. 609. See 
also Reg, v. Justices of HeTtfordshire^ 
6 Q. B. 763 ; Dimes v. Grand jime- 
tlon C. Co,, 3 H. L. Ca. 769. 

(t) As opposed to mere spiritualia : 
— Sic dicta quia non habent mizturam 
temporalium : ** 2 Inst. 488. 

(i«) Bac. Abr. Prohibition (L.). 

(x) Galizard v. Rigault, Salk, 552 ; 
Free v. Burgoyne, 6 B. & C. 400 ; 
Tovmsendy, Thorpe, 2Ld. Raym.1607. 

As to what was ecclesiastical slan- 
der,” see Smith v. Wood, Coxeter v. 
Parsons, 2 Salk. 692 ; and Acebery v. 
Barton, Id., 693. But the 18 & 19 
Viet. c. 41 abolishes the jurisdicti n of 
ecclesiastical courts for defamation. 

(y) Com. Dig. Prohibition (G. 23) ; 
Per Lord EUenborough, 0. J., Gould y* 
Qapper, 6 East^ 366 ; Ex parte Med- 
win, 1 E. & B. 609 ; Ex parte Story, 
12 0. B. 767 ; Per Lord Kenyon, C. J., 
Leman v, QouUy, 3 T. B. 4 ; Duke of 
Butlamd v. BagfMwe, 14 Q. B. 869. 

YThere the junsdiction in the common 
law and ecclesiastical courts is concur- 
rent^ the proceedings in the latter must 
be pro salute animm — ^to punish the sin, 
not to recover damages : Bac. Abr. Pro- 
hibition (L. 6). 
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by prohibition. This principle indeed of the pre-eminence of 
the common law is broadly laid down by Lord EUenborough, 

• C. J., when he says, “ The Courts of common law have in all 
caaea in*which matter of temporal nature has incidentally 
arisen, granted prohibitions to courts acting by the rules of the 
civil law, where such courts have decided on such temporal 
matters in a manner different from that in which the Courts of 
common law would decide upon the same ” (s). 

ProhibiUou Prohibition to the temporal courts is limited to those cases 

to tho tom- ^ * 

puraioonrta. fehoro they act either without, or in excess of, jurisdiction (a). 

Thus the writ will not lie in respect of mere irregularities 
which may have occurred in the proceedings of the inferior 
court (b), nor because the judge, in deciding any particular 
question properly before him,* has erred in his judgment upon 
the law (c) ; but the applicant (rf) may bo put to declare in 

( 2 ) Oould ▼, Oapper^ 6 East, 371 ; (e) Bx parte Rayner^ 5 G. B. 162 ; 

Breedon v. Gill^ 5 Mod. 272 ; Bac. Ellie v. Wa;tt^ 8 C. B. 614. 

Abr. ProMbition (L. 5). But where See 13 & 14 Viet. c. 61, s. 22, iu 

the spiritual court has sole jurisdictiou, respect of the writ issuing to the judges 

its proceedings need not be governed by of county courts, 

the rules of common law : Com. Dig. As to writs of x>rohLbition to the Ad- 
Prohibition (G. 22). miralty Courts, see In re Place^ 8 

(a) Timmwood v. PattUon, 3 C. B. Exch. 704 ; Lord Camden v. ZTome, 
243 ; LUley v. Uai'vey^ 6 D. & L. 648; 4 T. E. 382 ; to the Vice-Chancellor 

Zohrah v. 5 D. & L. 639 ; Jqtws Ac. of the University of Cambridge, see 

V. Jones^ 6 D. A L. 628 ; Maraden v. Ex parte Deaths 18 Q. B., 647 ; 

Wardle^ 3 B. A B. 695 ; Thompson y. to sheriff and commissioners, under 9 
Ingham^ 14 Q. B. 710 ; Re Bowen^ 21 A 10 Viet. c. 88, see Chahot v. Lord 

L. J., Q. B., 10. Th^ Earl of Har* Morpeth^ 15 Q. B. 446; to magistrates 

rington v. Ramsay^ 8 Bxch. 879 ; 8, to stay proceedings, even after convic- 
0,f 2 B. A B. 669. A prohibition will tion, Rich v. Anderson^ 3 Ir. Ch, Eep. 
go to the county court for granting a 463 ; i2. v. BamaJby^ 2 Ld. Eaym. 
new trial on a day subsequent to the 900. 

dayoftnal: Moaaop 'r. Great Northern (d) As to who may apply for the 

JR. 6\, 16 C. B. 585 ;^8, <7., 17 C. B. •writ, see Com. Dig. Prohibition (B.) ; 

180. Guardians of Xexdenv. South- 2 Inst. 607 ; Wadsioorth v. Queen of 
gede^ 10 Bxoh. 201 ; with which com- Spain^ and De Haher v. Queen of Por- 
pare HUl v. Swifts Id. 726; Judgm. tugal^ 17 Q. B. 171 *; in cases of a 
Bunbwryy, Fuller^ 9 Exch. 140. criminal nature see Comer Gr. Off. 

(5) Ex parte Story^ 8 Bxoh. 195. Prac. 246. 

But see Ex parte M^Fee^ 9 Exch. 261. 
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prohibition if the question raised on argument appear doubt- 
ful {e), or, perhaps, if it is required by the party against 
whom the application is made {f). In the declaration must 
be set forth the grounds on which the prohibition is demanded ; 
to this declaration the party defendant may demur or plead 
such matters by way of traverse or otherwise as may be proper 
to shew that the writ ought not to issue ” (</), and the proceed- 
ings are then continued as in an ordinary action to judg- 
ment (A). If the verdict and judgment bo for the plaintijBF, 
the writ of prohibition issues {i)y and all proceedings must 
be suspended, by those to whom it is directed, upon pain 
of attachment. 


It only remains to notice that a prohibition may issue in 
some instances after judgment {k) has been given below, and 
though it cannot go after execution has been completed (/) ; 
yet when goods seized in execution remain unsold in the 
hands of the high bailiff, the writ may go to stay further 
proceedings {m). 

4. The writ of Quo Warranto — ^now obsolete — ^was a writ of 
right of the Crown, issuing out of the Queen^s Bench, and lay 
only in respect of an usurpation on the rights or prerogative 
thereof (n). Proceedings information (o) in the 'nature of a 


(«) Ex parte Tuckery 1 M. & G. 534; 
MoBBop V. Ch*eat Northern E, (7., 16 
G. B. 585. 

(/) Remington v. Dolby^ 9 Q. B. 
167. 

(g) 1 Will. 4, c. 21, s. 1. 

{h) As to the time at which a prohi- 
bition should be applied for, see FuU t. 
Hutchinsy Oowp. 422 ; RickettB y. Bo- 
denhaniy 4 Ad. & E. 441 ; Byerley v. 
Windusy 5 B. & C. 1. 

(t) If, after the writ has been issued, 
it appears to the Court that it ought 
not to have been granted, a writ of con- 
sultation may go, which in fact resolves 
the prohibition: 18 Edw. 1, st. 2; 8 
Bla. Com. p. 114. 


[h) Mareden v. Wa/rdUy 8 E. & B. 
695 ; Com. Dig. Frohib. (D.) ; 2 Inst. 
602. 

(Q RobinBon v. Lenaghariy 2 Exch. 
833. 

(m) Kimpton v. Willeyy 1 L« M. & 
P. 280. 

A clause containing an order of resti- 
tution is sometimes inserted in a writ 
of prohibition : Jones v. Oweny 5 D. & 
L. 669. 

(w) Per Lord Kenyorhy C. J., King 
V. Shepherdy 4 T. R. 381 ; FroBt v. 
Mayor of Chestery 5 E. & B. 531. 

(o) As to the meaning of the term 
information,’* see post, p. 243. 


Quo war- 
ranto. 
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Wliat in- 
formation 
wlU lie for. 


wrU of quo warranto are now substituted in the place of the 
ancient writ, and considerable light has been thrown upon their 
applicability and scope by the judgment in Darley v. Reg. {p), 
where it is said that the tcrit was wont to be brought for pro- 
perty of or franchises derived from^ the Crown ; but the prac- 
tice of filing informatwm also by the Attorney-General ese 
officio, in lieu of this writ, is very ancient (j). In modem 
times moreover (before the 9 Anne, c. 20, which regulated 
such proceedings, but did not, as has sometimes been said, first 
give rise to them,) informations have been exhibited by the 
King’s coroner and attorney, at the instance of private prose- 
cutors if). By a previous statute (4 & 5 W. & M. c. 18), 
certain conditions had indeed been imposed in restraint gene- 
rally of the filing of informations by private prosecutors ; and 
under the provisions of this statute and of stat. 9 Anne, just 
referred to, the sanction of the Court must have been obtained 
prior to taking such proceedings (s), the judges exercising “ a 
discretion to grant or refiisc them to private prosecutors, ac- 
cording to tho nature of the oaso”(^). The authorities are 
conflicting as to tho circumstances under which the Court should 
thus exercise its discretion and allow the remedy in question, 
as regulated by the statute, to be employed. But in Darley v. 
Reg., already citfed, it is laid down that “ this proceeding by 
information in the nature of quo warranto, will lie for usurping 
any office, whether created by charter alone or by the Crown 
with the consent of parliament, provided that the office be of 
a public nature and a substantive office — ^not merely the func- 


{p) 12 a k F. 520. 

(9 ) Ab nuty be seen by referring to 
Coke’s Entries. 

(r) See tbe first reported case, in 
which the course was pursued, X. v. 
l%e Mayor of Hertford, 1 Ld. Baym. 
426. See also R. ▼. Gregory, 4 T. B. 
240 n. (a) ; R. ▼. Wtlh'afns, 1 Burr. 
402, where the right to file an informa- 
tion at common law by the king’s 


coroner and attorney against a perstn 
for improperly holding a court of record 
is recognised. 

(s) See also S2 Geo. 8, c. 58 ^ 7 Will. 
4 & 1 Viet. c. 78 ; and 6 & 7 Vlct. c. 
89. The older statutes regaling the 
writ of quo warranto are 6 Edw. 1, c. 
1, and 18 Edw. 1, st. 2. 

(t) Per Tmdai, 0. J., 12 CL fo F. 
538.. 
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tion or employment of a deputy or servant held at the will 
and pleasure of others ; for with respect to such an employ- 
ment, the Court certainly will not interfere, and the information 
wiU not properly lie ” (t«). 

Thus three tests of the applicability of the proceeding by 
information in the nature of a quo warranto are here presented 
— the source of the office, its tenure, and its duties (») ; and, 
within the limits indicated in Darley v. Reg., it is the appro- 
priate civil (y) remedy to try disputes between private parties 
as to the authority by which an office or franchise should be 
held ( 2 ), and to oust those who have improperly assumed to 
exercise either («). 

5. The writ of certiorari is issued out for the purpose of re- 
moving a suit from an inferior into one of the superior Courts 
of common law (6) ; it is directed to the judge or officers of an 
inferior court, commanding him or them to return the record of 
a cause there depending, to the end that more sure and speedy 


{«) Per Tindal, 0. J., 12 Cl. k P. 
541, 542 ; see per Lord Brougham^ Id, 
546. See also R, v. Archdall^ 8 Ad. 
& E, 284, n. (a) ; see Reg, v. Fox^ 
8 E. & B. 939. 

(x) Per Brie, J. , Reg, v. Qmrdians 
of St. Martinis, 17 Q. B. 163 ; where 
see also the remarks of the other learned 
Judges upon Darley v. Reg, 

iy) “Of late years a quo warranto 
information has been considered merely 
in the nature of a civil proceeding,” 
and a new trial may therefore be had 
therein : R, y. Francis, 2 T. B. 484 ; 
but error under the 0. L. Free. Act, 
1852, cannot be brought : Reg. v. 
Beale, 5 B. & B. 1. 

(s) Selw. N. F., 12th ed., p. 
1179 ; Ex pa/rte Ramshay, 18 Q. B. 
173. 

(a) In re Hwrris, 6 Ad. & E. 475. 
As to what may be brought under the 
notice of the Court by the Attorney- 
General, and what may be tried at the 


relation of a private individual, by 
leave of the Court, see per Lord Ten- 
terden, C. J., R. v. Ogden, 10 B. Sc 
C. 233 ; R. v. Coiporation of Car- 
marthen, 2 Burr. 869. See R. v. 
AVKay, 6 B. & C. 640, 646 ; R, v. 
While, 5 Ad. & E. 613. With respect 
to who may be the relator, see R, v. 
Hedges, 11 Ad. & E. 163 ; iZ. v. 
Qaayle, Id. 508 ; R. v. Parry, 6 Ad, 
& E. 810 ; Reg. v. Alderson, 11 Ad. 
& E. 3 ; Comer's Cr. Off, Pr, pp. 184, 
185 ; and generally as to the pleading, 
evidence, and judgment in these pro- 
ceedings, see Selw. N. F., 12th ed., 
Tit. “ Quo Warranto ” ; 2 Hawk. F. 
C. c. 26, ss. 3, 4 ; 3 & 4 Will. 4, 
c. 42, s. 25. 

(6) As to removing a judgment, rule, 
or order of an inferior court, by Judge's 
order, without a writ of certiorari, see 
1 & 2 Viet. c. 110, 8. 22. 

To remove criminal proceedings, tho 
writ issues in genel'al from the Queen’s 


Certiorari. 
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Inior- 
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justice may be done between the parties (c). The right of thus 
remoring a cause exists at common law(£0> but has been 
limited to some extent in its applioabiliiy by statute (e). 

If the superior Court should consider that a cause has been 
thus improperly removed, it may.issuc a writ of procedendo (/), 
commanding the inferior Court to proceed, or the writ of cer- 
tiorari may be quashed on motion. 

6. Proceedings by interpleader were devised by statute “ to 
enable Courts of law to give relief against adverse claims made 
upon persons having no interest in the subject of such claim ” (^) . 
For this purpose, it is enacted that, if a defendant sued in any 
action of assumpsit, debt, detinue, or trover, in the superior 
Courts of Westminster, shall, after declaration and before plea, 
shew that ho does not “ claim any interest (A) in the subject- 
matter of the suit, but that the right thereto is claimed (t) or 
supposed to belong to some third party, who has sued or is 
expected to sue for the same ; and that such defendant does 
not in any manner collude (A) with such third pariy, but is 


Bendi (Bao. Abr. Oertionu-i (A.) ) ; 
but aa to remoTing mdictmenta to the 
CSentral Giimioal Gourti see 4 & 5 Will. 
4y 0 . 36, 8. 16 ; v. 1 Dearal. 
10 ; Heg. v. WiXks^ 6 E. & B. 690. 
See also 6 & 6 Will. 4, c. 50, s. 95 ; 
Reg. Y. Inkabe. cf 8 B. & B. 

647. 

(e) Bac. Abr. Certiorari (A.), (F.) ; 
Zandena y. Sheil, 2 Dowl. 90 ; Ra 
paerte PhiUipa^ 2 Ad. A B. 586. 

A certiorari cannot go as of oouiue to 
aOourt not of record. As to the proper 
mode of removing a suit from such a 
Court, see Ex parte Phillipa^ 2 Ad. A 

B. 586 ; JSSiioords y. Bcfwm^ 5 B. A 

C. 206. 

(cf) Sgmmda y. Dimadede^ 2 Bxch. 
683 . 

(a) See 21 Jao. 1, o. 23, s. 2 ; I A 
2 P. A M. 0 . 13 ; 19 Geo. 3, c. 70, a. 
4 ; 7 A 8 Geo. 4, c. 71 ; 9 A 10 Viet. 


0 . 95, 8. 90 ; 13 A 14 Yict. c. 61, s. 
16 ; 16 A 17 Viet. c. 30, s. 4 ; Reg. y. 
Jewelly 7 B. A B. 140 ; Reg. t. Mayor 
of Mancheater^ 7 B. A B. 458 ; Reg. 
Y. Ptchenaonf Id., 837; Reg. y. 
WUkaf 5 B> A B. 690. As to certiorari 
lying to county court, see ante, p. 220 ; 
Reg, V. Hull Doeh Co.^ 3 Bailw. 
Gas., 795 ; Reg. y, Lancaster and 
Preaton R. a, 6 Q. B. 759 ; Broolr- 
man y. TVenAam, 2 L. M. A P. 
238. 

(/) Reg. Y. Seaife, 18 Q. B. 773. 

1 A 2 Will. 4, c. 58 ; Baker y. 
The Bcmh of Auatralaaia^ 1 G. B., 
N. S. 515. 

(A) Patomi y: Oamphett^ 12 M. A 
W. 277. See J7oA y. Frosty 8 H. A N. 
821. 

(f) iZoocA Y. Wrightf 8 M. A W. 

155. 

(A) Bdeker y. AaitA, 9 Bing. 82. 



KSTAAORDINARY REMEDIES. 


ready to bring into Court, or to. pay or dispose of the. subject* 
matter of the action in such maimer as the Court or any judge 
thereof may order or direct'* (t) ; then the Coiurt or judge may 
order such third party to appear and state the nature of his 
claim, and maintain or relinquish it; and toe judge may 
further '“order such third party to make himself defendant in 
toe same or some other action," and also “ direct which of toe 
parties toall be plaintiff or defendant on such trial, or, with 
. toe consent of toe plaintiff and such third party," ** dispose of 
toe merits of their claims, and determine the same in a summary 
manner" (m ) . Sheriff and other officers, in execution of process 
of toe superior Courts, who are thereby exposed to toe hazard 
and expense of actions, in respect of claims made to goods 
seized by assignees of bankrupts and other persons, may also 
apply to toe Court for relief and protection by interpleader (»). 
The 0 . L. Proc. Act, 1860 , has introduced yet further and 
important provisions affecting the practice in suits of inter- 
pleader. By this statute the proceedings of interpleader may 
bo taken though the titles of the claimants to toe money, 
goods, or chattels in question, or to the proceeds or value 
thereof, have not a common origin, but are adverse to and 
independent of one another" (o). So also when any similar claim 
is set up by a third party to goods taken in execution by toe 


(/) 1 A 2 WUl. 4, e. 58, B. 1. 

(m) Id. ; DeUer y. PrickeU^ 15 Q. 

B. 1081 ; Ridgway y. 29 L. J., 

Q. B., 97 ; Per PcUoek^ 0. B., Horton 
Y, Earl of Devon^ 4 Bzdi. 499 ; 2>aZ- 
ton Y. Midland R. C.^ 12 0. B. 458 ; 
Twmer y. Mayor^ of Kendal^ 13 
Mb & W. 171. 

(n) 1 & 2 Will. 4» c. 58, 8. 6 ; Day 
Y^ Carr, 7 Ex<di. 883 ; Crump y. Day^ 
4 C. B. 760 ; WhUo y. Binoteadf 13 
0. B. 304 ; Qadodon y. Bwrrofm^ 9 
Exoh. 514 ; WinUr y. BofrCudomem^ 
llBxc1i.704. 

And flee 1 A 2 Viet. e. 45, to 


a judge the same powers as the Court 
for relief of sherififo ; Figyin y. Lang- 
fordf 10 M. & W. 556 ; Skortridge y. 
Towng^ 12 M. A Wt 5. 

(o) Seot. 12. By sect. 13 the Court 
or judge may direct a sale of the goods 
seized in execution and claimed liy a 
third party. By sect 14 power is 
g^Yen to the Court or judge to decide 
summarily in certain cases. By sect. 
14 a special case is allowed to be stated 
when ihets are undisputed. ProYision 
is also made for taking such case to 
error, s. 16. 


H 
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bailiff oi a ooiinfy court, he may cornel the eKecution creditor 
aikd the daimant to interplead (p), and the Court may dispose 
of the matter in dispute ($'), including any question of trei^asB 
which may arise out of the execution in question (r). 

7. The summary proceedings which have been provided, for 
eBahling a landlord to recover possession of small tenements 
from a tenant, who holds over after the determination of his 
term, may be taken before justices of the peace, under 1 & 2 
Tict. 0 . 74, or before the judge of a eounty court, under 
19 & 20 Yict. 0 . 108 («). The former of these statutes applies 
where the premises are held at will, or for any term not 6X> 
seeding seven years ; and the timant is liable either to pay no 
rent or a rent under 20/. a year (t). I*rooecdings under the 
county court statute, which are commenced by plaint and 
summons, and refer only to the ordinary relation of landlord 
and tenant (a), are restricted to those tenancies where neither 
the value of the premises, nor the rent payable in respect 
thereof,” exceeds the sum of 50/. per armiun. If the term of 
tenancy of such premises has expired or been duly determined 
by notice, but the tenant persist in holding over, then upon the 
necessary proo& being adduced before the judge, he may order 
possession to be given to the landlord ; and if such order 
be not obeyed, the registrar of the court may issue a warrant 
to the high bailiff, authorising him to give such possession, who 
may in obedience to the warrant take with him all necessary 
assistance (e). 


(p) Ant«k p. 68. Fo^ r. PriU^ 
ard, 2 H. a »r. 161 ; 9 A 10 Tiot. a 
99, M. 118 ; 19 k 20 V!el. e. 108, n. 
68, 72 j niff. V. SlafjfUoH, 21 It. J., 
Q. B., 8 ; BenMi t. Btfjbjf, 9 ExA. 
815; Eif parte M*Fei, Id. 261. 

liana v. BaekufidUi, 2 L. M. A 
E. 60 ; Frattr ▼. FvAargiU, 14 0. B. 
298 ; JKoott. HaHtoa, 15 0. B. 266. 

if) Plailer t. HUder, 4 Bxoh. 
187 : Jeuep r. Craaky, 15 Q. B. 
212 ; Obfer V. OkigneB, 15 Q.«. 217. 


(a) Sects. 50-56. 

if) Sect. 1. See Jones r. Ohap~ 
mam, 14 M. A W. 124. 

(w) Jones T. Owen, 5 D. A L 669 ; 
Baijes T. Bebbede, 2 L. M. A P. 452 ; 
Oroadojf t, VUty, 7 Exdh. 819; Fearon 
T. NorvaU, 5 D. A L. 444 ; Be Eaeief 
ffanrington, 2 B. A B. 669 ; SerMn 
T. Kerhin, 8 B. A B. 899. 

(«) 19 A 20 Viet. e. 108, ee. 60-56, 
• and aee Broom’e Ptaot. Cwatj Oonrte, 
2iid ed., pp. 282-294 . 
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8. Li the list of Ezti!ft>rdinary Remedies has, on aoooimt of 
its peooliar etringency, been induded the procedure available 
for compelling tibe delireiy to plaintiff of specific goods or 
chattels imder the 0. L. Proc. Act, 1854, s. 78 (w), or the 
Merc. L. Amendment Act, 1856, s. 2 (ir). 

9. A criminal information is a proceeding in the Court of tomaSton*"' 
Queen’s Bench (^), by which the Attomey-Ceneral or the 
Queen’s attorney and coroner gives the Court to understand 

and be informed of” a misdemeanor. It differs from an 
indictment principally in this respect, that the latter is foimd 
and presented by tiie grand jury (s), whereas an information 
is only the allegation of the officer who exhibits it” (a). 

The Attorney-General, and in bis absence the Solicitor- 
General (b), has a right, or officio, to file a criminal information 
in respect of any misdemeanor ; but ho rarely asserts this right, 
except when cases brought under his notice appear of so grave 
a character that they affect good government, as being immi- 
nently dangerous to the public welfare or directly derogatory to 
the dignily of the Crown (c). An information on the other 
hand, filed at the rdaiaon of a private individual, by the 
Queen’s coroner, is always in respect of some misdemeanor, 
which, though serious in its nature, assumes a character less 

(w) Ante, p. 117 ; seePuc^T. Pvteg, the Star Chamber, see Prym^$ eatt, 5 
1 Yem. 273 n. ({.) ; Wood v. Rowdiiffo, Mod. 450. See also ShMoer'o learned 
a Fh. 882. ** intended argument, ” in RtT.Pereftet, 

(») Which oonceme qtedfio deUvety 1 Show. 107. For the oonstitational cha* 
of goods on verdict for plaintiff in any lacter ofthe proceedings byinfomudion, 

action for breach of contract to deliver see note to IS State Tr. pp. 1889>71. 
such goods. (6) In re Wtlbee, 19 St. Tr. 1102, 

<y) An information in the Court of 1127. 

Exchequer is brought in respect of pro- (c) Rep. v. DougUu, 18 Q. B. 42, 
perty or revenue of the Crown, finr in- 74 ; Jt, v. JBvrdett, 8 B. b AlA 717 ; 
trusioii, for bieatii of the excise lavi^ sad 4 B. A Aid. 115 ; 2 Chitt. Grim. 

Acl, see Manning's Exchequer Bract. L., p. 88 ; R. v. Harvey, 8 D. ft B. 

(s) Poet, Bk. lY. chap. 4. 464 ; and oases, n. (a), supra. Bee 

(a) Bac. Abr. Informations (A.). 2 Bawk. P. C. & 26 ; Bsc. Abr. In- 

As to the of informations at form. (B.) 

common law, and their proseeution in 

B 2 
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formidable and flagitious. Nor can^roceedings be taken in 
this latter mode without leave of the Court being first obtained, 
and seoTuity thereupon given to prosecute with effect, and pay 
costs to the defendant if he should be acquitted (rf). The 
Court exercises its discretion in thus granting or refusing per- 
mission to file a criminal information, on reference to the 
nature of the offence alleged, and the surrounding circum- 
stances. It will decline to allow an information to be filed in 
respect of any trivial offence {e), or where the accused is a 
very poor person (/), or after unnecessary delay has occurred 
in applying to the Court ig ) ; or generally, unless flagrant mis- 
conduct on the part of the alleged misdemeanant, and entire 
rectitude on the part of the applicant, bo made apparent {g). 
On the other hand the 'remedy in question is granted by the 
Court in cases of gross libel on public bodies (4), or on the 
public conduct of individuals holding eminent position (as peers 
and members of the House of Commons (i) ), or dignified office 
(as judges and magistrates of the land (A;) ) ; and in some cases 
the Court will lend its protection when private individuals and 
their families (/) have been subjected to malicious and excessive 
insult and slander. Criminal informations may also be filed 
against judges and magistrates for illegal, unjust, and wilfully 
oppressive conduct, arising from corrupt and malignant mo- 
tives (m), as distinguished from error of judgment. 


(d) 4 a S W. & M. 0 . 18. Bat as 
to defendant recovering oostBi see 6 & 
7 Viet. 0 . 96 ; Reg, y. Latimer^ 16 
Q. B. 1077. 

(e) Bac. Abr. Informations (A.). 

If) Per Lord Man^ld^ G. J., 

Ano9i.| Lofit^ 156. 

ig) B, Yj, Robinsati, 1 W. Bla. 541 ; 
JL T. Jbllie, 4 B. & Ad. 867 ; R* v. 

R. y. C^Mtara^ Id. 869^ 

D. (a). 

(h) Y. WiilkmSf 5 B. A AJd. 
695 ; JR. Y. JmouTf 7 Mod. 400 ; JR. 
Y. (kbome^ 2 Barnard. IBS, 2 


SwanBt..502, n. (c). 

(t) R. Y. Bastoell, 1 Dougl. 887. 

(It) As regards slander on magis- 
trates, see Rx parte Chapman, 4 Ad. 
k E. 778 ; 3 Chitt. Grim. L. 898 ; Rx 
parte Dvheof Marlbonmgh, 5 Q« B. 
966. 

(Z) Reg. Y. Cfregary, 8 Ad. k E. 
907 ; jR. Y. Dennison, LoSt, 148 ; R. 
Y. Ben^kld, 2 Burr. 980. 

(m) Per Lord Campbell, G. J., R. y. 
Ma/rshaU, 4 B. A B. 480 ; R, y. Bar- 
leer, 1 East, 186 ; Per Ashhwt^, J., 
R. Y. JaBeson, 1 T. B. 668 ; R. y. 
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Again, a criminal information lies for bribery or an attempt 
to bribe at a parliamentary or other public Section (n), or for 
using means to pervert or vilify public justice (o), for 
challenging another to fight a duel (p), or for grievous 
personal assault (q), as well as in other cases which need not 
be here particularised (r). 

It is important to observe, however, that the Court will 
never, even under circumstances such as those just indicated, 
lend its sanction to the employment of the extraordinary 
remedy in question, when he who seeks it has participated 
in any way in the misconduct complained of (s), nor where he 
docs not come for the assistance of the Court “with clean 
hands ” (t) ; nor if he has retaliated with the same weapons 
of the use of which against himself hq complains («) ; nor if he 
has resorted to other means of obtaining redress or satisfac- 
tion (x). Hence, where an information is applied for in respect 
of a libel, the applicant must, in general, swear to his inno- 
cence of the imputations made against him (j/) ; and, in all 
cases he must adduce, in the first instance, sufilcient ground in 
support of his motion (s). Accordingly, a rule nisi for a 


Sainshwrify 4 T. E. 457 ; R. v, Borron^ 
3 B. & Aid. 432 ; Per Patteson^ J.^ 
Ex parte FeiUiman^ 2 Ad. & E. 129 ; 
Per AsKhv/rst^ J., R, v. Brooke^ 2 T. 
H. 190. See Reg ▼. Badger^ 4 Q B. 
468. 

{n) R, Y. leherwoodf 2 Lord Ken- 
yon, 202. 

(o) R Y. JoUiffe, 4 T. B. 285 ; R. 
Y. WcUeon, 2 T. E. 199. 

(p) R. Y. Larrieu, 7 Ad. & E. 277. 
(g) R. Y. GwiU, 11 Ad. & E. 587. 
(r) See Cole Cl im. Inform, pp. 38-42. 
(<) R, Y. Peachy 1 Burr. 548 ; R y. 

Slewatrd^ 2 B. & Ad. 12 ;*i2. y. OvnU^ 
11 Ad.,&E. 587. 

(0 Per Lord C. J.) Lofft^ 

315. 

An to prooeedings on oriminal infor- 
maUoDBi see Reg, v. Newman^ 1 E. A 


B. 2^8, 588 ; S.C.l Dearsl. 0. 0. 85. 

(tt) Per Lord 2>enman, 0. J., Reg, 
Y. Proprietors of the Nottingham 
Journal^ 9 Dowl. 1043. 

{x) Reg, Y. Marshall^ 4 K A B. 
475 ; ExpaHe Anon.^ 4 Ad. A E. 576, 
n. (a). 

Where a rule nisi for a criminal in- 
formation in respect of a libel is dis- 
charged in the tjueen’s Bench, the ap- 
plicant is not precluded from bringing 
an action in another Court in respect 
of the same libel : WMey y. Cooke, 16 
M. A W. 822. 

(y) R, Y. Naswell, 1 Dougl. 387 ; 
Cole Crim. Inform, p. 53. 

(s) R, Y. IfihaldtavUs of Barton, 9 
Dowl. 1022 i R. Y. Eve, 5 Ad. A E. 
780 . 



246 


BXTRAOKDINAEY REMEDIES. 


IIhIn) iS 
Corpua 


oriminal infoimatioii is sometimes moved for by one wbo would 
dear bimtaftlf from falso and danderous accusations, the main 
object of the applicant being simply to employ the opportunity 
tiius afforded him of filing exculpatory affidavits (a). 

The trial on a criminal information takes place on the civil 
side of the Court, evidence being gone into touching the facts 
which constitute the offence (&). If the defendant be found 
guilty, he may move for a new trial, or in arrest of judgment ; 
but, should he take neither of these courses, matters of aggra- 
vation and extenuation may bo entertained upon affidavit, when 
ho is called up for judgment. 

10. The reader of English history being necessarily familiar 
with the nature of the writ of Jtdbeas corjms, will readily under- 
stand wherefore this, i^e fesUnum remedmm, must be here 
considered amongst Extraordinary Hemedies. Tho record of 
tho struggles made to maintain this mode of relief in its full 
force and integrity proves the value attached to it in former 
times. At earlier epochs, during transitional stages of our con- 
stitution (c) — ^when legal rights wore less perfectly defined or 
less capable of enforcement than they now are, and the various 
dements in tho state wore imsetilcd and ill-balanced — ^the 
virtue and appHcability of the writ of habeas corpus were not 
unfirequently impugned, albeit as often vigorously re-asserted. 
It exists in those days, the most important remedy of the dass 
now under notice which a Court of common law can be called 
on to afford : a remark whereof tho truth becomes more 
obvious, whon it is remembered, that the writ hero spoken of 
is adapted {d) to effect the great object enunciated in Magna 
Charta (c), that no man shall be taken or imprisoned unless 


(а) Pdr Lord Denman^ C. J., Ex 
pane Dujbe of Marlhorough^ 5 Q. B. 
956. 

(б) A. V. ShMrpne$$f 1 T. B. 229 ; 
JL ▼. WitherSf 8 T. R. 428 ; A. 
AurdeUf 4 B. & Aid. 814, 319. As to 
costs^ see Aeg. y. Savile^ 18 Q. B. 783. 


(c) See HaUL Const. Hist., Sth ed., 
vol. 3, p. 12 ; Rowland's Uan. Bng. 
Const., pp. 549-553. 

(d) 4 Inst. 182, 290. 

(e) 9 Hen. 8, c. 29, which is only 
dedaratoxy of the common law, 2 Inst., 
Fief. 46. 
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by lawful judgment of his peers or by the law of the land.” 
How essential it was deemed to insist upon this great principle 
of common law may be seen, moreover, by reference to subse> 
quent pages of the statute book. Thus the 25 Edw. 3, st. 5, 
0 . 4, after reciting the above clause in Magna Charta, which is 
designated as “ the great charter of our liberties,” — ^proceeds 
to enact, that thenceforth none shall be taken by petition or 
suggestion made to our Lord the Eang or to his council, 
unless it be by indictment or presentment of the good and 
lawful people of the same neighbourhood, or by process made 
on writ original at common law ; and in another statute of 
the same reign (/) the like doctrine is again unequivocally 
declared. 

On one memorable occasion {g), when the principles affirmed 
in Magna Charta and the practical method of asserting them (h) 
by writ of habeas corpus were contested, the arguments both 
of the bench and of the bar not only set forth elaborately the 
learning connected with the writ in question, vbut also show in 
how many antecedent cases the liberty of the subject had 
been violated with impunity, and how important consequently 
it was, that the law which assumed to protect that liberty 
should be vindicated. It will be remembered, that one of the 
marked consequences of this case was the Petition of 
Eight (»), which was followed by the statute abolishing the 
Star Chamber (Jt), and by an “ Act for the better securing the 
liberty of the subject, &c.,” usually styled the Habeas Corpus 
Act (Q. 

This latter enactment introduced no now principle into the 
law of England ; there being abundant evidenee, as already 
stated, to show that the right to the writ now spoken of 

(/) 42 Bdw. 8, 0 . 3. (») 3 Oar. 1, e. 1. See HiUI. Oonet. 

(g) ^DamelTa caae^ 8 How. -St. Tr. Hist., 8th ed., vol. p. 414 ; Macau- 

1 ; aud see the Qeaeral Index to the lay, Hist. Eng., vol. 1, Chap. 2. 
same work (vol. 27), tit. Habeas Cor- (k) 16 Car. 1, c. 10 ; Bowland^s 
pus, for further references. Man. Eng. Const, p. 834* 

(h) 2 lust 55. (1) 31 Car. 2, c. 2. 
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existed at common law (tn). The provisions of the Habeas 
Corpus Act were, however, mainly levelled against this rights 
being rendered inoperative, and against the keeping in illegal 
custody" of those who had “been committed for criminal or 
supposed criminal matters,*’ contrary “to the known laws of 
the land, whereby many of the king’s subjects have been, and 
hereafter may be, long detained in prison in such cases where 
by law they are bailable, to their great charges and vexa* 
tion ” (»). The 2nd section, therefore, proceeds to enact how 
the writ shall be promptly returned and obeyed in all such 
cases of criminal or supposed criminal nature, unless the com- 
mitment be “ for treason or felony, plainly and specially 
expressed in the warrant of commitment ; ” and in this latter 
case provision is made by the 7th section of the Act, for the 
speedy trial or discharge from imprisonment, either on or 
without bail, of the prisoner. 

Another important statute (56 Geo. 3, c. 100, intituled 
“An Act for more effectually securing the Liberty of the 
Subject ”), relating also to the ^rit of habeas corpus, had for 
its object the extending of “the remedy of such writ and 
enforcing obedience {hereunto, and preventing delays in the 
execution thereof,” to those cases where persons are confined 
“ otherwise than for some criminal or supposed criminal matter,” 
except persons imprisoned for debt or by. process in any 
dvil suit (o). 

It may be observed, that the writ of hab. corp. ad sttbfiei- 
endum, to which the above statutes mainly refer, and to which 
we are now confining our attention, is one only — though 
incomparably the most important — of a rather large class of 

(m) ThwiiUinwiiCB ease, 12 Rep. 104; 1, o. 1. 

& parte SandflaTuis, 21 L. J., Q. £., (n) 81 CSar. 2, c. 2, a. 1. Seo Oo6- 

842 ; JBsc parte JBessei, 6 Q. B., 481 ; belt v. SUnman, 2 Exch. 683 ; O., 
Leonard WatswCs ccue, 9 Ad. A B. 4 Exch. 747 ; Hall. Consfc. Hist., 8th 
78l» died infrai n, (q), ed., toI. 2, pp. 852-8. 

And nee the Petition of Right, 8 Gar. (o) Sect. 1. 
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writs of habeas corpus (p). Its object (q) being, as already 
indicated, to effect deliverance from illegal confinement (r), it 
commands the party detaining the prisoner to produce his 
body, with the true statement of the time of his caption and 
the cause of his detention (s). The writ is granted on 
motion out of any one of the superior Oourts of common law, 
wherever probable and sufficient ground has been assigned for 
the interposition of its authority (f), and lies to any part of 
the Queen’s dominions ; for the Sovereign, it has been said, 
ought to have an account why any of his subjects are 
imprisoned (u). 


. These other writs of habeas cor- 
pus (above referred to), are ad testifi- 
candum, ad prosequendum, ad satisfa- 
ciendum, ad respondendum, ad facien- 
dum et recipiendum, kc. The writ 
ad faciendum et recipiendum (or, as it 
is sometimes called, of habeas corpus 
cum cau8&) issues to bring up the per- 
son of a defendant who is in custody* 
under civil process of an inferior courts 
and likewise to remove the suit^ con- 
nected with which he has been taken 
in execution, into the superior Court, 
whence the writ has issued*: Mitchell 
V. Mitcheeony 1 B. & 0. 613 : as to the 
difierence between wjbich proceeding 
and that by certiorari, see Clerk v. 
Mayor^ 4 bc.^ of Berwichf 4 B. & G, 649 ; 
Palmer v. Forsyth^ 4 B. & C. 401. 
See also 21 Jac. 1, c. 23 ; 1 & 2 P. &; 
M. c. 13 ; 19 Geo. 3, c. 70 ; 7 &; 8 Geo. 

4| c. 71 ; 9 & 10 Yict. o. 96, s. 90. 

(g) As to the case of a prisoner im- 
properly convicted by justices at sessions, 
see re Bluee^ 6 B. & B. 291. As to 
bringing up the body of a witness 
before an arbitrator, see Qraham v. 
Glover^ Id. 691. See farther, as to the 
object to which this writ may be ap- 
plied, Mr. Fry*8 report of the Cana- 
dian Prisoner^ caeCy & (7., 5 M. A 


W. 32, 9 Ad. A B. 731 ; In re BeUon^ 
7 Moo. P. C. C. 114; A v. Lord 
Feirere, 1 Burr. 631 ; Corner Cr. Off. 
Pr. tit. Hab. Corp,, and Law Mag., 
November, 1866, p. 281. 

(r) Em parte ChUd, 15 C. B. 238 ; 
In re HakewiU^ 12 C. B« 223. 

(«) In re BaUey^ 3 B. A B. 607. If 
this writ be issued to bring up the 
body of a person in private custody, as 
an infant or lunatic, the clause cum 
causft is omitted ; Tidd’s Forms, 8th 
ed., p. 123 ; Re Beleon^ 7 Moo. P. 0. 
C. 131-2. See Reg. v. Clarke^ 7 B. A 

B. , 186, as to the application of the 
writ to decide on the proper custody of 
an infant under the age of ten years. 

(t) Hobhoue^e case^ 3 B. A Aid. 
420 ; BrenaiCe coee, 10 Q. B. 492 ; 
Re Drnin^ 5 G. B. 216 ; Re Oowgillf 
16 Q. B. 836 ; Ex pante Bradbury^ 14 

C. B. 16 ; Re Catherine Newton^ 13 
Q. B. 716 ; Re Fronde Nevjton, 16 
0. B. 97. 

The writof hab. corp. may he award- 
ed in vacation on application to a jddge 
at chambers. 

(te) Bac. Abr. Hab. Corp. (3.) 2; 
R v. Cowle^ 2 Burr. 884 ; Came WU- 
eon'e ease, 7 Q. B. 984 ; Crawford^e 
ease, 18 Q. B. 613. 




How 

granted. 
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The reiom to the writ is made by prodaoing the prisoner, 
and setting forth the grounds and proceedings upon which he 
is in custody (x). If this return is deemed to present suffi- 
cimit matter in justification of the prisoner’s detention, he is 
remanded to his former custody ; if insufficient, he is dis- 
chai^d therefrom (y). The return cannot be traversed (s), 
nor need it bo verified by affidavit (a ) ; but validity is 
determined upon argument (b) on the day of the return, though 
sometimes new matter is allowed to be introduced to guide the 
discretion of the Court (o). A writ of habeas corpus will 
indeed sometimes be quashed on the ground of irreg^arity or 
fraud, but not for matter that could have boon properly 
returned to it (d). 

Although the space — necessarily limited — which has been 
hero devoted to a consideration of the writ of habeas corpus, 
might be well deemed inadequate thereto, if measured solely 
by the importance of the theme, yet its social value, as well 
as its constitutional significance, have been to some extent 
indicated, and may be more fiily appreciated on reference to 
the various authorities which have been cited. Under proper 
regulation and restraint, the writ has proved a safeguai'd 
inferior to none afforded by our constitution, whether for the 
protection of the subject when threatened by the Crown, or 
generally for the preservation of the weaker members of so- 
ciety from the oppression of the strong. In all cases, remarks 


(ce) Disobedience to the writ is pu- 
nishable by attachment, see Comer’s 
Cr. Off. Pr., p. 116. 

(^) JRe Doufflas, 8 Q. B. 825 ; Ham- 
moniTa case, 9 Q. B. 92. 

(*) Corner Cr. Off. Pr. pp. 116, 117. 
(a) Per Jerma^ C. J., In re Hake- 
wai, 12 C. B. 228 ; Law Ma^., Nov. 
1855^ pp. 287, 289. 

(5) As to what is a sufficient return 
to the writ^ see T/ie CanadUm Pri- 
aonera' eaae^ ubi supra ; Be HakewUl^ 
ubl sup. ; Be EgginffUm, 2 E. A B. 


707; Dimtia caae^ 14 Q. B. 554; 
Clark^a caaCj 2 Q. B. 619 ; Ex parte 
Andrews^ 4 C. B. 226 ; CartLa Wil- 
aon'a caae^ 7 Q. B. 984 ; CrauforcTa 
caae^ 13 Q. B. 613. 

(c) Be Eggmgten^ 2 £. & B. 717 ; 
Be RaktfMl^ ubi supra ; Per PaUeaan^ 
J., in Carua WtlaorCa caae, 7 Q. B. 
1010. 

(c^) Carua Wtlaon*a caae, 7 Q. B. 
984, 1001; and see In re Power^ 2 
Buss. 583 ; In re Clarke^ 2 Q. B. 
619. 
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Mr. Selden (e), where any right or liberty belongs to the sub- 
ject, by any positive law — written or unwritten — if there were 
not also a remedy by law for the enjoying or regaining of that 
right or liberty when violated or taken from him, the positive 
law were most vain and to no ptirpose ; and as regards the 
right to liberty of the person, if there were not a remedy 
available in case of restraint, it wore vain to speak of laws 
ordaining that it was not to bo restraiacd. But there are in law 
divers remedies for the enlarging of a freeman imprisoned, 
amongst which the most common and best known, and (as 
above shown) the most practically beneficial, is that by habeas 
corpus. 


(e) See his argument in debate on 
the Petition of Bights 3 How. St. Tr. 
95. 

Extraordinary remedies at common 
law in addition to those mentioned in 
the text^ where a subject desires to 
prefer against the Crown a claim for 
the restitution of either real or per- 
sonal property, are by — 1. Petition* 
de DroUf or Petition of Bight ; 2. Mon- 
etrans de Droit^ or Plea of Eight ; 3. 
Traverse of Office. 

The Petition of Eight is employed 
when the Crown is in possession of 


hereditaments or chattels to which the 
X)etitioner in alleging his right controverts 
that of the Crown (8 Bla. Com. 256). 
The Petition of Eight Act^ 1 860 (23 k 
24 Yict. c. 34), has for its object to 
#amend and simplify the proceedings by 
Petition of Eight. It also repeals the 
ancient rule of law in connexion there- 
with, that the Crown neither gives nor 
receives costs. But itfurtlier enacts that 
any suppliant may, if he will, follow 
the former practice (as to which see 
Chitt. on Pre. Cr. chap. 13), in prefer- 
ence to that provided by the statute. 
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BOOK II. 

CONTEACTS. 


CnAPTEE I. 

CONTllACTS OENBRALLY— THBIE CLASSIFICATION AND 
ATTRIBUTES. 

In ifa widest^ and most general sense, the "word Contract 
''aontTMt." signifies an engagement, obligation (a), or compact (&), — ^which 
may bo either unilateral or inter partes (c). 

A contract may be of record — ^dal or simple : if simple, it 
requires a “ consideration ” to support it (d). Before, however, 
treating of or even attempting to discriminate between the 
specific kinds of contracts just mentioned, some remarks may bo 
offered touching contracts generally, and the legal properties 
inherent in them. 

A contract or compact between two or more parties (c) may 
be executory or executed, — express or implied. 


(a) Obligationum substaiitia in eo 
oonauitit, ut alium nobis obstringat ad 
dandnm aliqnid, vel faciendum, vel 
prsestanduxo : D. 44. 7. 3, pr. 

A contract is a transaction in which 
each party comes under an obligation 
to the other, and each reciprocally ac- 
quires a right to what is promised by 
the other : ** 1 Powell Contr. pp. 6, 7. 
(5) Eoget Thesaur. (768, 769). 

(c) Cfontraetus proprie ultro dtroqae 
obUgatio^ quam Qneol trwdXXoey/na vo- 
caut I Biiason. ad veib. Contractus, 
OiDsem obUgationem pro contractu 


habendam, ezistimandum est ; nt, nbi- 
cunque aliquis obligetur, et contrahi 
videatur ; quanvis non ex crediti caush 
debeatur : D. 5. 1, 20. 

Contractus dicitur quam actus contra 
actum : 2 Bep. 15. a. 

(d) The definition of a considera- 
tion ^ is giren in connection with the 
subject of simple contracts, post. 

(e) Fletcher t. 6 Oranch. (U. 
S.) B. 186. 'Eh est pacUo,duorum plnxi- 
umve in idem plaeitum consensus : B. 
2. 14. 1, s. 2. 
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An executory contract is one in which a party hinds himself confinet, 
to do or not to do a particular thing (y^). A contract executed «>teeaS? 
is one in which the * object of contract ’ is performed (^), ** If 

A. agrees to change horses with B., and they do it immediately, 
in which case the possession and the right are transferred 
together,” we have before us an instance of an executed con- 
tract. If A. and B. agree to exchange horses next week, 

** here the right only vests, and their reciprocal property is not 
in possession but in action ” (A) ; the contr&ct accordingly, in 
this latter case, is executory only. A contract may be executed 
as regards one of the parties to it, and executory as regards the 
other ; as, for instance, if A., on tlio actual delivery and receipt 
of B.’s horse, promises and undertakes to deliver over his own 
horse to B. in the course of the week ensuingf 

Upon an executed, as well as upon an executory contract, a 
right of action may be founded ; and the former as wbU as the 
latter may contain obligations binding in future on the parties 
to it ; ex, gr. a grant in its own nature amounts to an extin- 
giaishment of the right of the grantor, and implies a contract 
not to re-assert tht^ right, so that a party is technically said to 
be estopped by his own grant (t), or to have impliedly coven- 
anted that he will not do any act in derogation of his own^ 
deed (». 

An exj^ese contract is one of which the terms are, at the 
time of making it, defined in writing or openly uttered and 
avowed (A), as where an agreement is entered into whereby 
either of the parties to it promises the other that somefibing is 


(/) A contzact 19 asnally said to be 
execatory either when one party per- 
forms and the other is tmsted, or when 
neither party periforms but eaeh trusts 
the other ; 1 Powell Gootr. p. 285. 

iff) FUtdier T. Peohy supra. A 
contraet executed is usually described 
by some particular term applicable to 
its nature, as a sale^ a grants a leaser 


an assignment, or mortgage^ or the 
like : 1 Powell Contr. p. 234. 

(A) 2 Bla. Oom. 448. 

(t) Per MarthMf 0. J., FletAer 
T. Ptek^ 6 Oranch (U. S.) B. 187. 

(J) Sm AuU&i^ t. 18 C. B. 

249. 

(h) 2 Bla. Gom. 443. 
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done already or sliall be done at some future time, or where 
goods of a certain .kind and quality are ordered, — to be paid 
for at a specified rate. 

-4mpitod. An implied contract, on the other hand, is one ** which reason 
and justice dictate, and which the law, therefore, presumes 
that every man undertakes to perform” (1). In it, accord- 
ingly, the law implies, from the antecedent acts of persons, what 
thmr obligations are to be ; whereas, if an express contract be 
made, the parties themselves thereby define or assume to defino 
them. 

In tho case of an implied contract, however, the law does 
nt>t vary or introduce new terms into an existing agreement or 
compact; it merely declares that particular acts, unaccom- 
panied or unexplained by express stipulations, give rise to 
particular duties or liabilities ; and it then proceeds as if the 
parties had precisely stipulated for their performance. Thus, 
to take the example of an implied contract, which Sir W. 
Blackstone gives (w) : If I employ a person to do any business 
for me or to perform any work, the law implies that I undertook 
or contracted to pay him as much as his labour deserves ” (») ; 
and such amount may be recovered from me just as surely as if 
there had been a written agreement between the other party 
and myself to that effect. If, however, I am desirous before- 
hand that the work in question should be done for a fixed sum, 
I ought to have an express agreement specifying it, and so 
limiting and defining my liability. 

To exhibit the purport of what has been just said in a 
somewhat different form, contracts, whether express or implied, 
tae founded upon the actual agreement of the parties thereto, 
the only distinction between them being in regard to the mode 

, (2) 2 Bla. Com. 448. 6oe JPell r. (m) 2 Com. 448. 

Jfauien^ 5 Bxch. 955 ; Walker r, (n) In .Roberis v. Smitk^ 4 H. & N. 

JBairUeUt 18 C. B. 845; CMen y. 8X5, there was no oontiact under which 
Wvi^h^ 8 R. & B. 647 ; 3m Om^ 7 Id. the pluntiff could oleim to be xemune- 
801. rated. 
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of proof. In an implied contract the law only supplies that 
which, although not stated, must he presumed, so as to com- 
plete the agreement intended by the parties. As where a 
person avails himself of the benefit of services done for him, 
although without his positive authority or request, the law 
supplies the formal words of contract, and presumes him to 
have promised an adequate compensation. So where a person 
buys an article without stipulating for the price, he is pre- 
sumed to have undertaken to pay its market value or what it 
is fairly worth ; and where he holds the money of another 
as trustee or bailee, the law supposes a promise to restore 
it (o). 

Bearing in mind, then, what a contract is, and what is oonaentia 
meant by a contract "executory ” or “ executed” — " express” ^uMor 
or " implied,” we must in the next place observe, that a con- 
tract is founded on consent {p), on the aggregatio mentium or 
" union of minds in regard to some particular matter.” It is 
of the essence of every contract or agreement, that the parties 
to be bound thereby should consent, expressly or impliedly, to 
whatever is stipulated therein ; for otherwise no obligation nor 
reciprocal right can bo created between them(g). To this 
effect the dvil law lays down, that, in omnibtis rebus quas dotm- 
nitm iransferunt, concurrat, oportet, affecim ar utr&que parte 
contrahenHum : nam sive m vendiUo, sive donatio, mve oonducHo, 
sive qynsKbet alia causa contrahendi fait, nisi animus utriusque 
emsentit, perduci ad effeetum id quod imhoatur, non potest (r). 

The law of contracts accordingly will be found to fall under 
the first of the three subdivisions of the fus privatum of the 
Bomans. Theyus privatum, it may be remembered, was that 
particular part of the Roman law which concerned the rights 
of individuals— privatum est quod ad smgulorum utUitatem 

(o) See Seirm ▼. Dttrd, 1 Sddeit word : it may mean an eztemal act or 

(U. S.) R. 1C2. a reeolntion of the mind.” 

(p) ** Aeaeat^** vemariu Mde, 3^ (?) ^ POwaU Contr. p. 9. 

6 B. Ie B. S74, “ia an amUgaone (r) D. 44. 7. 
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(«) *, and, as we read in the Digest, omne/ua aut eon- 
aenauafeeitf aut necessitos comUtuit, aut f/rmomt oonmetudo {t). 
"SoyTt a contract or agreement may, with the most p^ect ao- 
curacy, be said to be synonymous with Jm quod consensus /edf, 
— to be a law which the parties have framed and voluntarily 
presmibed to themselves for their own guidance. 

Znoupwity Consent obviously implies acquiesoenoe of the mind in some- 
■ thing proposed or affirmed. The term involves, in contempla- 
tion of law, the existence of a physical and moral power of 
assenting, as well as a deliberate and .free exorcise of such 
power. Hence, the absence of any of those capacities in either 
of the parties to a contract, renders ihe person labouring under 
it incapable of binding himself thereby (»). 

But, besides incapacity to contract arising from any one 
‘ of the causes just indicated, the law sometimos interferes to 
prohibit the making of certain kinds of contracts, or to annul 
them if made. The law, as remarked by Maule, J. {x), does 
not often interfere to prevent persons who have attained their 
majority, from contracting in any way they think proper. 
Generally speaking, the rule is, that people may contract as 
they please. That is the general law of the land. But 
occasionally there occur in the course of experience cases in 
which it is found desirable to depart from that general prin- 
ciple — oases of particular inconvenience in particular trades or 
employments, and with reference to particular classes : for 
instance, in the case of seamen, whose contracts are the 
subject of special legislative provisions — the law considering 
that particular dass of men to be in a state of pei^tual 
pupillage.*’ 

So, again, with reference to the Truck Act (1 & 2 WilL 4, 
0. 37), the same learned judge has observed, that the intention 
of that statute was to afford protection to a class of persons not 


(») 1. 1. 1. 4 ; D. 1. 1. 2. 

(t) D. 1. 8. 40. 

(u) Sm 1 Powsil Omtr. p, 10. 


(Of) SkartHon r, Semdsn, 18 O. B. 
166, 176. 
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very well able to protect themselves ; and that the restriotion 
imposed by that enactment was found necessary, inasmuch as 
the leaving to parties the unfettered right to contract in 
respect of labour in such way as they may choose, is, in certain 
trades, replete with mischief and inconvenience (y). 

The foregoing remarks may, for the present, suffice to show, 
that the capacity to contract, which, as a general rule, is 
inherent in every man, is sometimes partially abrogated by the 
legislature with a view to protecting and benefiting partioular 
classes of the community. 

Eveh where the legislature does not expressly interfere to i«x umi— 
prohibit contracts, acknowledged principles of law may operate 
in such a manner as materially to vary or qualify them. 

Sometimes, no doubt, parties may be presumed to have con- 
tracted with reference to, and to have tacitly intended to be 
bound by, the lex loci : for instance, if A. promises by a written 
instrument, worded in the form of a promissory note, to pay to 
B. or order 100/. at sixty days after sighf^ the sum specified 
will, by operation of law, become really due and payable 
i^ty-three days alter sight ; and, in the case here put, both 
the payee and the maker of the note may reasonably be 
supposed to have had the rule of the Law Merdiant in their 
contemplation. 

Gases may, however, occur, where contracting parties, 
ignorant of the rules of law, find their expressed intentions 
thwarted and defeated thereby ; and where the lex loci hiay be 
considered as governing the contract, not hy consent of the 
parties, but by its own superior force and efficacy (s). 

Two <ftdinary instances will suffice in illustration of the above 

remark, and may serve to throw some fiirther light upon the 

doctrino of consent in reference to contracts as well as upon the 

mode in which the kx loci operates upon them. Let us suppose 

# 

iy) Per IS 0. 176. (s) See this queetion dlecnfleed : 

See Ingram t. 7 B, kB, 116, 7 Cualiing (U. S.) B. SO-1. 

182, and cases iliere^slted* 


a 
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a morigagor stipulates that the mortgagee shall have the 
land mortgaged absolutely, if the debt be not paid at the time 
stipulated, here, the hx hd, nevertheless, steps in and declares 
that the mortgagee’s title shall not be absolute, but that the 
estate shall be redeemable, althox^h the mortgage debt be, in 
fact, not repaid at the time appointed (a). 

So,».if a man, in, consideration of an immediate loan of 60/., 
binds himself in a penalty of 100/. to repay the 50/. withm a 
year, and makes default, the lex loci will require him to pay 
the 50/. with interest only. 

Now, in each of the foregoing oases, the law of the land 
overrules to some extent, and governs, the particular contract 
entered iuto ; so that it would not even be competent to the 
contracting parties, by any express stipulation, altogether to 
exclude its operation {h). In the sense, therefore, indicated 
by the preceding remarks, it will be tone to say, that every 
contract is founded on consent, and governed by the kx loci. 

AwniTniTig that contracts are thus mainly founded on con- 
sent, what, it may be asked, is it which gives to a contract its 
binding force and legal efficacy P Contracts and agreements, 
it nmy be said, are, in their terms and language, infinitely 
diversified ; they deal with matters of every conceivable kind, 
and impose upon parties liabilities correspondingly various. 


In Trend ▼. Hwd^ 0- Bxelu 81- 
82, the CoQTt obeerred that ** The re- 
lation of mortgagee and mortgagor in 
the law of Bngland ie a very peenliar 
one. By the form of mortgage used 
for oentnries in this country the entire 
latttreet of the mortgagor in the pru- 
whl^ is the subject of the mort- 
jpage^ is generally conveyed to the mort- 
gaged subject to a condition that if the 
mojaegr be repaid upon a oertiun day 
{generally within a few months from 
the date of the deed), the mortgagor 
may re-enter and reposaesa Mmself of 
Ids ilUcmer estate^ otherwise the estate 


to the mortgagee is to be absolute. In 
the great majority of casea, howeyer, 
(and indeed it may be said almost uni- 
versally) the mortgagor remains in pos- 
session of the mortgaged property, and 
does not pay the mon^y Iprrowed on 
the appointed day; but nevertheless 
continues to recmve the profits or rent 
of the land just as before^ and pays to 
the mortgagee the interest of the money 
bonrowdd as np^ su ordinaiy unsecured 
debt ” * 

(h) 2 Bla. Com. 16D| n* ; Leg. ICax. 
8id.ed.»*'pp. d21» 622. . 
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saoh, indeed^ as no human laui,' statutory or oustomary, could 
possibly have antidpated or devised. There can be no doubt 
that the obligatory force of contracts is in every dvilued 
country derived tadtly from the law, by rea^n of the manifest 
' necesdty which exists, with a view to the well-being of the 
community, that every man should fairly and honestly perform 
what he has undertaken to do (e). No state, perhaps, ever 
dedared, by statute or positive law, that contracts shall be 
' obligatory ; but all states, assuming the pre-existence of the 
obligation of contracts, have superadded merely, by mixni- 
dpal law, the means of carrying the pre-existing obligation 
into efEeot (rf). 

So far back, it has been said (e), as hiunan research carries 
us, we find the judicial power, as a part of the executive, 
administering justice by the application of remedies to violated 
rights or broken contracts. We find that power applying 
these remedies, on the idea that there is a pre-existing obli- ‘ 
gation imposed on every man to do what he has promised to 
do ; that the breach of this obligation is an injiuy for whidi 
the injured parly has a just daim to compensation ; and that 
sodety ought to afford him a remedy for that injury. We 
find allusions to the mode of acquiring property, but we find 
no allusion, &om the earliest time, to any supposed act of the 
governing power giving obligation to contracts ; and hence we 
may infer, that the doctrine .in question is coeval with the 
existence of sodety, and, although it may be controlled, was 
not expressly given by^hUman legidation (/) ObKga^, as 
we read in the Institutes of Justinian (y), eat juria vinouhtm 
quo neceaaitaie astrmgmur alu^ua rei aohendce aeeundwn noaitrm 
dvitatia jura. Natural law says, that contracts (if not im^ 

(c) Quid eaim tam oongrumn UA ofJHneimaH v. 

htuBwtws Miteeutortf Id. 828. 

cneriiiit, Mrran : p. 2. 14. 1, pr. (*) S®* 0. 

id) Ogden r. Saumbre, 12 Wheaton Snundere, mcgtn. 

(U. S.) B. »8. Set abo Gooib v. (/) U. 

6 Howaid <U. 8.) B. 228 { ' (p) 14b. ttt. 14. 
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peaohable on speciiil grounds), shall be binding ; and mmw^l 1 
law indicates the manner in, or means by, which they may bo | 
enforced. 

But although it.be true that natural law and moral duty, 
acknowledged by the dictates of conscience, bind men to keep 
faith and to perform their engagements, yet the duty thus cast 
upon them is not defined with sufficient precision and exactness 
'40'form a practical role for the government of society in the 
various exigencies daily occurring. For instance, the law of 
nature requires that a person competent in point of age to 
make a promise or contract shall be boimd by it ; but it does 
not approach to the determination of the question, what shall 
be the age of majority (^), — a question which has, conse- 
quently, to be determined by positive arbitrary enactment. 

It seems, then, in regard to the obligatory force of a con- 
tract, correct to say, that both municipal law and moral obli- 
gation concur in constituting it. And this is true, in regard 
as well to contracts made and to be executed within the state 
or country where the remedy is sought, as to those which are 
to be executed, or upon which the remedy is sought, in a state 
or coimtry where the contract was not made. IJniversal law 
and natural obligation on the one hand, and municipal law on 
the other, are not antagonistic to each other. On the con- 
trary, municipal law assumes the existence of moral duty 
arising from natural law, and regulates it so that it may form 
a pUin and practical rule, adapted to the requirements of a 
civilised community {%). 

The term * obligation * has been thus far used as equivalent 
to ** binding force ” or ** vinculum Juris,” and as consisting in 
the efficacy of the law which attaches to the contract, and, if 
it cannot enforce its performance, at all events, gives pecuniary 
compensation in lieu of performance ; but it must be remem- 
bered, that the word * obligation ’ is also used as corrdative to 

(A) Jtidgm. 7 Onddng (U. S.) B. (•*) Mag^. Breed, 7 Oodung (U. S.) 
id, B. 81 ; 1 Bl*. Oom. 54. 
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* right/ so that * whatever I, by my contract, give another a 
right to require of me, I thereby lay myself under an chKgatwn 
to give or to do/ This secondary meaning of the term in qnes- 
tion flows immediately &om its primary signification already 
adverted to. There can, indeed, b'e no legal duty or obligation 
unless there be a legal mode of compelling its performance, 
and a contract imposes no ohligaMon upon parties, unless it be 
, a contract recognised as vaUd by the law. 

The requisites of a valid contract will become more appa- 
rent as we advance through this part of the volume ; and, 
without pausing just now to inquire concerning them, these 
remarks, introductory to the subject of contracts, may con- 
clude with one observation, — that a contract wiU not be con- 
sidered as fulfilled, nor its obligation as discharged, save by 
compliance with the requirements of law in relation thereto ; 
or, to exhibit the same proposition more concisely, a contract 
must be performed secundum nostras dvitatis jura , — ^in that 
manner which the law prescribes, and in that sense which the 
law puts upon its language. 

Law, indeed, to some considerable extent, gives to a con- 
tract its character, makes it what it is, regulates its limits and 
obligation, fixes the time when it shall commence, how it diaU 
be executed or satisfied, and how it shall be terminated and 
discharged {k). 

Contracts may properly be classified under three heads : gyig**- 
1st. Contracts of record, such as judgments, cognovits (/), and «»»**•«*•> 
recognisances (m) ; 2ndly. 'Contracts by specially or under 

(Ifc) Ses 7 Gushing (U. S ) K. 87. rsIaRre to oognorits and waxnmts of 
A cognovit is a written oon&s- attorney* 
non of an action, supposed to be given A recognisance is an ob li gatio n 

by the defendant in Oour^ which ^ of record entered into before sonte 
authorises the pt*t«e«r, nnder obMnm* Gourt of record or magistrate duly 
stances sperifled, to enter up judgment authorised, with condition to do stnoe 
and issue execution thteeon against the particular act : 2 Bla. Com. 841. 
defendant. The R, Ci. H. T., 17 Viet., A recognisance may bo entered into 
contain certain j^oriaions feeg. 88-28) eitiier to the Grown — as, where a per- 
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«eal, which admit of subdivision into contracts unilateral, as 
bonds ; and contracts inter partee, as indentures of demise ; 
Srdly. Simple contracts, or contracts not under seal, which are 
mther written or verbal. 

The three great classes of contracts just specified have been 
advisedly arranged as above, for this reason, that contracts of 
record must be considered as of a higher nature than contracts 
of any other kind; and special, as superior in e£B.cacy to 
simple contracts. With this preliminary remark, I shall at 
once proceed to point out the peculiar characteristics qf each 
of the three great classes of contracts above mentioned. 

ofTMc^ Of contracts of record, the most practically important kind 
is that constituted by the judgment of a Gotirt of record of 
competent jurisdiction (n). A judgment of one of the superior 
Opnrts of common law (for to the consideration of this species 
of contracts of record I shall now confine myself) has these 
peculiar properties or characteristics: It effects or works a 
merger of the original cause of action ; it operates as an es- 
toppel, and is conclusive as between the parties to it ; it does 
not need any consideration to support it ; it binds the land of 
the judgment debtor. 

Motgw. The true nature and effect in regard to the doctrine of 

merger of a judgment at common law wiU be apparent from 

the foUowing'cremarks : — ^Let us suppose that there has been 

* 

son enters into reoogxusanees to appear proceeding : 6 Bep. 45 b. As to the 

to answer a criminal charge ; or ^^a effect of a statute staple, see, further, 

sulijeotr— as where bail is giren. A Judgm. MUs v. 6 Sxch. 925 ; 

recognisance by statute is either founded S, O.f 4 Exdh. 652. 

nn a statute merchant or statute staple^ (n) A debt of record is a sum of 
Sir is in nature of a statute staple under money which appears to he due by the 

the 28 Hen* 8, c. 6 : 8 Bep. 11, eTidence of a Oourt of record. Thusi 

aa«* (a)t vhensnyapedfic sum is a4iiulgsd to be 

A hidsnent of * Goort of Toootd ia due from the defendant to .the plaintiff 

saU to bo of a hi^^ior natim than a on an action or anit at law ; thia ia a 

statnta atapl% atetate menfeant, or amtnet of iht highest nature, being 

any toeognisanco admowicdged by.aa- eataUiahad by tha aontenoe of a Conrt 

amt of tho partiea without judicial of judicatnio : ’* 2 Bla, Com. 460. 
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a breach of some specific ooutract entered into between A» 
and B. A. being the oontraotee, and B. the party who has 
failed to perform his contract ; now, if A. recovers a verdict 
for damages against B., and signs final judgment thereupon, 
A.’s cause of action in respect of the breach of contract ceases 
to exist, — It becomes merged in the judgment. So, if judg* 
ment be recovered for a debt due by bond, the debt thus due 
becomes “by judicial proceeding and act in law,” “trails* 
formed and metamorphosed into a matter of record ” (o) ; 
upon which latter security, whilst it remains in force and unre- 
versed, the plaintiff *6 remedy, if any, must, in such manner as 
the law allows, be had. 

The doctrine of merger now under consideration is. clearly 
explained by the Court of ^Exchequer in ISXng v. Soare (^) in 
these words : — “ If there be a breach of contract or wrong 
done, or any other cause of action, by one against another, 
and judgment be recovered in a Court of record, the judgment 
is a bar to the original cause of action, because it is thereby 
reduced to a certainty, and the object of the suit attained, so 
far as it can be at that stage ; and it would be useless and 
vexatious to subject the defendant to another suit for the 
purpose of obtaining the same result.” Hence the legal phrase 
transit in rein Judicatam derives its force and aptitude ; ** the 
cause of action is changed into matter of record, which is of a 
higher nature, and the inferior remedy is merged in the 
'higher.” The above remarks equally apply “ where there is 
but one cause of action, whether it be against a single person 
or many. The judgment of a Court of record dhangos the 
nature of that cause of action, and prevents its being the 
subject of another suit, and the cause of action being sizzle 
cannot afterwards be divided into two.” It was held accord- 
ingly, in the case whence the above extracts are taken, that 
a judgment, even without satis&ction, recovered against one 


(o) Higgetuia case, S-Bep. 45. 


(p) IS M. & W. 494, 604, 
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of two joint d^lttors, is a bar to an action against the 
other (;). 

The doctrine of meiger, as above stated, holds not merely 
where the original action was fotmded upon contract, but also 
where it was founded upon a tort or * wrong independent of 
iontraot* ; the^ judgment in this latter case, as well as in the 
former, when obtained, constituting a contract of record, in 
which the right of action ex delicto is wholly merged, ** if,” 
therefore, “ one haih judgment to recover in trespass against 
one, and damages are certain,” (that is, converted into certainiy 
by the judgment), ” although he be not satisfied, yet he «ba.n 
not have a new action for this trespass ” (r). 

So, if A. wrongfully converts goods, sells, and receives the 
money for them, and judgment in trover is obtained against 
him by the owner, such judgment, though unproductive, would 
be a bar to another action against A. for money had and 
received. And upon the same principle, if two jointly con- 
vert goods, and one of them receives the proceeds, the lightfiil 
owner cannot, after recovering against one in trover, sue the 
other for the same conversion, or maintain an action against 
him for money had and received, to recover the value of the 
goods, for which in the former action a judgment has already 
passed («). Varying the form of claim, where the daim 
itself is the same, does not prevent the application of the rule 
of law,” to whidi reference has been here made ; for instance, 
in Skidd e case {t) it is said, that ” a recovery or bar ” in 
assumpsit, “ would be a good bar in an action of debt brought 
upon the same contract.” 


({) King t. Hwure, 13 U. & W. 
494. In Korgan r. ‘Price, 4 Bxeh. 
S19, Parke, B., imnirka : — **SappoM 
4VO pamona jointlgamd ceveraBy UaU« 
to. • purfy who reooTen the wlude 
Mnmvk team «me ef them, he eennot 
me the other.” Ace. per Pelham, 
Ct if.. In Krotm t. Woottoa, or Broome 
T.x-R^wfeNk inftn., aa explained per 


Car. in King r. SoOre. 

(r) Per Poghm, 0. J,, Broom r. 
WootoH, Ydr. 67 ; S. 0., On. Jae. 
78 ; oited 18 M. ft W. 804, 806 ; 
LbtdaU T. Pei^ld, 1 her. 19. 

(•) Per Jeraii, C. J., BndOand r. 
JOnton, 18 a B. 161. 

(t) 4 Rep. 94 b. Jndgm. SmeSedge 
T. HiOop, 29 L. ;., M. C., 90. 
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In any sudi case, the original oans^ of action tnmit in rm 
jwdieatam ; and we may condude, that ** where judgment has 
been obtained for a debt as well as for a tort, the right given hy 
the record merges ihe inferior remedy by action for the eame 
debt, or tort against-another party ” iyt). 

The next peculiarity to notice in a contract of record is, 
that ** a record imports in itself truth ” («), and condudes all ** ««»*• 
men against whom it is produdble from denying anything 
appearing within the record (y) ; so that, if an action be 
brought, and the merits of the question at issue be discussed 
between the parties, and a final judgment be obtained by 
either, the parties are concluded and cannot canvass the same 
question again in another action, although, perhaps, some 
objection or argument might have been urged upon the first 
trial, which would have led to a different result (^). A judg- 
ment then obtained inter partes (a) will estop either of those 
parties from again agitating the matter dedded between 
them (b). But, according to the well-known rule— rss inter 


(u) Judgm. JKinff y. IToore, 13 M, & 
W. 606. 

(a) Floyd y. J9<irJber, 12 Bep. 23. 
A record thus importing ** credit and 
yerity” *‘shidl be tried only by itself,” 
i. e. by production and inspectioii, the 
reason being, that there may thus be 
an end of controyersy : 1 Inst. 260. a. ; 
Leg. Max., 8rd ed., 295, 849. See 
Fi^oston y. 1 B. B. A B. 836. 

(y) Hynde*$ case^ 4 Rep. 71 b. 

(s) Per Lord Kenyon^ 0. J., Great- 
head y. Bromley^ 7 T. R. 456 ; Majr- 
riot y. ffempton^ 2 Smith L. 0., 4th 
edJ, 825. See Dkh y. Tolhaueea, 4 
H. A vn. 

(a) A judgment in rm operates di- 
rectly on the etatm of the thing adju- 
dicated uj^n : 2 Smith L. C., 4th ed., 
p. 612 f Oanuneil y. Bewdif 8 SL A N« 
617 ; PlacoY. 5 H, L. Oa. 888. 
(5) Forinf<»rtimtiona|Kmlhe 


here alluded to the reader is referred 
to the Ducheee of Kingston^ e caee^ 2 
Smith. L. G., 4th ed., 598, and Note 
thereto. A judgment on the same 
point between the same parties is, if 
pleaded hy way of estoppel^ oondusiye 
— where there is no opportunity of 
pleading it, it would seem to be eon- 
dusiyeos evidence: Id., p. 628. Per 
Mofule^ J., Wilkineon y. Kithy^ 15 
C. B. 489. See Judgm. BoUeom y. 
Ratlin^ 2 Bxdi. 681 ; died per WUUig 
J., Gordon y. WhUehcmef 18 C. B. 
751 ; HwU y. MorreUt 3 Bxoh. 240 ; 
Gueet y. Warren^ 9 B::^, 879. 

In Lord Fevereham y. Fhnereont ll 
Bzdi. 890*1, the Court obseryed that 
**the rule is established by u series of 
case*, that if a parly means to insist on 
an esh^pd he must plead it. If a 
party intends to rdy on a sniigeet* 
matter of defence whieh the law does 
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aJios acta atteri nocere non dehet — a judgment cannot be used to 
estop or fix "with liability one wbo is neither a party nor privy 
to it, who has had no opportunity to cross-examine the wit- 
nesses called upon the trial, or to dispute the conclusions to be 
drawn from the evidence there offered (c). 

But although, as between the parties to it, a judgment is 
thus conclTisive, it is clearly impeachable where the maxim 
nemo debet esse judex in proprid, causd has been in fringed (d), 
or on the ground of fraud or of deception practised on the 
Court ; for, as remarked in the^Biic/wss of Kingston’s case {e), 
“ fraud is an extrinsic collateral act which vitiates the most 
solemn proceedings of Courts of justice. Lord Coke says (/) 
it avoids all judicial acts, ecclesiastical or temporal.” To a 
like effect the Court of Queen’s Bench, in Philipson v. Earl of 
Egremont (g), observe that “ fraud, no doubt, vitiates every- 
thing; and the Court, upon being satisfied of such fraud, 
has a power to vacate, and would vacate, its own judg- 
ment,” a remedy being afforded to the aggrieved party by 
motion to the Court, or in some cases — ex. gr. to a de- 
claration in scir e facia s — by plea (A). A judgment even of 


''hot fayour, hie miist at his own peril 
take the earliest opportauity of setting 
it up;'* and again, ^‘it is perfectly 
well settled law . . • that if a party 
does not take the first opportunity 
which the pleadings afford him of re- 
lying on an estoppel, he leave? the 
matter at large, and it is competent 
for the jury to determine upon the evi- 
dence without regard to strict law.” 

(c) Judgm. King v. Norman^ 4 C. 
B. 398 ; Petrie v. Nuttallj 11 Exch. 
569 ; Overton v. Harvey^ 9 G. B. 324. 
See Reg* v« Ambergatt^ N* ds B. 22. (7., 
1 B. & B. 372 ; Reg, v. ErngUon^ Id. 
501 ; Callow v. Jenldneony 6 Exch. 
666 . 

{d) Leg. Max . 9 3rd ed., 111. See 
Ellie y. Hopper^ 3 H. & N. 766 ; Reg, 


V. Recorder* of Cambridge^ 8 E. & B. 
637 ; Re Ilophins^ 1 E. B. &: E. 100 ; 
London and North Western 22. C. v. 
Lindsay j 3 Macq. H. L. Oa. 99. 

(e) 2 Smith L. C., 4th ed., 601 ; 
Skedden v. Patrick^ 1 Macq. H. L. 
Oa. 535. 

(/) Permof^e cose, 3 Rep, 78 a. 

( 9 ) 6 Q* ^379 605, citing Bradley 
V. Eyre, 11 M. & W. 450. 

{h) Philipson v. Earl of Egremont, 
6 Q. B. 587, 604. Per Tindal, 0. J., 
Fowler v. Bicherby, 2 H. & Or. 777 ; 
per Parke, B., 22e Place, 8 Exch. 704 ; 
Shattock V. Carden, 6 Exch. 725 ; De 
Medina v. Grove, 10 Q. B. 152, 168. 

There is no doubt of the jurisdiction 
of Courts of equity to grant relief 
against a former decree, where the 
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the highest, tribunal may be treated as a nullity, if obtained 
by fraud (t). 

"No consideration is necessary to support an action founded 
upon a judgment — ^inasmuch as whilst the judgment remains 
in force, a legal Hability to pay has been already ascertained 
thereby (A). Debt will, consequently, lie upon the judgment 
of a Court of record (/), or the judgment may, according to 
circumstances, be proceeded upon by scire facias or by writ of 
revivor (under various provisions of the First 0. L. Proo. 
Act, ss. 128-133), or it may be enforced by execution in 
the ordinary manner. 

A judgment obtained in a Court of law now binds the land 
of the debtor of which ho was seised or possessed at the time 
of ontoring up the judgment or at any time afterwards (m). 
Before, however, lauds which have passed into the hands of 
purchasers can be afifeoted by a judgment obtained against the 


same has been obtained by fraud and 
imposition ; for these will infect judg- 
ments at law and decrees of all Courts ; 
but they annul the whole in the con- 
sideration of Courts of equity : ” Story 
Eq. FL, 3rd ed., s. 426 ; Id. ss. 780- 
784 ; Earl of Bandon v. Becher^ 3 
Cl. & F. 479, 510. See also Alleyiie 
y. 5 E. & B. 399 ; Dodgson y. 
Scotty 2 Exch. 457. As to setting 
aside a judgment on the ground of 
mistake, see Cawnan y. Reynolds, 5 
E. & B. 301. The judgment of a 
foreign Court is impeachable in certain 
cases. See CammeU y. Sewelly 3 H. & 
N. 617, 646. See, also, 5Acc4yy.Pro/ctf • 
sional Life Aes. Co., 3 C. B., N. S., 
597, S. C. 2 Id. 211; Simpson^r^FogOy 
1 Johns. A H. 18. 

{i) Shedden y. Patricky 1 Macq. H. 
L. Ca. 535. 

Qc) In like manner a foreign or colo- 
nial judgment in fEtyour of plaintiff 
** imposes upon the defendant a moral 
obligation to pay the debt^ which moral 


obligation is a good foundation for an 
action against him here : Arg. Kelsall 
y. MarshaUy 1 C. B„ N. S., 255. 
See Hutchinson y. Qillespie, 11 Exch. 
798, 810, where Alderson, B., ob- 
serves, It is laid down that whereyer 
there is the judgment of a Court of 
competent jurisdiction for payment of a 
sum of money, an action will lie there- 
on ; for the law giyes so much credit to 
the judgment as to consider that the 
sum is due.'* 

A plea of judgment recoyered in the 
Consular Court of Constantinople was 
held good in Btvrher y. Lamb, 29 
L. J., C. P., 234. See Cox y. MitcheU, 

7 0. B., N. S., 55. 

(l) See Arg. Prince y. Nicholson, 5 
Taunt. 667 ; 1 Chitt. PL, 7th ed., p. 
124 ; Sheehy y. Professional Life Ass. 
Co., supra, n. (^t). As to the finality 
of an award, aoe HodgMnsonY. Femie, 

8 0. B., N. S., 189. 

(m) 1 A 2 Viot. c. 110, s. 13. 


No consi- 
deration 
neeoasary 
to support 
judgment. 


Judgment 
binds the 
laud. 
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vendor under the provisions of the statutes below cited, the 
name, abode, and description of the ^btor, with the amount 
of the debt or damages and costs recovered against him, 
together with the date of registration and other particulars, 
are required to bo registered in an index, which the Act 
dir^ts to 'Be kept for the warning of purchasers at the office 
of the Court of Common Pleas («). The registration here 
adverted to, in order that it may be effectual, must be re- 
peated every five years (o) ; and even if a purchaser of land 
should have express notice of any such judgment recovered 
against the vendor, he will not be affected by it unless and 
untQ a minute of such judgment shall have been left at the 
office aforesaid for entry in the register there kept (jp). 

A judgment being ordinarily rendered in invitum, canngt, it 
may perhaps be thought, accurately be designated a consensual 
contract. The point suggested is not unworthy of consider- 
ation. Let us suppose that A. sues and recovers judgment 
against B. for breach of a special agreement. The judgment 
in this case, foimded on ihe verdict of the jury, fixes the 
amount of damages, and not merely imposes on B. an obliga- 
tion to pay such amount ; but also raises an implied under- 
taking on his part that he will pay it, whence his consent to 

pay the amount recovered may strictly be inferred. Debt 

at. I therefore lies on a contract of record, in like manner as 
where there is, under circumstances quite dissimilar, a legal 
duty or obligation to pay money. Without, however, resort- 
ing to tedmical reasoning for the purpose of disclosing in this 
peculiar species of contract the element of consent, another 
view of the matter before us may bo presented. Every mem- 
ber of the community who appears, whether as p laintiff or 
defendant, in a Court of justice, must be regarded as submitting 

(n) 1 A 2 Viot. 0 . 110, b. 19 ; 2 & 8 fiuiher, asto theaboire anbjeot, 18 te 10 

Vio*. 0 . 11, a. 8. Viet. c. 16. Sogd. V. A. P. 18th ed. 

(o) 2 & S Yiot. 0 . 11, B. 4a pp, 428 et aeq. 

(p) 8 4c 4 Yiot. 0 . 82, s. 2. See, 
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himself to the course of procedure which it recognises — ^to the 
directions which it may promulgate — to such compulsory pro- 
cess' consequent upon judgment, as it may countenance or 
award. It seems proper, therefore, to speak of a judgment as 
a contract assented to by both parties — the law implying an 
assent by the party against whom the judgment passes, to 
conform to its requirements. 

A contract u'ader seal or specialty is a contract in writing, the SS«i»b»i— 
execution whereof is accompanied with certain solemnities 
which not merely indicate the assent of tho contracting par- 
ties {q), but gives to their contract peculiar force and efficacy (r). 

A contract may be constituted by statute, and, if so, is a 
specialty of the highest kind («). 

An instrument under seal, when used between private per- 
sons, is, as Blaokstone tells us (f), called a deed (factum) 
because it is the most solemn and authentic act that a man 
can possibly perform with relation to tho disposal of his pro- 
perty,” or with a view to affecting in any manner his own in- 
-torosts. The instrument in question may be unilateral or » 
made by one party only ; or it may be inter partes^ i. e. made 
between two or more parties. At common law the rule is, 
that the right of action upon a deed inter partes is restricted 
to those only who are parties to it (tt). This rule, however, 

(g) The general rule of la w* is that ment of the parties whose deed it is 
the assent of a party to a deed convey- to the things contained in the deed.*’ 
ing property to him is to be presumed, (<) Tke Cork and Bandan B. C, v. 
and a grant of goods, like any other Ooode^ 13 G. B. 826 ; Shepherd v. 
common law conveyance operating by HUlSy 11 Exch. 55, 67 ; 1 Wms. 
grant, passes the property without Saund. 38, 38 a. See per CocJdmnh 
assent : ” Judgm. Siggers v. Evana^ 5 0. J., 6 0. B., N. S., 157. 

E. & B. 380. (0 2 Com. 295. 

(r) The strict definition of a deed, as {v) Anderson v. MartvndaU^ 1 East) 
given in Shepp. Touch p. 50, is this : 497 ; Lord Sonthxmpton v. Brovm^ 6 
— “A writing or instrument written B, & C. 718; per Lord EUmhorougfhf 
on paper or parchment, sealed and de- 0. J., Storer v. Gordon^ 8 M. A S. 
livered, to prove and testify the agree- 322. 
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has been broken in upon by the stat. 8 & 9 Yict. o. 106, 
8. 5, wbicb provides, that, under an indenture executed 
after the 1st of October, 1845, an immediate estate and 
interest in any tenements or hereditaments, and the benefit 
of a condition or covenant respecting them, may be taken, 
although the taker thereof be hot named as a party to 
the said indenture; and the section of the Act just cited 
further provides, that a deed purporting to be an indenture 
shall have the effect of an indenture, although not actually 
indented. 

A specialty, as already intimated, is distinguished from a 
simple contract in writing by certain solemnities attendant on 
its execution — viz. by sealing and delivei'y. It may indeed be 
laid down as clear law, that, prior to the Statute of Frauds, 
signing was m no case deemed essential to the validity and 
obligatory force of a deed which had been executed by sealing 
and delivery (as). Even now, the absence of the signature of 
a party to a deed, the subject matter of which comes within 
the operation of that statute, would seem to be immaterial {y), 
for the object of that enactment was “ to prevent matters of 
importance from resting on the frail testimony of memory 
alone.” It was not intended to apply to instruments already 
authenticated by a ceremony of a higher nature than a signa- 
ture or a mark (s). 

Delivery is essential to the due execution of a deed (a ) ; so 
that if executed after the day on which it purports to bear 
date, it takes effect from the day of delivery and not from the 
day of the date, according to the maxim tradifio loqui facit 


{x) Co. Idtt. 35. b. ; Shepp. Touch. 

66 .* 

(y) The eignatore of a party may, 
however^ he required by the express 
provisions of the power or authority 
under which a deed is executed : 2 
Bla. Oom.y 21st ed.| 305, n. (18). 


(s) Per Jiolfet B,, C%erryv. Hem- 
ing, 4 Exch. 686-7. 

(a) Delivery is not necessary in the 
case of a body corporate, for the fixing 
their common seal to the deed is tanta- 
mount to a delivery : Com. Dig. 
“Fait” (A. 3). 
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cJiartam (d). “A deed/^ says Bayhy, J. (c), “has no opera- 
tion until delivery.” 

Although the usual practice in delivering a deed is to place 
the finger upon the seal or wafer (which has, in general, been 
previously ' affixed to the instrument), and to repeat the 
formula “ I deliver this as my act and deed,” yet it is clear, 
on the one hand, that delivery without words is sufficient (d), 
and, on the other, that a deed may be delivered by words 
without any act of delivery (e). 

If, moreover, when a deed has been formally sealed and 
delivered, with apt words of delivery, it is retained by the 
party executing it, such retention will not per se affect the 
operation *of the deed (/). And it is also dear, that delivery 
to a third person for the use of the parly in whose favour the 
deed is made, provided the grantor parts with all control over 
the instrument, will make the deed effectual from the instant 
of such delivery; for the law will presume, if nothing appear to 
the contrary, that a man will accept what is^for his benefit {g)^ 

A deed may, however, be delivered as an escrowy i. e. it 
may be delivered to a stranger to be kept by him until certain 
specified conditions be performed, and then to be delivered 
over to Ike grantee (A). If, in point of fact, the deed is 
delivered not to take effect as a deed until some condition is 
performed, it will operate as an escrow, notwithstanding the 
delivery is in form absolute («). But if a deed be delivered 


(6) Steele y. Mart^ 4 B. & C. 272 ; 
Goddard's case^ 2 B.ep. 4; ClaytotCs 
case, 5 Rep. 1 ; Per Patteson, J,, 
Brovme y. Bwrton, 17 L. J., Q. B., 50. 

(e) Styles y. Wardle, 4 B. . Sc 0. 
911. 

{d) 0o« litt. 36. a. ; 9 Rep. 136. 
b., 137. a. 

(e) Co. latt. 36. a. ; Shepp. Touch. 
58. 

(/) Doe d. Gomans y. Knight, 6 
B. & C. 671. 


(g) Doe d. OamMis y. Knight, su- 
pra ; 3 Rep. 26 b. 

(A) 4 Rent Com., 7th ed., 499 ; 
Co. Litt. 36. a. 

Per PoUoeh, C. B., Christie y. 
Winnington, 8 Exoh. 290 ; Per /ervts, 
C. J., Dems y. Jones, 17 C. B. 634 ; 
Per Crompton, J., PymyJ Campbell, 6 
R. & B. 374 ; Qndgen y. Besset, Id. 
986 ; Mwrray y. Eovrl of Stair, 2 B. 
ft C. 81 ; 2 Bla. Com., 2l8t ed.; 807| 
n. (20). 
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as on escrow, upon certun conditions, to the party to whom 
it is made, the delivery is nevertheless absolute, for m 
traditumibus chartarum non quod dictum sed quod factum est 
impidfur (k). 

The legal consequences which flow from the exertion (1) of 
a written contract by sealing and delivery are most important. 
Directly that an instrument containing a contract is sealed by 
the parties thereto, it becomes a deed (m), and as such is 
clothed with the folio wing properties, which do not attach to a 
simple contract in writing. It works a merger ; it operates by 
way of estoppel ; it requires no consideration to support it ; it 
will in some oases bind the heir of the covenantor or obligor ; 
it can only be discharged by an instrument under se'al, by the 
judgment of a Court of competent authority, or by Act of 
Parliament. 

The limits necessarily prescribed for this treatise will not of 
course allow of any attempt on my part to consider the forms 

deeds, or the various modes which have been devised fur 
effecting, through their intervention, objects which are in kind 
almost infinitely diversified. The reader will bear in mind, 
however, that in every valid deed there must be pities able 
to contract, and also a thing or subject matter to be contracted 
for, all which must be specified and set forth with some suffi* 
cient degree of certainty and precision ; for instance, in every 
grant there must be a grantor, a grantee, and a thing granted; 
in every lease, a lessor, a lessee, and a thing demised (n). 

The agreements of parties under seal usually contain, how- 
ever, in addition to the above simple elements, stipulations 


{h) Shepp. TouGh. 59 ; Thorough^ 
goo^9 9 £ep. 136 a. ; Per Cress- 
%seU^ J., Ovtmherlege v. Lawson^ 1 
C. B., N, S., 718. 

«>Tlie maxim of law, as well as of 
reason and good sense, is non quod 
die^nm, sed quod fiictum est inspi- 
oitor:” per Mariin, 6 H. L. Ca. 722. 


(Z) There cannot be a partial execu- 
tion of a deed : see WUhinsan t. An- 
glo-Califamian Chid Mining 18 
Q. B* 728. 

(ra) Per Coleridge^ J., Hall ▼. Bam- 
hridge^ 12 Q. B. 707. See Davidson 
T. Cooper, 18 M. k W. 843, 858. 

(n) 2 Bla. Com. 296. 
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and - conventions, called covenants (o), more or less elaborately 
worded, whereby either party vouches for the truth of certedn 
facts, or binds himself to do or to refrain from doing certain 
things. Tims, the gi'antor of an estate may covenant that he 
hath a riglft to convey, or that the grantee shall quietly enjoy 
tho land; a lessee may covenant to pay his rent or to keep the 
premises in repair {p). 

No particular form- of words is nccesseiry to create a cove- 
nant ; any words are sufficient for that purpose “ which show 
an intention to be bound by the deed to do or omit that which 
is the subject of the covenant ; any such words are sufficient, 
and some such words are necessary to make a covenant” (j). 
It will readily be supposed that, where a deed has-been 
informally prepared, much difficulty may be felt in determin- 
ing the intention of tho parties to it, and in interpreting their 
covenants. Upon this subject it may suffice to say that, 
although where the Avords of a covohaut are clear and free 
from doubt, effect must bo given to them ; yet, if “ a covehtnt 
may have two meanings, each of which is equally probable, in 
each of which the words are capable of expressing the same 
thing, and^ the question is,, in which of the two senses it is to 
be understood, that meaning which it is most probable tbe 
parties contemplated is the one that is to be adopted” (r). 

“Generally speaking,” remarks tho learned judge, whoso 


(o) A covenant may be defined to be 
‘‘an agreement between two or more 
persons by an instrument in writing 
sealed and delivered, wbereby some of 
tbe parties engage, or one of them en- 
gages, with the other or othig|B of them, 
that some act hath or hath not already 
been done ; or for the performance or 
nonperformance of some 8i>ecided duty:'’ 
Platt on Cov. p. 3. 

(p) 2 Bla. Com. 804. A man may 
covenant that a thing is already done, 
or that it shall be done. In the one 
case the covenant is executed ; in the 


other, executory ; Shepp. Touch. 162. 

(q) Judgm. 11q,%KUvjK v. South- 

Eastern E, C.y 10 C. B. 682 ; Wood 
V. Copper Miner^ Co.^ 7 0. B. 906 ; 
per Pwt'Jce, B. , Jiiyhy v. Great Wentern 
R. a, 14 M. & W. 815. See Smith 
V. Mayor^ of Harwich^ 2 C. B., 
N. S., 6f»l ; Farratl v. ttUditch^ 23 
L. J., P., 221 ; Platt on Oov. pp. 

27 cl seq. 

(r) Per Maule, jf!, West London R. 

, C. V. London and R, Cl, 11 

C. B. 324 ; Bland v. Crowley y 6 Exch. 
522, .‘129. 
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Yrords are above cited, “ tbe construction of a written contract 
is fot the Court ; but when it is shown by extrinsic evidence 
that the terms of the contract are ambiguous, evidence is 
admissible to explain the ambiguity, and to show what the 
parties really meant. That is one of Lord Bacon’s maxims («). 
'Where there is on election between two meanings it is pro- 
perly a question for the jury. So, if a man devise land to his 
* cousin John,’ and it appears that he has two cousins named 
John, extrinsic evidence is admissible to show to . which of 
them he meant the land to go ” {t). 

Covenants, when viewed in relation to each other, will be 
found to be divisible into three classes. 1. Mutual or indepen- 
dent covenants, — ^that . is to say, where either party may 
recover damages from the other for the injury he may have 
sustained by a breach of the covenants in his favour, and 
where it is no excuse for the defendant to allege a breach of 
the covenants on the part of the plaintiff. 2. Covenants 
wMch are conditions and dependent^ — that is, in which the 
performance of one covenant depends on the prior performance 
of another '; so that till- the prior condition be performed, the 
other party is not liable to an action on his covenant. 3. 
Covenants, sometimes called concurrent, which are mutual 
conditions to he performed at the same time ; and in these if one 
parly is ready and offers to perform his part, and the other 
neglects or refuses to peiform his, he who is ready and offers 
thus legally frilfils his engagement, and may therefore main- 
^tain an action against the other pariy for his default, oven 
though neither be obliged to do the first act {u)> 

* («) Bae. Max. reg. 23. Q. B. 39l|^ad 5 Exch. 584 ; Ellen, y. - 

{«) T. Thompaon, 8 C. B. 69. 6 Exch. 424 ; Siiihvrp v. 

^ 1 *) Fer Lord Kingstwi y. 3 Exch. 826. 

jprcttfofii cited Jon€9 v. JBarklagf ^ 'f Pordage y, Cole,^ supT% it was 
Boii^a 689. Bei|||^ting the above agreed^* between A. (the plaintiff) 
olaBBes of covenants, the reader is re- { and B. (the defendant) by instminent 
Isrred to Pardagt v. Co2^ 1 Sannds. i under seal, that B. should pay to A., 
8:19^ ; X . WiDB. SaundB. 320 a, (4); | before a day named, a sum of money 
Platt w Got. p. 70 ; Ftwt t. Orey,15 \ for his landi^ (whereof 6s. was 
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Covenants, besides admitting of the dassifioation above ‘ 

• ^ Teal, par- 

given, are also designated, regard being had to their nature 
and to the subject matter which they may concern, as realy 
personal, or collateral. A covenant real being such as is 
annexed to an estate and to bo performed on it ; a covenant 
personal being one whereof some person in particular shall 
have the benefit, or whereby he shall be charged, or one which 
is to bo performed personally by the covenantor alone. The 
term collateral, when apjjlicd to a covenant, is commonly used 
in contradistinction to the term real, as above defined. A 
covenant is said to be collateral when the thing to be done in 
pursuance of it is ** merely collateral to the land, and doth not 
touch or concern the thing demised in any sort” {»), or not 
so immediately as to pass with it to an assignee. Such a cove* 
nant is also said to be in gros<i. 

lit for instance, a lessee covenant to pay rent or to repair, 
or if a lessor grant to his lessee the Ubprty of taking wood 
from off the demised premises to burn within his house or to 
repair his fences during the teim, the covenant is * real ; ’ it 
passes with the land to its assignee, so that ho who takes the 
one becomes immediately subject to the other (y). On the 
other hand, a covenant to jjay a sum of money, or a covenant 
by a lessee not to hire certain persons to woik in a mill about 
to be erected on the land demised (a), would be ‘ personal ’ to 
the covenantor, and would not bind his assignee. In this 
latter case the covenant might be said to be altogether ' colla- 
teral ’ to the land. 

« 

actually paid as earnest). It was, in j 600 ; Ilemans v, PicewttOy 1 G. B., 

the first place, held, tha^ by this ' N. S , 646 ; Eastern CountieB JR. C. y. 

agreement^ a coyenant on the part of PhUipson^ 6 G. B. 2 ; Phillips y. 

A. was ndsed to eonr^ the land ,* and, Oli/t, 4 11. & N. 168 ; Bayhs y. Le 

secondly, that the covenants to pay the QroSy*4 G* B , N» S , 637 

money and to convey were independent {x) Spencer^ s caee^ 6 Bep 16, 2nd 

of each other, so that A. might sue for \ Besol. 

the residue of his purchase money be- f (y) Id. ibid. 

fate any conveyance l>y hiiod of the laud. | <s) Mayor of Coaglelon v. Pattismf 

See also Marsdtn y. ifeorc, 4 H. A N. I 10 ^t, 130^ 

• T 2 
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To Spencer's case {a), wMcli is the loading authority to show 
what covenants do or do not ‘ run with land,’ i. e. pass with it 
from assignee to assignee, reference must be made for informa- 
tion upon that subject. It may, however, be well to present 
shortly the principal rules there laid down, as stated by Wilnioi, 
0. J., in Bally v. Wells (A). “ Covenants in leases,” says that 

learned judge, “ extending to a thing ‘ in esse' pai'cel of the 
demise, run with the land and bind the assignee, though he bo 
not named — as to rej)air, &c. And if tlio}' relate to a thing 
not ' in esse,' but yet the thing to be done is upon the laud 
demised, as to build a u<*w house or wall, the assignees, if 
named, are bound by the covenants ; but if they in no manner 
touch or concern the thing demised, as to build a house on 
other land, or to pay a collateral sum to the lessor, the assig- 
nee, though named, is not bound by such covenants ; or if the 
lease is of sheep or other personal goods, the assignee, though 
named, is not bound by any covenant concerning them. The 
reasons why the assignees, though named, are not bound in the 
^o last cases are not the same. In the first case it is because 
the thing covenanted to be done has not the least refeicnce to 
the thing demised ; it is a substantive, independent agreement, 
not qnodatn tnodo, but nuUo niodo, annexed or appurtenant to 
the thing leased. In the case of the mere personalty, tho 
covenant doth concern and touch the thing demised, for it is to 
restore it or the value at the end of the term ; but it doth not 
bind the assignee, because there is no privity, as there is in 
the case of a realty between the lessor and lessee and his 
assigi^ in respect of the reversion.” 

Again, a covenant may bo erpress or implied. “ There are,” 
says Sir B. Coke ( c ), “ two kinds of covenants, vh. a covenant 
in deed, and a covenant in law.” A ‘ covenant in law,’ pro- 


(«) 6 Eep. 16 ; 1 Smith L. 0., 1th Ilolroyd, J., Vernon v. Smith, B B. & 
ed., 86, tnth the Note appended Aid. 7, and in 2 Wins. Sannd. 804, 
thereto n, (12). * 

(8) Wilmo^e Notee^ 844, cited per \e) Co. litt. 139. h. 
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porly speaking, being “ an agreement wliicb the law infers ori 
implies from the use of certain words having a known legal! 
operation;” for instance, if a man by deed d emise land for 
years, an action of covenant will lie at suit of the tenant after 
ouster upon the word “ demise,” which imports or makes a 
covenant in law for quiet enjoyment. Here the word in ques- 
tion, after having had its primary operation in creating the es- 
tate, derives from the law a secondary force, by being held to 
imply an agreement on the part of the grantor to protect and 
preserve the estate so by. that word already created (d), A 
general rule applicable in interpreting deeds is this — expresiam 
facit cessare tadtum — an express covenant excludes or controls 
an implied covenant having reference to the same subject 
matter (e). 

Having now explained sufficiently for my present purpose 
the office of a covenant, having also pointed out the leading 
classes into which covenants are divisible, and shown how 
these classes are distinguishable from each other, I prepcse to 
exhibit very briefly the nature and structure of a bond, and 
then to notice the* peculiar properties inherent in instruments 
under seal. 

A bond is “ an instrument under seal, whereby one person Bond— 
becomes bound to another for the payment of a sum of money, 
or for the performance of any other act or thing. The person 
thus bound is called the obligor, and he to whom the bond is 
given the obligee. And this obligation may be either by or 
to one or several persons ” (/). 

If a bond bo merely for the payment of money, or for the 
performance of some particular act, without any condition in or 
annexed to it, the bond is said to be single ; but there is in 
general a condition added to the bond in the nature of a defea- 

(d) Judgm. Williama v. BurreU^ 1 
C. B. 429, 480 ; Platt on Oov., Pt. 1, 

Ch. 2, B. 3. 

Leg. Max., 3rd ed., 581 


PoUoek^ C. B., Mathew v. Blaohmorfy 
1 H. & N.; 768, 772. 

(/) Hurlstono on Bonds, p. 
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sanoe, stipulating that if the obligQr duly performs the act 
specified, the obligation shall be void, otherwise that it shall 
remain in full force. In case this condition is not performed 
the bond becomes forfeited (j)), so that the entire penalty named 
therein was formerly recoverable, at law. Now, however, by 
"virtue of the stat. 4 & 5 Ann. c. IG, ss, 12 and 13, in the case 
of a bond conditioned for the payment of money, the payment 
of the principal sum due, with interest and costs, even though 
the bond be forfeited, and a suit has been commenced tlioreon, 
will be a full satisfaction and discharge (A). Also, by the 
stat. 8 & 9 Will. 3, c. 11, s. 8, damages and costs of suit 
only are recoverable in an action upon a bond executed by I 
way of security for the performance of covenants contained in( 
any deed or indenture (/). 


Of specific properties inherent in a deed, the first to bo 
noticed is that of merger. A deed being of a higher nature 
than a simple contract, will, if given or entered into in rela- 
tion to the same subject matter, altogether merge or swallow 
up the latter, and extinguish any right of action which might 
have been founded upon it (7f). For instance, by the accept- 
ance of a bond for a simple contract debt, the debt (according 
to the accustomed phraseology) will merge in the higher sccu- 
rity (7) ; and if a covenant be entered into to pay a sum 
of money actually due, the remedy thenceforth must bo 


{g) 2 Bla. Com. 340. The condi- 
tioQ of a bond being for the benefit of 
the obligor must, in general, bo strictly 
performed : Hurlstone on Bonds, Ch. 
2, B. 8. 

(h) 2 Bla. Com. 341. 

(t) As to the effect and operation of 
thisenactmenti see Hurlstone on Bonds, 
ipp. 129, 131. 

(h) A debt due for rent is not, how- 
erer, merged by giving a bond; because 
rent ia a specialty debt : per Cresmell^ 
J , 30 C. B. 574 ; Bull. N. P., 7th ed., 


182 a. Nor can one bond merge an- 
other bond : 6 Rep. 45 b. 

(JL) Bac. Abr. Oblig. (D) ; Higginses 
caeCy 6 Rep. 44 b ; per Lord Ellen* 
borough, C. J., DraEe v. Mitchell, 3 
East, 251 ; see Movjott v. Lord 
Londesborottgh, 4 £. & B. 1. A 
specialty does not, strictly speaking, 
<< merge or extinguish the debt; but it 
merges the remedy by way of proceed- 
ing upon the simple contract : ” per 
MauU, J., 10 0. B 573. 
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upon the covenant, and not upon the original cause of 
action (m). 

In Middleditch v. Ellis (»), it is observed, — “ The general 
principle is clear, that, whore a debt is secured by a bond, 
covenant, or other specialty, there tho obligation by simple 
contract is gone : the lesser security is merged in the greater 
and the principle thus stated was forcibly applied by tho Court 
to Hie facts before them in the case just mentioned. There the 
plaintiff was mortgagee under a mortgage from ihe defendant, 
with a power of sale ; the mortgage deed containing the ordi- 
nary covenant by the defendant to pay the principal sum 
secured, with interest. Tho mortgaged propei-ty was sold by 
the plaintiff under tho power thus given, but did not produce 
sufficient to discharge the debt due to him ; and a meeting 
afterwards took place between tho jilaintiff and defendant, at 
which an account was stated between them charging the defen- 
dant with the full amount of principal and interest, and giving 
him credit for the net proceeds of the sale. It was held, upon 
these facts, that an action of debt upon the account stated 
would not lie, tho balance found to be due thereby from the 
defendant to the plaintiff having in truth arisen upon tho deed, 
and not upon tho subsequent settlemont (o). 

In order to trace out tho full operation of the doctrine of 
merger, let us suppose that A., being indebted to B. in the 
sum of 100^. for goods sold and delivered, accepts a bill of ex- 
change drawn upon him by B. at a date certain for that 
amount, and that the bill is taken by B. in lieu of immediate 
payment, the effect of this transaction will be to suspend or 
postpone, until tho bill falls due, B.’s right of action against 
A. in respect of the goods sold (p). Let us next suppose, that 
tho bill thus given is dishonoured at maturity, and that B., in 
lieu of then proceeding against A., as he would he entitled to 

(o) See PeteA v. Lyon, 9 Q. B. 147. 
( 2 ») Ante, p. 278. 


(ni^Post, p. 281. 
(m) 2 Kxch. 623. 
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do, in respect either of his original demand or upon tho bill, 
agrees to take A.’s bond in the penal sum of 200/., conditioned 
for the payment to 11. of the 100/. above mentioned, and inter- 
est thereupon, at some futmu day. Now, if default be made in 
pajrment of the amount thus secured, the only remedy at law 
available to B. agaiii'-t A. will bo by action upon the bond, his 
right of suit, whether in respect of his original claim or of the 
bill, having become merged in and extinguished by tho instru- 
ment under seal. To pursue this inquiry a step further, let us 
suppose that B. recovers judgment in an action of debt upon 
the bond against A., the sole mode of obtaining satisfaction 
from his debtor theuceforih available to B. will be upon the 
judgment in which the bond debt will itself have become 
merged, in accordance with a principle already explained, 
and which is expressed by the legal phrase tramit in rem 
jndicatam ( q). 

But although tho doctiino of merger in connection with 
specialties is in theory thus simple, difficulty occurs not un- 
frequontly in applying it, for the mlo in question is subject to 
some qualifications, which must now accordingly be noticed. 

“ In general,” says Bayky, J., in Ticojienny v. Young (y), 
“ where a simple contract security for a debt is given, it is extin- 
guished by a specialty security, if the remedy given by the latter 
in co-ejrfenhire with that which the creditor had upon the farmer." 
Observing tho qualification thus infroduced into the rule, we 
may conclude that a bond given for a limited sum would not 
operate to merge a debt of indefinite amount (s), and that the 
contract under seal of a surety will not by operation of law 
extinguish the simple contract debt of the principal (/). So, 
if one of two makers of a joint and several promissory note 
executes to the holder a mortgage to secure the amount, and 

(g) Ante, p. 263. See Florence v. Exch. 628, 631. 

Jeninge, 2 0. B., N. 8 , 451. (<) WhUe v. Ouyler, 6 T. B. 176 ; 

<r) 8 B. & C. 208. Holmee v. BeU, 3 M. & Or. 213. 

{») Norfolk B. C. M'Numam, 3 
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covenants therein to pay it, the other maker is not thus dis- 
chai’god ; the remedy given by the specialty being confined to 
one of the debtors only, and therefore not co-extensive with 
that which the creditor had upon the note (m). 

Again, where it clearly appears on the face of an instru- 
ment under seal that the intention of the parties to it was, 
that the original debt secured thereby should continue to 
exist, or that th^ security (if any) previously given should 
remain in force, soinc doubt may upon decided cases reason- 
ably be felt, whether the deed will or will not necessarily have 
the effect of extinguishing the prior security or debt. If, 
indeed, a bond or covenant be entered into simplicitcr for an 
existing debt, a plea stating this fact wiU be good to an action 
founded on the simple contract, although it do not allege that 
the instrument was given “ in satisfiiction of ” the debt(ir) — 
the reasou being, that by force of law the simple contract 
merges in the higher security. “ PrimA fiKie*' says Jervia, 
C. J., in Price v. Moulton (y), “the general rule is, that, where 
a security of a higher nature is taken for the same debt, it 
operates a merger of the lower security ; a party cannot sue 
for money had and received where he has got a security 
for the same debt, which gives him a remedy of a higher 
degree.” 

The remarks just made seem also applicable where the 
obligation under seal is expressly stated to bo given as a 
“ security for payment of a debt.” In either of the foregoing 
cases the policy of our law is, that there shall not be two 
subsisting remedies, one upon the deed, and another upon the 
simple contract by the same person against the same person 
for the same demand (s). 

(u) AnteU r. 15 Q. B. *20 ; .. (y) 10 C. B. ^61, 572. 

Solly Y. Forh^a, 2 Brod. & B. 38 ; * (z) For Maule, J., 10 C. B. 574. 
Twopenny r, Yotmg^ 3 B. C. 208. See Mathew v. Blackmore^ 1 H. & N. 

• (ic) Per ParkCy B., Norfolk R, C. 762 ; Marker y. Kennck^ 13 0. B. 
V. M^Namara^ 3 Exch. 631-2. 188, 199. 
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It seems, then, quite established that the intention of parties 
Wit etrpr^aed upon face of a deed can in no degree affect 
its legal operation in regard to merger. And it may perhaps 
be doubted, regard being had to the remarks of the Court of 
Common Pleas in Price v. whether an expi-ession . 

oven of the intention of the parties to exclude the operation of 
the doctrine of merger appearmg in the deed woidd, jjcrse, alter 
or qualify its strict legal operation, foriior et potentior cat dispo- 
aitio legia qmlm •hominia (b). 

Inasmuch as a deed is a “ solemn and authentic act,” “ a 
man,” says Sir William Blackstone (c), “ shall always be 
estopped by his own deed, or not permitted to aver or prove 
anything in contradiction to what he has once so solemnly and 
deliberately avowed.” The principle, ”says Tauntmt, J, {d), 

“ is that, where a man has entered into a solemn engagement 
by deed under his hand and seal as, to certain facts, he shall 
not bo permitted to deny any matter which he has so 
assorted.” 

As illustrating the operation of the rule just stated, Horton 
V. The Weatmitiater Improvement Commiaaionera (e) may be 
consulted. There the plaintiff sued upon a bond, the con- 
dition of which recited that, by virtue of certain Acts of 
Parliament, the defendants wore authorised to borrow money 
for the purposes thereof, &o. ; and that they in pursu- 
ance of the Acts, had borrowed of one P. a certain sum of 
money “ for enabling them to carry the purposes of the said 


(a) 10 0. B. 661, with which, how- 
ever, compare the observations of 
ley, J., and Ifolroyd, J., in Twopenny 
V. Young^ 3 B. & 0. 208. 

Oo. liitt. 338 a. 

(c) 2 Com. 295. 

(jd) Bowman v. Taylor^ 2 Ad. & E. 
291. '^The principle of estoppel is 
that, whether there be a cause of action 
or not, the party cwinot allege it:” 
per Coleridge^ J., Parhes v. Smithy 15 


Q. B. 312. 

(e) 7 Exch. 780, and cases there 
cited ; London and Continental Ass, 
Soc, V. Redgrave^ 4 C. B., N. S., 624 ; 
Jiovmian v. Taylor^ supra ; Hills v. 
Laming^ 9 Exch. 256. The subject of 
estoppel by deed is fully discussed in 
the note to the Duchess of KmggtwCs 
case, 2 Smith L. G., 4th ed., pp. 648 
et seq. 
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Acts into execution.” To the declaration, which sot out the 
above condition, the defendants pleaded, inUr alia, that * they 
did not, in pursuance of the said Acts of £arliament, borrow 
* of P. the said sum, or any part thereof, for enabling them to 
carry the purposes of the Acts or any or either of them into 
execution, nor was the same lent or advanced by P. or any 
other person for those purposes/ This plea was on demurrer 
held bad, on the ground that the defendants were estopped by 
their deed from setting up the defence disclosed in it. 

Precisely to a similar eflfcct it was decided in Hill v. The 
Proprietors of the Manchester Water- tcorks {f) that the obligor 
of a bond reciting a certain consideration is estopped from 
pleading that the consideration was in fact different from that 
recited. 

Both the foregoing cases, besides exemplifying the doctrine 
of estoppel by deed, may usefully be consulted with reference 
to this important qualification of it — ^that a deed is not in all : 
cases conclusive by way of estoppel, but is impeachable for 
fraud or illegality. 

The loading authority, however, in support of the quali- 
fication just specified of the doctrine of estoppel by deed is 
CoUim V. Blantern (</), which established that illegality may 
be pleaded as a defence to an action on a contract under seal. 
There, to a declaration in debt on a joint and several bond for 
700/. the defendant pleaded the following facts : — ^That, before 
and at the time of making the bond in question, and the pro- 
missory note presently mentioned, his (the defendant’s) co- 
obUgors, together with three other parties, stood indicted at 
the suit of one John Pudge for wilful and corrupt peijury, 
and had severally pleaded not guilty to the charge; that, 
when the trial was about to come on, it *was agreed between 
John Budge (the prosecutor), the plaintiff, and the parties 
indic^, that the plaintiff should give to the prosecutor his . 
note for 350/. as a consideration for his not appearing to give 

(/) 2 B. & Ad. 644. ' (y) 2 Wils. 341 ; 1 Smith L. 0., 4th ed., 263. 
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evidence at the trial ; it being further {^;reed that the bond 
sued upon should be exccutc'd by the defendant Blantem and 
his oo-obligois to tlie plaintiff, to indemnify him in respect of 
the note on whicji ho had, as just mentioned, become liable to * 
the prosecutor. 

Upon general demurrer to the above plea, it seems to have 
been mainly contended on behalf of the plaintiff, that, the 
bond appearing on the face of it to be good and lawful, no 
averment could bo admitted to show that it had, in fact, been 
given upon an illegal consideration. 

•In the judgment delivered by Wilmot, G. J., in the above 
celebrated case, three points solemnly discussed demand our 
attention : — 1. Whether, on the facts alleged, the considera- 
tion for giving the bond was illegal. 2. Whether a bond 
given for an illegal consideration is void at common law ah • 
tf/Uw. 3. Whether, supposing the bond to be void, the facts 
disclosed in the plea to show that it was s^ could by law be 
averred and specially pleaded. * 

With regard to the 1st point above specified, the Court 
remarked, “ This is an agreement to stifle a prosecution for 
wilful and corrupt perjury, a crime most detrimental to the 
commonwealth ; for it is the duty of every man to prosecute, 
appear against, and bring offenders of this soi't to justice ” (A), 

. “ The promissory note was certainly void : what right, 

then, hath the plaintiff to recover upon this bond, which was 
given to indemnify him from a note that was void ? They ai’e 
both bad, the consideration for giving them being wicked and 
unlawful.” 

As to the 2nd point, the Court held the bond to be void 
alt initio, according to the principle laid dowii in the Insti- 
tutes of Justinian (»'), Quod turjn ex cam& promiasum eat, v^hiU 

(k) See Keir v, Leeman, 6 Q. B. Ibbertt^ 8 0. B. 100; Alleyne r. 
308 ; S. V. (in error), .9 Q. B. 871 ; Met;., S E. k B. 899. 

Jt^. V. Ifardey, 14 Q. B. Bid ; Meg. (t) I. 3. 20. 24. 

7. filakemwe. Id. 644 ; Masters v. 
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si quia homiddium vel sacrilegium sc fucturmn promUtaU non 

mkf. 

“ This,” the Court proceeded to observe, mth reference to 
the ease before them, “ is a contract to tempt a man to trans- 
gress the law, to do that which is injurious to the community ; 
it is void by the common law, and the reason why the common 
law says such contracts are void is for the public good. You 
shall not stipulate for iniquity. All Writers upon our law 
agree in this, - - no polluted hand shall touch the pure foun- 
tains of Justice. Whoever is a party to an unlawful contract, 
if he hath once paid the money stipulated to be paid in piu’- 
suanco thereof, he shall not have the help of a Com’t to fetch 
it back again.” 

, As to the 3rd i)oiut, viz., whether the matter relied upon 
as a defence could bo pleaded P the Court remarked — “ It is 
now objected as a maxim, that the law will not endure a fact 
in pais dehors a specialty to be averred against it, and that a 
deed cannot bo defeated by anything less than a deed, and a 
record by a record (k ) ; and that, if there be no consideration 
for a bond, it is a gift. I answer that the present condition is 
for the payment of a sura of money, but that payment to be 
made was grounded upon a vicious consideration, which is not 
inconsistent with the condition of the bond, but strikes at the 
contract itself in such a manner as shows that in truth tjie 
bond never had any legal entity ; and if it never had any being 
at all, then the rule or maxim, that a deed must be defeated 
by a deed of equal strength, does not apply to this case. The 
law wiU legitimate the showing it void ab initio, and this can 
only be done by pleading” (/).' 

It would be wholly unnecessary to cite many oases at 

(k) An obligation by record may, (/) As-to the mode of raiaing the de- 
bo woyer, be released by deed ; per fence of fraud or illegality in answer to 
Parhe^ B., Barker v. St, Qinniin^ 12 an action on a deed, see further post, 
. M. & W. 453. See the authorities p. 290. 
cited Leg. Max., 8rd ed., p. 7S6. 
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length (m), with a view to fortifying the conclusions arrived at 
on arguments so convincing as those above abstracted ; but I 
cannot refrain from directing attention to some few additional 
authorities in regard to the particular qualification of the rule 
as to estoppel by deed now under consideration. 

In TJkc Gm Light and Coke Company v. Turner (n), a plea 
to an action of covenant for rent duo under a lease, alleging 
that the promises in question wore demised to the defendant 
for an unlawful purpose, was held to bo good. “ The objection 
that has been urged on the part of the defendant,” said Tindal, 
C. J., delivering the judgment of the Court in that case, “ is, 
that thi.s is au action founded upon a contract, and that a 
Court of law will not lend its aid to enforce the performance of 
a contract between parties which appears upon the face of the 
record to have been entered into by both the contracting parties 
for the express purpose of carrying into effect that which is 
prohibited by the law of the land. And we think, both from 
authoiity and reason, this objection must be allowed to prevail. 
That no legal distinction can be supported between the applica- 
tion of this objection to parol contracts and to contracts under 
seal appears the necessary inference from the cases of Collins v. 
Blanfcrn (o) and Paxton v. Pojiham (p), in both which cases the 
principle above laid down was acted upon by the Court, and in 
each of which the action was upon a bond ; and it would, 
indeed, be inconsistent with reason and principle to hold, 


(m) See Duvergifr v. Fellowen, 1 Cl. 
& F. 89 ; Simpson v. Lord Hoitsden^ 
9 Cl. & F. 61 ; Jones v. WaUc^ Id. 
101 ; Evans v. Edmonds, 13 C. B. 
777 ; Canham v. Barry, 16 C. B. 
697. 

(») 6 Bing ir. C. 666 ; S, C., 6 Id. 
824} vith which compare Ferct v. IJiU, 
16 C. B. 207 : there plaintiff had been 
forcibly expelled by defendant from 
premises held under a written agiec- 
ment into wirdi defendant had been 


induced by plaintiff’s misrcpresentsi- 
tions to enter. Ejectment was held 
maiutaiiuible, inasmuch as an interest 
ill the demised premises had actually 
passed by the agreement. The ground 
of the decision in Feret v. I/Ul is 
stated per MavJcy J., 16 C. B. 611. 
Sec also Lord Ward v. Lnmley, 6 H. 
& N. 87. 

(o) Ante, p. 283. 

^p) 9 East, 408. 
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that, by the mere ceremony of putting a seal to tm instru- 
ment, that is, by the voluntary act of the parties themselves, 
a contract which was void in itself on the gr 9 und of its 
being in violation of the law of the land, should bo deemed 
valid, and an action bo maintainable thereon in a Court of 
justice.” 

In Higgins v. Pitt (q), the plaintiff sued for the breach of a 
covenant contained in a composition deed, whereby the defend- 
ant and others had covenanted to indemnify the plaintiff from 
all loss, &c., in respect of certain acceptances of his outstanding 
at the execution of the said deed. To this declaration the 
defendant pleaded that before executing the said indenture an 
agreement was entered into between the defendant, J. II. (his 
partner) and the plaintiff, under which the defendant and J. 11. 
were to receive from the plaintiff more tliaii his other creditors. 
The Court hold this plea to bo -good, on the gi’oimd that every 
such secret bargain is a fraud on the creditors and void when it 
is made ; so that it cannot bo enforced even against a paHiceps 
criminis. 

In Mallalieu v. Hodgson (r) the effect of fraud in invalidating 
a deed was also much considered. There, to a count for goods 
sold and delivered, money lent, &c. , a release was pleaded. To 
this plea the plaintiff replied, that the rolesuse was had and 
obtained from him by the fraud, covin, and misrepresentation 
of the defendants and others in collusion with them ; to which 
the defendants rejoined a denial that the release was obtained 
by fraud, &c., as alleged. It appeared by the evidence in this 
case that the defendants, being indebted to several persons, 
and, amongst others, to the plaintiff, proposed a composition, 
which was agreed to by the majority of tlie creditors, but was 
refused by the plaintiff, unless upon the conditipn. that ho was 
paid more than the other Creditors upon one part of his debt, 
and, as regarded the other part, was paid in full. Upon rc- 

{ 5 ) 4 Exch. 81 706, 707. Se^ per Parlce^ B., Smith 

(r) 16 Q. B. 689, and cases cited Id. Vr Salzmann, 9 Exch. 543. 
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oeiving notes for the amount » agreed upon, and being assured 
by tho defendants that no other creditor than himself was pre» 
forrod, ho signed a release for his entire debt. The assurance 
of tho defendants, however, that no other creditor was preferred 
was untrue. Under the circumstances here detailed accord- 
ingly a twofold fraud was made manifest : — 1st, tho fraud upon 
the creditor -i, wh(‘rein both the plaintiff and the defendants 
participated; 2udly, the misrepresentation put forth by the 
defendiints to tho plaintiff prior to his execution of tho release. 
The question to be decided consequently was whether, on tho 
above facts and pleadings, tlie plaintiff could successfully insist 
on tho fraud practised towards him by the defendants, or 
whether his coimcction with the original fraud upon the cre- 
ditors, whence it sprung and with w liicli it was connected, did 
not effectually pi-colude him from so doing. This latter view 
of tlio question was taken by the majority of the Court. “ Tho 
whole consideration for his (plaintiff’s) release,” observed 
Coleridge, J., “ is tho fraudulent preference promised to him- 
self, and the withholding any such preference from other 
creditors : he (the plsuntiff ) cannot allege the foimor as a fraud 
on himself to vitiate tho release, for ho is parficeptt frandi8 ; and 
the latter is so entirely mixed up with it, deriving all its ma- 
teriality from it, that the same disability seems to me to exist 
08 to it.” 

'The decision of the Court of Error in Fisher v. Bridges (s) is 
important with i-efertnce to the subject above adverted to. 
There, to a declaration in covenant for the payment of a certain 
sum of money, \he defendant pleaded that, before the mnlflng 
of the deed declared upon, it was unlawfully agreed between 
the plaintiff and defendant that the former should sell and tho 
latter purchase of him a conveyance of land for a term of 
years, in consideration of a sum of money to be paid by the 

(•) 8 R. A B. 643 (i^Tersing judg- 859. See A.-G. t. HtUhtgvMrik, S H. 
t&Mit la & G., 2 R. A B. 118), with A N. 416 ; Connor t. iBradthttw, S 
e^tdi eompaie Sill v. Fox, 4 H. A N. Rxoh. 882. 
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defendant to the plaintiff, ** to> the intent and in order and for 
the purpose, as the plaintiff at the time of the making the said 
agreement well knew,” that the land dionld he sold by lottery, 
contrary to the form of the statutes in such case made and pro- 
Tided ; that> afterwards, “ in pursuance of the said illegal agree* 
ment,” the land was assigned for tiie term, and, a part of the 
purchase*money remaining unpaid, the defendant, to secure the 
payment thereof, made the deed and covenant in the declaration 
mentioned. Upon these pleadings, the Court of Queen’s 
Bench held, that the contract in question appeared to have 
been piade after the illegal transaction between the plaintiff 
and defendant had terminated ; that it formed no part of such 
transaction, and was consequently unaffected by it. The 
judgment thus given was, however, reversed in error upon 
reasoning of the following kind, which seems conclusive ; — the 
original agreement was clearly tainted with illegality, inasmuch 
as all lotteries are prohibited by the stat. 10 & 11 Will. 3, 
c. 17, s. 1 ; and by the 12 Geo. 2, c. 28, s. 4, all sales of houses, « 
lands, &c., by lottery are declared to be void to all intents and 
purposes. The agreement being illegal, then, no action could 
have been brought to recover the purchase-money of the land 
which was the subject matter thereof; and the covenant 
a^rdingly, being connected with an illegal agreement, could 
not be enforced (^). And, further, even if the plea above ab- 
stracted were not to bo understood as alleging that the covenant 
declared upon was given in pursuance of an illegal agreement, 
it'Woidd, remarked the Court of Exchequer, Chamber, still 
show a good defence to the action, for “ the covenant was given 
for the .payment of the purchase-money. It springs from and 
is the creature of that illegal agreement ; and if the law would 
not enforce the illegal contract, so neither will it allow parties 
to enforce a security for purchase-money which, by the original 
bargain, was tainted with illegality.” 

(() Paxton T. Pophata, 9 BmA, 408 ; Gat JUgU Co. r. Turner, 6 Bing, 
ir. 0. 894 ; a C. 6, Id. 66S. 
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i$bu>e the oaae of CoUins t. Bkmtem it lias boon bold as 
ietliod law, tiiat a deed is impeadiable on the ground of ille- 
gi^itgr or of fraud, which, as already stated (a), vitiates eveny- 
'thing,” andto which the reasoning of Lord Chief Justice 
all^y^Mted, applies quite as forcibly as to illegality ; either 
of these defences being 'properly raised by a special plea, as. 
Indeed, is now ezpi^sitiy* required by the Pleading Rujes, HU. 
T. 1863 {reg. 8). 

But although the general rule is free from doubt, that fraud 
or illegality may, if aptly pleaded, afford a good defence to an 
aoti<m upon a contract under seal, it would be -erroneous to 
affirm that a deed tainted with illegality or fraud in its incep- 
tion is necessarily void, and without “ any legal entity ” (sr), 
as between aU parties and for all purposes. 

It could not, indeed, be contended, after perusing the cases 
below cited (y), that a party to a contract imder seal is in 
general estopped from alleging his own frnud, or his own par- 
tunpation in an illegal transaction by way of answer to an 
action upon the deed. But nevertheless a conveyance mado 
in contravention of some particular statute may be invalidated 
thereby gvmd the object contemplated by the parties, and yet 
may remain good and effectual as against the grantor. Thus 
a conveyance made for the mere purpose of conferring a vote 
has been held void only to the extent of preventing the right 
of voting from being acquired, but valid between the parties 
to pass an interest in the land (s). And an assignment of 
. goods in frraud of creditors may be binding and « 


(«) Aata p. 866. 

(«) Aata^ p. 888. 

Qf) €Mtkt9 T. Bhmtern, sat% p. 
8^ i Saggim r, Pitt, ante, p. 887 ; 
(aRh vUdi, litfwam, oompan Mol- 
itOtm V. Medttem, ante, p. 887, and 
^ xnnarln par Oar. in JPm d. JtoSww 
t, 8 B. 8» AM. 868^ 870) ; 

JKtIw t. MHdgi^ 8 R. A B. 648; 


PwuiM T. Sdtnoiult, 18 a B. 777 ; 
Wmtntt ▼, Siairp, 4 0. B. 404; 
TToImiiit. JRtHofinuirltmimt, 12 Q. 
B. 856, 864. 

(f) PMOpttU T. i*Aj^po«% 10 0. B. 
86, and oaaaa cited par MmU, J., IdT 
06. Sm MtunkfiH T. Bdmm, 7 U. A 
188 ; CWapAow y. OalkuAmn, 8 

a A F. 874. 
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aa between tbe assignor and assignee (a). In these and other 
cases of a lik^ kind, the legal maxim would seem forcibly to 
apply, — gttod fieri non debet /actum mkt. Every transaction 
is moreover, according to an imiversai rule, presumed to be 
valid ; so that the proof of fraud lies upon the party ^7 Whom 
it is impugned (b). 

The mode of raising^ the defence of ^toppel by deed is by 
pleading it, if there be an opportunity (o) ; by demurrer, where 
the estoppel appears on the face of the record (d) ; or by evi> 
dence, in other cases,— -as where the proceedings take place in 
a County Court (e). 

** The doctrine of estoppel,” says Lord Denman^ C. J. (/ ), 
**ha8 been guarded with great strictness; not because the 
party enforcing it necessarily wishes to exclude the truth, for 
it is rather to be supposed that that is true which the oppo- 
site party has already recited under his hand and seal, but 
because the estoppel may exclude the truth.” It is, there- 
fore, a recognised rule that estoppels must be certain (^}, 
and that a plea by way of estoppel most be certain to 
every intent, — ^which seems to amoimt to this, — ^that it must 
meet and remove by anticipation every possible answer of the 
adversary (A). 

It may be well to add, that, where the matter relied 
upon as an estoppel occurs in the recital of a deed, the Court 
will look narrowly at the words used ; for, although when a 
recital is intended to be a statement which all the parties to 
the deed have mutually agreed to admit as true, it is ^ 
estoppel upon all ; yet when it is intended to be the state- 


(a) Bet$eg t. Wuui&aiii, 6 Q. B. 
16^ noofniaing Doe 4. Bdterte t, 
Bx/urte, 2 B. & Aid 867. Boteee r, 
Foeter, 8 H. A N. 779, ia fltattlr dia* 
tiafinaliaMa from tka oaaaa elted aiqpra. 
0) Ber Parke, B., 8 Back. 400. 

(«} 1 auftb L. a. 4tfc «d., ese: 

Far {a»d Gamfietl, O, 3., Beg. V. 


Ivhabt. «/ SaeghUm, 1 B. A B. 812, 
(d) 1 Sttiitk L. a, 4th ad., 660. 

(a) T. Be^ 8 Bti^. 802 ; 

aargmt r. Wediake, 11 a B. 782. 
(/> 2 Ad. A B. 289, 

\g) ▼. WiggeU, 10 0. S. 85. 

(8) Sto^FL, 5fhad.,8mi. 

v2 
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inOT.t of one party only, the estoppel is confined to that 
party; the intention being ascertained from construing the 
instrument (t). 

Although, as shewn in the preceding pages, fraud may be 
set up as a good defence at law to an action, even upon so 
solemnly authenticated an instiument eis a deed, and although 
the stat. 13 Eliz. c. 5lbas rendered utterly void as against cre- 
ditors fraudulent bonds, grants, or conveyances, &c., it is never- 
theless to Courts of equity that recourse is usually had where 
the execution of a deed has been obtained by collusion or 
through misrepresentation or fraud. Courts of equity, in- 
deed, are much better able to deal with such cases than Courts 
of law, because their decrees can so bo moulded as to do com- 
plete justice between litigating parties ; whereas the verdict of 
a juiy (which, however, is often made ancillary to the settle- 
ment of a cose in equity), must be confined to saying yea or 
nay with regard to each particular issue submitted to their 
decision. Courts of equity, moreover, as remarked by Br. 
Story (A*), ** do not restrict themselves by the same ngid rules 
as Courts of law do in the investigation of fraud, and in the 
evidence and proofs required to establish it.” In practice, 
therefore, whore execution of a deed, ex. gr. a bond, has been 
obtained by a party \mdcr circumstances savouring of fraud, 
it may ofton be advisable to file a bill in equity with a view to 
having the deed declared void and for its delivery up and can- 
cellation, rather than to await proceedings upon it in a Court 
of law. Where, moreover, proceedings have been there actu- 
ally commenced upon a deed obtained by fraud, it will very 
possibly be deemed expedient to apply to equity for an injuno- 

(j) Jodgm. BrmgkM t. Bvdt, 14 nuumer u sn estoppel by zecord, ex- 
Q. B. 787 : Yvvmg r. Bmnatdt, 7 G. tends to persons claiming nnder the 
B. 810 ; WUtt T. iroo<iisar(^ 6 Bxoh. party -who is estopped 2 Smith L. C., 
807; Oarpenter t. Balltr, 8 It. A W. ' 4th ed., 681. 

918; Jfeiter v. Mentor An. Oo., SB. (8) Bq. Jnriqp., 6th ed., a. 190. 

A Bl 48. An eatoppd by deed, in like 
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tion to restrain the action rather than to go to trial before a 
jury upon an issue as to fmud (1). 

Closely related to the doctrine of estoppel is this proposition 
-^that ‘ a deed requires no consideration to support it.* Where 
a contract has been duly executed by sealing and deliyery — 
not being a deed of feoffinent, nor operating by the Statute of 
Uses — the solemnity of the instrument dispenses, as between 
the parties to it (if it be a deed infer partes)^ or, as between 
the obligor and obligee (if it be a bond), with the necessity of 
a consideration. **A man may, therefore,** as once observed 
by Lord Mansfield (m), “ wit/iout consideration, enter into an 
express covenant under hand and seal ;’* and as Blackstone (n) 
tells us, if a man enters into a voluntary bond, “ he shall not bo 
allowed to aver the want of a consideration, in order to evade 
the payment; for every bond, from the solemnity of the 
instrument, carries with it an internal evidence of a 
good considoration ; ** so that Courts of justice will support it, 
in the absence of fraud, as against the obligor himself, though 
not, in general, ** to the prejudice of creditors or strangers to 
the contract ” (o). 

A deed, however, as we have already seen (p), is impeach- 
able for fraud ; and one main ingredient in fraud, or in the 
proof of it is not unfroqueutly a want of consideration {q) 
When, moreover, the inquiry is respecting the operation of a 
deed with reference to the rights of third parties, proof of the 


(Q As to the grounds on which equity 
will interpose where the execution of a 
deed has been obtained by fraud, see 
Mitf FI., 5ih ed.| p. 160 ; Story, Eq. 
Jurisp., 0th ed., ss. 096, 700, et seq. ; 
Heynellr, Sprye^ 1 De G. M. k G.OOO. 

(m) ShuJMds T. Salmond^ 3 Burr. 
1639 ; Judgm. Morley v. Boothby^ 3 
Bing. Ill, 112. 

(n) 2 Com. 440 ; Per Lord Kenyon^ 
0. J., FoUowei y, Twylotf 7 T. B. 476, 
477 ; Per AhhoU^ C. J., Inm^ 8maU^ 


piece, 2 B. & Aid. 551, 554 ; 8miih t. 
Scott, 0 C. B., N. S., 771. 

(o) 2 Bia. Com. 440. 
ip) Ante, p. 283. 

(q) Rqoity, however, will not relieve 
against a voluntary gifit^ if there were 
no undue influence : Judgm. Huyvmin 
y, BaeeUy, 14 Ves 290. The cases In 
which equity interposes or refuses Its 
aid in fiivour of volunteers, are collected 
in the Note to Elliton v. lEEUeon, 1 
White k Tud. Bq. L. 0., 2nd ed., 199. 
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k:l)00iU)6 of oonsideration may be almost conclosiye evidence 
oolltuive dealing and of an intention to defraud; and ibis 
im&ark idll apply, whether t&e transaction in question be 
.ecmsidered according to the principles of our common law, 
or with reference to the specific provisions of the statutes 13 
!Eliz. c. 5 (r), (upon which Ttcyne*9 case (s) was decided,) and 
27 Eliz. o. 4. 

Assuming, however, that there is consideration for a deed, 
that consideration may bo of one or other of two kinds — it may 
be a good or it may bo a valuable consideration. The distinc- 
tion here presenting itself is clearly explained by Black- 
stone (^), who says, that ** a good consideration is such as that 
of blood, or of natural love and affection,*’ and “is 'founded 
on motives of generosity, prudence, and natural duty ; ” 
whereas,' a valuable consideration is such as money, marriage, 
or the like, which the law esteems an equivalent given for the 
grant.” 

l^ow, the above distinction is in very many cases extremely 
material, inasmuch as a voluntary deed, «. e, a deed made 
without any consideration at all, or even for a good, though 
not for a valuable consideration, is void as against subsequent 
bond fide purchasers for value, and even with notice, by the 
statute 27 Eliz. c. 4 above mentioned, and also, (when executed 
by an insolvent party,) as against creditors, by virtue of the 13 
EHz. o. 6 (u). 


(r) Made perpetual by the slat. 29 
Bliss. 0 . 

(«) 8 Rep* 80, and 1 Smith L. G., 
4th ed., 1 ; to which case, with the 
Note appended thereto in Mr. Smith*B 
eoUeetiiQp, the reader is referred. 

(<) p. 297. See also Shepp. 

Toheb. p. 64. 

(a) In €faU ▼. WUUamwi^ 8 M. fe 
W. 4Wj Mlfe^ B., speaking of thestat. 

Bill. e. 8, obserres, is a mistake 
that the etatute makes void, 
afe agshwt careditc^ all Tolantary deeds. 


All that it says is, that a practice of 
making covinous and fraudulent deeds 
had preyailed, and therefore, that all 
feoffments, gifts, fto., of any lands or 
goods and chattela, as against the pw- 
sons whose actions, debts^ &C., by sudh 
ooTinons and {hiudulent devices and 
practices, shall be distarbed, hindered, 
delayed, or delrauded, ahall be void. 
The Courts, In construing the statute, 
have held it to include deeds made 
without oondderatioD, as being primA 
feme f^udulent, bemuse necessarily 
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Bat, besides cases of the above class, there are others, con* 
iicoted with the transfer of realty, in which the question as to 
the existence of a consideration for a deed, or even as to the 
nature of such consideration, may have an important bearing 
on the rights and liabilities of parties. In equity for instance, 
a feoffinent to a stranger without consideration or declaration 
of a trust, is (irrespectively of statute law) regarded as made for 
tho use of the feoffor, although in this case the legal estate 
would, prior to the Statute of Uses, have become transferred 
to and vested in the feoffee. From tho absence of considera- 
tion for the grant and of any indication of a contrary inten- 
tion, equity presumed that the feoffment was intended to be for 
the use of tho feoffor, though such presumption might be 
rebutted by shewing that any tho smallest consideration had 
passed from the feoffee (x). 

Tho effect of tho Statute of Uses being to transfer tho use 
into possession, its operation in tho case supposed, that namely 
of a feoffment without consideration, would be to give to the 
feoffor the seisin and possession of the land, notwithstanding 
livery of seisin had been duly made to the feoffee, tho use, 
(according to tho technical phrase) under tho circamstances 
supposed, resulting to tho feoffor. If, however, the feoffment 
be made '‘to the use” of the feoffee, the case is different, 
inasmuch as those words would, before tho statute, have raised 
a trust for the benefit of the feoffee, and now, by its operation. 


tending to delay creditors. But the 
question in each case is, whether the 
deed is fraudulent or not ; and to rebut 
the presumption of fraud, the party is 
surely at liberty to giTe in eridence all 
the oireumstances of the transaction, 
not to contradict the consideration 
stated in the deed, but to take it out 
of theoperation of the statute.** ^*The 
rule of law,*’ says Aldmon^ B., in the 
above case^ that a deed made 

merely in oonsidexation of natural love 
and affection primd freie imports fraud; 


that alone shows that it is not cojida- 
Hvely, but only presumptively fraudu* 
lent. It follows, therefore, that evi- 
dence may be adduced to show tliat no 
fraud was, iu fact, intended.” 

As to deeds fraudulent within the 12 
& 18 Viet c. 106, 8. 67, see Shelf. 
Bankrupt Act, pp. 74 et seq. : (Tro- 
ham T. Ohapmem^ 12 0. B. 85, and^r 
oases dted Id. 106 (a) ; BitUestone t. 
Cooke, 6 B. I»B. 296. 

(x) See Williams* Beal Prop, 8rd 
ed., p. 181. 
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Yeit in the HAiaiti and possession of the land; - This sah- 
jeot will be found clearly and concisely explained in the tren- 
iise below cited (y ), where the residt is shortly stated to be, 
tha^ since the Statute of Uses, it has become requisite to a 
feoffinent, either that there ■ should be a oonsidmration for 
the gift, or that it should be expressed to be made not 
simply ‘*unto,” but **unto and to the me of** the feoffee.. 
An inspection of any ordinary conyeyance will shew, that 
the receipt of the nominal consideration expressed ther^ 
is acknowledged by the grantor, who would consequently 
thus be estopped at law, in the absence of fraud, from calling 
in question, at any future time, the fact of a consideration 
having passed (s). 

Passing on to a notice of deeds other than conveyances, and 
assuming that there is neither fraud nor illegality in the trans- 
action out of which the particular instrument originates, nor 
an 3 d;hing appearing in contravention of the Bankrupt or Insol- 
vent Acts, the mere absence or failure of consideration for a 
bond or covenant will, in a Coiirt of law, be wholly immate- 
rial (a). Hence arises a noticeable distinction between the 
case of a deed founded on a past and insufficient considera- 
tion, and a deed executed with a view to carrying out an 
illegal purpose ; the former, inasmuch as no consideration at 
aU is required to support the contract, being good {h), whilst 
the latter will be wholly void (c). 

With respect to contracts under seal, fgunded upon illegal 
considerations, 1 need hero say nothing further, inaamnch as I 


(y) WUHamif Beal Prop., 8rd ed., 

pp. 122, 182. 

Xa) Sea Jt. t. /nAote. e/ ChtadU, 8 
B. A AA 888, 888. 

(a) Per Parht, B., WaUu ▼. Day, 
M. A W. 277. 

(8> Aig. Dtammoat T.itfeeM, 8 Q. B. 
aind eaaea then dted; Nye t. 

A 0. 188; iVinu; t. 


Harriton, 2 G. A P. 084 ; PaUtma t. 
TayU^r, 7 T. E. 475, 477. Seei^&er 
T. Bridget, 2 BL A B. 118, 126, 127 ; 
8. O. (in error), 8 Id. 642, dted ant^ 

Pe 288. 

(c) JBinnington v, Wdllia, 4 Be & 
Aide 650, 652 ; Walker ▼, Perhinty 8 
Burr, 1568 ; FMer ▼. Bridfftey sufira; 
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eball presently have to inquire generally, and at some length, 
into the nature of the consideration for a promise and of the 
subject matter of an agreement. 

Another peculiar characteristic of a contract under seal is 
this, that, in certain cases, it will bind the heir and sometimes 
even the devisee of the contracting parly. Where, for in- 
stance, a person by bond, covenant, or other specialty, binds 
himself and hia heirs, the heir and devisee aro each liable and 
must be jointly sued for the default of the ancestor or testator, 
to the extent of assets freehold and copyhold which they have 
taken by descent or devise {d). 

In order, however, to render the heir Uable on the ancestor’s 
specialfy, it is necessary, 1st, that he be expressly named in 
the bond or covenant (c) ; and 2ndly, that he have assets by 
descent from the covenantor; for though the covenant de- 
scends to the heir, whether he inherits any estate or not, 
it cannot be effectually put in suit until he has assets by 
descent (/). 

This liability of the heir existed at common law, though the 
devisee was first rendered liable in an action of debt by the 
stat. 3 & 4 W. & M. c. 14 {g), and now in an action of debt 
or covenant by stat. 11 Geo. 4 & 1 Will. 4, c. 47, which 
repeals the former enactment. 

The heir of an obligor wiU clearly not be liable unless 
named in the ancestor’s, bond (/t), though the personal r^re- 
sentatives of one who contracts by specialty are, although not 
named, liable to the extent of assets, except on a covenant 

(d) 11 Oeo. 4 A 1 Will 4, a 47, >. (/) 2 Bis. Com. 244. 

8. If thors be no beir, the derlaoe iff) QeeFtuiey t. Briomt, 8 Ad. A B. 

may be sued alone : Id. a. 4. As to 847, 800, 869 ; Per Orote, 3., 

, the operation of the above etatnte, see v. KtuMty, 7 Bset, 186; I)yh$ r. 
JZe TaffUF* EtUOe, 8 Bxch. 884;* SwteUng, WUlet^ 686, 687; Mvutb»g 
Broom’s Praot., Vol. 1, p 608. t. Sheldr<die, 9 1C. A W. 266. 

(e) Platt, on Cov. 449; Bee. Abr. (A) See Sar9tr r, Poce, 8 Wms. 

“Heir" (B.) and (I.) ; Z>erA^ r. SannA 186, 187 b; Go. Utt. 209. a. 

Onrimus, 4 T. B. 76. 
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wlu(^, from its nature, must bo performed by the covenantor 
and determines by bis death (t). 

A very remarkable distinction thus presents itself between 
n specialty and a simple contract, for liability in respect of 
the latter must be enforced, if ‘at all, against the personal 
representatives of the contractor. It will, of course, be remem- 
bered that I have boon hero speaking of the rights and liabi- 
lities of parties at common law ; for the freehold and copyhold 
estates of a deceased debtor have, by recent statutes, been 
dcclaicd assets in equity for the payment of his debts, as 
well by simple contract as by specialty ; nevertheless, it is 
enacted (^), that, in the administiation of such assets, ‘'all 
creditors by epicialty, in which the heiis aic bound, shall 
be paid the full amount of the debts due to them before any i f 
the Cl editors by simple contract oi by specialty, in which the 
heirs aie not bound, shall bo paid any pait of their demands ” 
The last charMteristic of a specialty which hero requires 
notice is, that it can only be discharged by an instrument under 
seal, or by the judgment of a Court of competent authority, m 
by stitute The pioposition holds tiuo at law (k), that a 
contract ‘thus solemnly authenticated can only bo dissolved, 
released, or dischaiged by mattci of as high a nature as itself 
It is obvious, that, whcie matter of dibchaige by parol from 
a liabihty under seal exists at all, it must have ansen eithei 
before or after a biooch of the special contract If it has 
arisen Iw/ore broach, the rule just stated strictly holds ; if aj/er 
breach, the matter of discharge may sometimes affoid giound 
of defonco to an action foi damages. 

Of tlio former of these two piopositions, Tlte Mayor, 8fc. 
(if JBerwu^ V. Osicald \l) illustrates tho tiuth. There the 

(») Hyde T Dean ef Hrarfeor, Cio 11 Geo 4 & 1 Wdl 4, c 47, ■ 9 ; 11 
Kii. 552, 553 ; WiU$ v Murray^ 4 * & 12 Vict e 44 
^ Rxoh 848 , Per Pwle^ B , Stbom v (jfc) See per PoUodky C B , 1 H & N* 

ATfrAmcui, 1 M &W 428, Wenifpoiih 458. 

V 10 Ad ft E 42 {^) 1 E ft B 295, (7, 3 Id 

(J) 3 ft 4 Will 4, 0 104 See also 053, 5 H L Ca 858, with )»hich oom- 
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defendant was sued in covenant upon a bond wbiob be bad 
entered into as surety for the due performance of bis duty by 
one M., wbo bad been elected to fill tbe o£Bce of treasurer of 
tbe town of Berwick. Tbe breaches assigned were, that tbe 
said M. bad not paid over,* nor truly accounted for, certain 
monies *to tbe plaintiff. In answer to tbis dedaration tbo 
defendant pleaded, inter alia, tbat, after tbe making of the 
bond in question, and before any of tbe breaches of covenant 
alleged, tho said M., and others as bis sureties, executed and 
delivered to the plaintif&, and tho plaintiff accepted and 
received from them, another bond ** in full satisfaction and 
discharge of” that declared upon, and of all covenants, &c. 
contained therein. The bond thus alleged to have been given 
in Ucu of that declared upon was similar to it, save that tho 
defendant was not uamod therein as a surety. The Court 
held that the pica thus put on the record was clearly bad, 
because an accord and satisfaction cannot be pleaded to an 
action upon a deed before broach, and there was nothing in 
the second deed which could operate as a release of tbat 
previously executed. 

In conformity with the decision of the Court of*Queen’s 
Bench above mentioned is that of the Court of Exchequer in 
Spence v. Healey (»j), where it was held, that a dovonant to 
pay a sum certain, after notice given, could not, before breach, 
bo discharged ' by matter in pais, such as the delivery to tho 
covenantee of goods and chattels by the covenantor. 

But although it is fruo, tbat, if an action be brought on a 
specialty, the defendant cannot allqgQ by way of legal discharge 
a parol agreement made before breach, that tho covenant or 
obligation shall not bo performed ; yet, after breach a parol 

pare Mayor^ dse., of Cambridge v. (m) 8 Exch. 668, and cases eited Id. 
DennU^ 1 E. B. & E. 660, and oases 669 n. (6). See also Smithy, Tram* 
there cited ; Blahe'a case, 6 Rep. 44 ; efo/e, edted post, p. SOI ; Wed v. 
Sn<yw Y. FravMin^ 1 Latv. 358 ; Kaye Blakeway^ 2 M. & Git. 729 ; Ba/rrif Y* 
T. Waghami 1 Taunt. 428. Qoodwynf Id. 405. 
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agreement may, where the damages sought to be recorered are- 
unliquidated, operate by way of accord and satisfaction (n), and 
matter in pais, as pa3rment, may so be pleaded. Nothing,** 
however, says Parke, B. (o), can discharge a covenant to pay 
on a certain day but actual payment or tender on that day.** 
BUJte^e caee (p) may be regarded as the leading auihority in 
support of the qualification of the general rule just specified. 
That was an action for breach of a covenant to repair, brought 
against the assignee of the lease, to which the defendant 
pleaded an accord between himself and the plaintiff, and 
execution thereof in satisfaction and discharge of his default 
in not repairing. Upon demurrer to this plea it was objected, 
that the ** action of covenant was founded on the deed, which 
could not bo discharged but by matter of as high, a nature, 
and not by any accord or matter in pais, for nihil tarn con~ 
veniena eat naturaU aquitati ut tmumqttodque diaaohi eo ligamme 
quo ligatum eat ; and it appears by all our books, that neither, 
arbitrament nor accord with satisfaction is a plea when the 
action is grounded on a deed.” But, in answer to this objec- 
tion, it was resolved by the whole Court, that ** the defendant’s 
plea wdS good in the case at bar, for there is a difference 
when* a duty accrues by the deed in certainty, tempore con~ 
fectionta acHpti, as by covenant, bill, or bond, to pay a sum of 
moqpy, there this certain duty takes its essence and operation 
originally and solely by the writing, and, therefore, it ought 
to bo avoided by a mailer of as high a nature’* . . . . “ but 
when no certain duty accrues by the deed, but a wrong or 


(n) The meaning of an accord and 
aatisfoetion is, that there has been an 
agreement^ and that that agreement has 
been completely performed, and so there 
has been a total extinguishment of the 
original cause of action per 

Gdbriel t. Dreuer, 15 0. B. 62d. 

(o) JPoofe y. Tumbridffef 2 M. & W. 
23if 226 (died Judgm. lliMane t. 
/dtnMNi 8 Bzoh. 695f| where it is ob- 


seryable that the learned judge is repre- 
sented to haye added the following 
words, which, howeyer, do not appear 
in the <8. O, as reported 6 L. J., N, S«, 
Exch. 74 : — ** Although if the party 
afterwards chooses to reodye the money 
that may be pleaded by way of aooord 
and satisfaction.” 

(p) 6 Bep. 48 b. 
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d^ault subsequent, together wLtb the deed, gives an action to 
recover damages,** . . . *'for such vrrong or default accord 
with satisfaction is a good plea.** 

Applying the rules thus stated to the facts before them, 
the Court further observed, in Blake’s case, that the covenant 
to repau did not, at the time of making it, give the plaintiff 
any cause of action ; but the wrong or default after in not 
repairing, together with the deed, gave a right to recover 
damages (g) : and then laid down generally, that, in all actions, 
where damages only (r) are to be recovered, accord with satis* 

' faction may be pleaded (s) ; though (as we elsewhere read) 
" where the covenant is for the payment of a sum certain, 
the covenantee has a right to object that the dischaige is not 
by ’deed ’* (Q. 

Smith V. Trowsdale (u) merits consideration in connection 
with the subject just adverted* to ; there the declaration, after 
• stating that a submission to arbitration under seal had been 
entered into between the plaintiff and the defendants, and 
that an award had been made thereupon, set forth aS the gist 
of the action the non-payment of money duo imder the 
award. The plea to this declaration set up a now agreement, 
a^er the breach of duty arising out of the award, whereby, in 
consideration of the defendants’ paying a smaller *sum at an 
earlier tinie, the parties mutually stipulated that this%new 
agreement and the performance of it by the defendants should 

(g) ^*The distinction appears to be is brought 6 M. d& Or. 262 (a). See 
this : there can be no dispensation with also Doc d. MutAtm y. Cfladvjm^ 6 Q. 

a contract nnder seal except by a re- B. 963 ; BceuAimon y. Clarke^ 14 M. 

lease under seal. Accord and satisfac- A W. 1^7. 

tiou he/ore hreack is therefore a bad (r) By which expression^ apparently, 

plea in covenant, * because it amounts to must be understood wnUquidaUd da- 

a dispensation. But accord and satis- mages. 

&etion after Inreach is a good plea, be- (s) 6 Bep. 44 b ; Peytoe^e cose, 9 
cause the tubject-matter of the payment Bepc 77.. 

and acceptance in satisfhetion is, — not {t) Spence v. 8 Exch. 670. 

the covenant^ which remains entire^— («) 8 B. & B. 83, with which compare 

but the damages sustained by the par- Braddiek y. T^pnpson, 8 Kas^ 344. 

ticttlar breach of it^ fat which‘tbe acUon 
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be aooepied by the plaintiff, in satisfaction of all that was to 
be done under the award and of all damages sustained by 
reason of the breach of it. The Court were of opinion that 
this plea was substantially a plea of accord and satisfaction, 
and that ihere was no necessity for showing that the {^;ree- 
ment which it set up was imder seal, the action not being 
brought directly on the deed of submission, but for the breach 
of duty in not performing the award. “ The deed,” remarked 
Wightman, J., *^is only stated by way of inducement, to shew 
that the ai'bitrator had autiioidty to bind the parties. The 
declaration need not have alleged that the submission was by 
deed.” 

The result of what has been above stated seems to be, that 
“ accord and satisfaction ” before breach cannot be pleaded in 
answer to an action of covenant ; but tliat accord and satis- 
• faction ” after breach will, in this action, be a good plea where 
“ no certain duty accrues by the deed,” using that phrase in 
the sense assigned to it in Blake's ease (v). 

In the particular case of a covenant or bond to pay a sum 
of money on a day named, payment ad diem would in effect 
bo a pica of performance, — in the one case of the covenant — 
in thd other of the condition of the bond, and, therefore, 
might, at ^mmon law, be pleaded by way of defence in an 
action upon the specialty. And it must be remarked, that, by 
statute 4 Ann. c. 16, s. 12, whore debt is brought upon any 
bond, with a condition or defeasance to make void the same 
upon payment of a lesser sum at a day or place certain, if tho 
obligor, his heirs, executors, or administrators have before the 
action brought paid to the obligee, his executors, or admi- 
nistrators, the principal and interest due by the condition 
or defeasance, though such payment was not made strictly 
according to the condition or defeasance, yet it may bo 
pleaded in bar of such action (j;). 

(*) Anta p. 800. • meat, ante, p. 18S. 

(«} See the Form of a Flea of Fay- 
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A impk contract, is a contrapt either in writing not under 
mU or verbal or implied from the acts and conduct of the par- 
Uee ip). It may bo either executory or executed (s). 

An executory simple contract, is an agreement — either in 
writing not under seal or verbal or implied,— of two or more 
persons on sufB.cLent consideration, to do or not to do a parti- 
cular thing ifi). 

A simple contract may be either wholly executed, (. e. each 
party to it may have performed that which he originally 
undertook to do, or it may be executed as regards one pf t^ 
contracting parties, and executory as regards the other {b). 

The distinctions here adverted to as existing amongst simple 
contracts, as well as the nature of an implied contract, will 
become apparent, not merely from a perusal of the pages 
immediately following, but from many portions of this Book, 
—especially those which treat of the operation of the Statute 
of Frauds, and of contracts mercantile or between particular 
persons. For the present, I purpose to restrict myself to such 
remarks in regard to simple contracts generally os may lay the 
foundation for more minute knowledge upon this subject, 
directing attention from time to time to a few selected cases in 
illustration of wh^t is said. 

By the term *' contract ” used in the preceding paragraphs, 
must be understood an agreement or convention between 
parties, the terms of whmh have been definxtvcely arranged and 
settled; for, upon an d^cment inchoate merely, and incom- 
plete, no legal remedy enforced. Efficacy being im- 

parted to a contract by^troWufual consent of the contractor 
and contractee, no su!^|o^ attaches to it so long as the 

(9) A dmple contract is someBmes cases may serre to iRnstrate tbe dis* 
in put evidenced by wiitinf^ and in tincUon between ocaitnustB, exeoatoiy 
part by wtnds or oimdnot. and ezeented : Qraham r. Chham, 4 

(s) Ante» p. 263. Bxoh. 768 ; Tamer ▼. Moore, 9 Q B. 

(а) See 2 Bla. Oom. p. 442 ; 2 Kent 1 ; Hoduter r. J)e la Tour, 2 B. A B. 

Com., 7th ed., p. 660. 678. 

(б) Ante, p. 268. The following 
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negotiatioii is still pending and open, for ** till both parties are 
agreed either has a right to bo off” (c). 

Cepe V. Attnmon (d) will illustrate the above remark. 
There the defendant through his agent made an offer to tho 
plaintiffe in those words, viz. “ to pay a composition of seven 
shillings in tho pound on your (the plaintiff’s) accoimt against 
his (tho defendant’s) nephew, J. A., the younger, and on your 
giving proper indemnification to both. In the event of your 
accepting tho offer I will thank you to forward mo full 
p{u:ticulars of your account, in order that tho same may be 
properly examined.” Thi^ offer was accepted by the plaintiffs, 
and tho particulars of their account forwarded accordingly ; and 
a reasonable time, as was alleged, having elapsed for the payment 
of the composition by tho defendant, they brought their action 
against him to compel payment of tho same. Tho Court hold 
tho action not maintainable, tho agreement not having been 
completed between tho parties. “ This,” observed Parke, B., 
“ is an agreement for a composition upon terms theratfter to be 
eettled, and is like a contract for tho purchase of an estate for 
such a sum as the parties may think fair.” 

Again, if application for an absolute and unqualified allot- 
ment of shares in a projected company bo made, and tho 
‘letter of allotment contain tho qualification that the shares are 
not tmnft/entble, tho proposal and acceptance, not being ad 
idem, will together fail to evidence a binding contract between 
tho applicant for share o and tho company (e). 


(c) Tor Besty 0. J., JRoutUdge v. 
Oranty 4 Bing. 6G1 ; Gavernovy dtc,y of 
the Poor of Kingeton upon lluil ▼. 
PetehylO Bxch. 610; GUkesY, Ltoniuoy 
4 C. B.| N. S., 485 ; Duncan t. Top- 
hem^ 8 C. B. 225 ; Dunhp ▼. JligginSy 
1 H. L. Ca. 881 ; Bayhy t. Pttz- 
maurteey 6 £. & B. 868 ; S, C,, 8 Id. 
664 ; Ch^ey y. FulUry 18 C. B. 122; 
Jordan y. Nortony 4 M. & W. 155. 

(d) 8 Bxch. 185. 


(e) Duke y. Andremy 2 Exch. 290, 
cited per Aldersony B., Willey y. Par- 
ratty 3 Exch. 218; Chaplin y. Cldikey 
4 Exch. 403; Vollans y. Pletehery 1 
Exch. 20 ; l^oore y. Garwood, Id. 
686 ; Wontner y. Shairp, 4 C. B. 404 ; 
HamiUon y. Terry, 11 C. B. 954; 
Hudspeth Y. Tamoldy 9 C. B. 625. 
See Ilegaity y. MUne, 14 0. B. 627; 
Baines y. Woodfcdl, 6 0. B., N. S., 
657 ; Andrews y. Garrett, Id. 262 ; 
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But tiiough the terms of a dontraot, as for the sale of goods, 
must be mutually agreed upon and arranged between the 
parties to it (^)> the omission of the particular mode or time of 
payment, or even of the price itself, will not necessarily inva- ' 

Udate the contract. "Goods, it has been remarked (ff), may be 
sold, and frequently are sold, when it is the intention of ihe 
parties to bind themselves by a contract which does not specify 
the price or the mode of payment, leaving them to be settled 
by some future agreement, or to be determined by what is 
reasonable under the circumstances. And, accordingly, if the 
evidence in any given case shows that the parties intended to 
bind themselves by a contract of sale, the agreement may be 
binding, so as to pass the property in the thing bargained for, 
although one* or other of the matters just mentioned has not 
been definitively settled (4). In any such case the Court will 
endeavour to ascertain the real intention of the parties, and, 
having done so, to effectuate it (i). 

With reference more particularly to mercantile contracts, 
which are so frequently concluded by written correspondence 
between parties, it may be proper to add that, where a con- 
tract is made by letter between A. and B., A. making an offer, • 
and B. accepting that offer unconditumally, the contract will : 
bo complete when B.’s letter is posted, alUiough it may chance ■■ '■ 
not to reach its destination (k). 

Again, there must be reoiprocUy of assent between the 
parties to a contract in order that it may be complete and 
binding (1 ) ; and if the term mutuaUty be used as synony- 

JBarher r. AUcm, 6 H. & N. 61 ; JRtu- (t) See Bead r. FmrhamJa, 18 C. B. 
seU Y. Thornton, 4 H. & N. 788;. 692. 

Stones V. Dourer, 29 L. J., Ex., 122. <^) Duncan v. Topham^ 8 0. B. 

(/) See farther upon ibis eubjeot^ 225 ; Dunlop v. Higgins, 1 H. L. Oa. 

Poster Y. Smithy IS C. B. 156 ; Daniels 88t ; per Wilde^ 0. J., Harvey y. 

Y. Charsley, 11 C. B. 739. Johnston, 6 C. B. 304 ; Adams y. 

(g) Valpy y. Green, 4 0. B. 837, LindseU, 1 B. & Aid. 681. See Her- 

864. See also Atkinson on the Con- naman y. CoryUm, 5 Exeh. 453. 
traet of Sale, pp. 49 et seq. (I) Ante^ p. 255. 

(h) Valpy r. Green, supra. 


X 
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moos mill ** reciprocity of aasent,** it will be true to say, that 
there must be mutuality m a contrail (m). The term in ques- 
tion is, however, often employed to signify “reciprocity of 
cbUgation** and in this sense the rule which has been just 
steted does not invariably hold true. Important classes of 
contracts might indeed be q^ecified, in which, on thpir incep- 
tion, log^l liability attadies and can be enforced as against one 
only of the contracting parties («). For instance, an agree- 
mmit within the 4th section of the Statute of Frauds wiU bind 
the party who has signed it, although there may be no legal 
remedy at his suit against the other by reason of this latter 
party having omitted to sign it (o). The contract of an 
infant is in most cases voidable at his election, though 
quoad an adult contracting with him it absolutely binds (p). 
The individusd who executes a guarantee assumes liability, 
without having any power to compel the party to whom such 
security is given to supply the goods, or to extend the credit 
in pursuance of the terms of the guarantee {q). This is clearly 
explained in the case infra (r), by Parke, B., who remarks that 
whore one person says to another “ in case you choose to 
employ this man as your agent for a week, I will be respon- 


(m) A simple instance, showing what 
is meant by ‘‘mutuality,*’ presents 
itself in the ordinary contract of sale. 
“There must,” says WHde^ C. J., in 
Wood ▼. Copper Miners' (7o., 7 C. B. 
936, “ be two parties to a transaction 
to make it enure as a purchase. When 
two persons mvitually ayree that one of 
them shall purchase goods of the other, 
that amounts to a etmUract that bhe one 
shall sell and that the other shall buy.” 
In the case here put, there is obylously 
redprodty of assent ad idem, as be- 
tween the Tender and yendee. As to 
mntnality in contiaets of hiring and 
serrieeb see B€g, t 2 B. A B. 

857; HwrUey t. Ckmminge^ 5 0. B. 
247 ; PUMngUm y. SeoU^ 15 M. A W. 


657 ; Emmena v. Eldet^on, 13 C. B. 
495 ; S. C.f 4 H. L. Ca. 624 ; Rmt t. 
Nottidge^ 1 B. & B. 99. 

(w) See Harvey v. Johntton, 6 0- 
B. 295 ; Mills y. Blaekall, 11 Q. B. 
358, 366 ; Gtbeon v. CarrutherSf 8 M. 
A W. 321 ; Mareh v. TTood, 9 B. & C. 
659 ; Keareey t. Oaretaire^ 2 B. & Ad. 
716 ; Fairbum v. Eaatvfood^ 6 M. A 
.W. 679. 

(o) ZaytAoarp y. Eryanl, 2 Bing. 
N. C. 73& ; fbst, chap. 2, s. 1. 

(p) Holt V. Word, 2 St?a. 937 ; 
post, chap. 5, s. 2. 

(q) Per J., Mills v. 

BlackaU, 11 Q. B. 866. 

(r) Kennaioay y. Treleavan, 5 M. 
A W. 501. 
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fiible for all such sums as he shall receive during that tima and 
neglect to pay over to you : ” — ^the party indemnified is not 
therefore bound to employ the person designated by the gua- 
rantee ; but if he do employ him, then iihe guarantee attaches 
and becomes binding on the pariy who gave it. 

Burton v. The Great ^Northern R. G. («) may be cited for 
the purpose of showing what is meant by want of mutuality ” 
in a contract. There the plaintifi’, by a memorandum of agree- 
ment between himself and a railway company (the defendants), 
undertook to provide waggons, horses, &c., for the cartage of 
merchandise between H. and W., and to convey all such as 
might be presented to him for conveyance between those 
places. And he further undertook to perform all business 
intrusted to him, promptly and carefully, at a certain f^ecified 
rate. And it was mutually agreed that the* arrangement 
aforesaid should continue in force for the period of twelve 
months from the date thereof. The defendants having, before 
the expiration of that period, by written notice, terminated 
the agreement, the plaintiff sued them for breach of contract. 

But the Court of Exchequer, besides holding that the de- 
claration, as framed upon the above agreement, was not sup- 
ported by it, intimated a strong opinion that no action at all 
could, even if an amendment were made in the declaration, 
be maintained upon the contract in question against the com- 
pany, inasmuch as it contained no provision binding them to 
send goods to the plaintiff for conveyance, and was, in fact, 
unilateral merely, and without mutuality. 

If we attempt to analyse a simple contract, the terms of ^ 

which have been definitively arranged between the. parties to <»“»•««*• 


(«) 9 Bxeb. 607. As to’Vant of mu* 
tuality — in contracts nnder seal, see 
Aspdin ▼. AuBtin^ 5 Q. B. 671 ; JDunn 
V. Id. 685 in contracts nnder 

seal, executed by one party only, see 
British Smpirs Mutual Lift Ass, Co, 
T. Browne^ 12 C. B. 723 ; Morgan ▼. 


Pike^ 14 C. B. 478 ; SuHtiman ▼. 
Amhler^ 8 Bxoh. 72 ; PUman y. 
Woodbury^ 8 Exeh. 4 ; Wheats 
ley y. Bofyd^ 7 Exeb. 20 ; — in con- 
tracts with corporations, post, diap. 
5, s. 1* 
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it (t), or to trace the progressive steps in its creation, we shall 
find that there must have been a request to the contractee by 
the contractor — a consideration moving from the contractee to 
the contractor — a protnise by the contractor to the contractee 
to do, or to refrain from doing, a particular thing. Of these 
three ingredients in a contract, «>Js.,*tho request — ^the consi- 
deration — and the promise — I shall briefly treat in the order 
just indicated, although it will be desirable for the reader, 
before perusing that which immediately follows, to familiarise 
himself with the definition of a “ consideration” given at p. 316. 

1. To constitute a contract valid in law there must have 
been a request to the contractee by the contractor. This re- 
quest, however, need not in all cases have been express ; it 
will very often be implied by law. Let us first take the case 
of an executory contract, as “ in consideration that you will 
serve me a year — I will give you 10/.” This is equivalent to 
saying, “in consideration 'that you, at my rcyfics/, will serve 
me,” &o. In this case, therefore, and in every case where the 
consideration of a promise is executory, there must have been 
a request, or something tantamount to it, on the part of the 
promisor (m). 

‘Whore, however, the act relied upon as the consideration 
for a promise is wholly past and executed (jj), it is obvious 
that such act may or may not have been done at the request 
of the promisor, ex. gr. it may have been a mere voluntary 
courtesy. The rule fii-st to be noticed upon this subject ac- 
cordingly i#, that “ a bygone consideration, unless supported 
by a request, will not sustain a "ubsequent promise ” (y). ** If,” 
says Mr. Chancellor Kent{z), “the consideration bo wholly 
past and executed before the promise be made, it is ' not suf- 
ficient, unless the consideration arose at the instance or request 

(f) Ante, p. 803. v. Baker, Dyer, 272, and tVeel v. 

(«} 1 Smith L. 0., 4th ed., 121. Weet, 1 Rolle Abr. 11 ; Bing v. Seare, 

(x) Post, pp. 326-0. 2 Cr. M. & B. 48. 

(jf) Per Tmdul, C. J., Thornton r. (z) Comm. 7th ed., tqI. 2, 686-6. 

Jongnz, 1 M. A Gr. 188, citing Hvmt 
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of the party promising.’* Thus, if a man disburse money 
about the affairs of another without request, and then the 
latter promise that, in consideration of the former having laid 
out the money for him, he will pay him 10 /., that is not a 
good cousideratiou, being completely executed (a). 

Where, indeed, the act stated as the consideration for a 
promise cannot, from its nature, have been a gratuitous kind- 
ness, but necessarily imports a request, such request need 
neither be averred nor specifically proved, — as in the case of 
money lent ; for the mere statement that money was lent, 
implies that it was advanced af the request of the party to 
whom the loan was made {h). 

Again, where the party whom it is sought to charge upon a 
contract has derived benefit from that which is alleged to be 
the consideration for his promise, the acceptance and enjoy- 
ment of this benefit will, in legal contemplation, suffice to 
imply an antecedent request. If, for instance, a man ba3r8 
goods for mo without my knowledge or request, and afterwards 
I agree to receive the goods, my conduct, as showing a rati- 
fication of the contract, will dispense with the necessity of 
proving an express request (c), according to the maxim omnis 
ratUiabitio retrolrahitur et tmindato priori tequiparatur (</). So» 
if A., unauthorised by mo, makes a contract on my behalf with 
B., which I afterwards recognise and adopt, there is no diffi- 
culty in dealing with this contract as having boon originally 
made by my authority. If B. entered into Uie contract on 
the underst^ding that he was dealing with me, when I after- 
wards agree to admit that such was the case, B. is precisely in 


(а) Jndgm. 1 H. & Gr. 188>9 ; 
Lampleiffh t. Brathwait, Hob. 108, 
and 1 Smith L. C., 4th ed., 118, where 
the law upon the suhjeet adverted to in 
the text is folly eet foith. 

(б) ViOort y. Dwtiet, 12 M. & W. 
768, citing 1 H. A Or. 866, n. ; 
M^Qregor v. Oraves, 8 Bxoh. 34 ; with 


which compare Brittain r. Lloyd, 14 
M. & W. 762, cited Lewit y. CampbeU, 
8 0. B. 641, and ]^8t. 

(c) 1 Wms. Sannd. 264 (1). 

(d) Leg. Max., 8rd ed., p. 776 ; 
Fittgerald y. Dreuler, 7 0. B., N. 
.874. 



.810 


COKTBACTS GENERALLY. 


the condition in which he meant to be. If, on the other hand, 
B. did not belieye A. to be acting for me, his condition is not 
altered by my adoption of the agency ; for he may sue A. as 
principal at his option, and has the same equities against me 
if I sue which he would have had against A. (e). 

The request to do the act which is to constitute the con- 
sideration for the subsequent promise may, as already ob- 
8erved(/), be express or implied, i. e. the request maybe direct 
and explicit, or it may bo indirect, to be collected from circum- 
stances, and supplied by intendment of law. ' In support of 
these remarks a few illustrative observations niay be needed. 

It is clear, then, that if one requests another to pay money 
for him to a stranger, there is to bo implied, in the absence of 
any express promise, an undertaking to repay it ; so that the 
amount, when paid, is a debt due to the party paying from 
him at whoso request it is paid : and it is here wholly imma- 
terial whether the money is paid in discharge of a debt duo to 
the stranger, or as a loan or gift to him. The request to pay, 
and the payment according to it create a legal liability which 
attaches to the party making the request. But, frirther, 
whether the request bo direct — as where the party is expressly 
desired by the defendant to pay ; or indirect — as where he is 
placed by him under a liability to pay, and docs pay, is imma- 
terial. If one ask another, instead of paying money for him, 
to lend him his acceptance for his accommodation, and the 
acceptor is obliged t» pay it, the amount is money paid for 
the borrower, although the borrower be no party to the bill, 
nor in any way liable to the person who ultimately receives 
the amount. The borrower, by requesting the acceptor to 
assume that character, which ultimately obliges bim to pay, 
impliedly requests him to pay, and is as much liable to repay as 

<e) Jndgia. Bvrd v. Brown, 4 Exch. Imuub, 12 0. B. 7»1 ; per Lord Went- 
} cited per Wiae$, J., Berwick leydale, Bidgway t. WAorton, 6 H. L. 
r. Hcrtifdn, 4 G. B., N. S., 464 ; Oa. 296-7. 

Mitekeeon r. Nkol, 7 Bxoh. 929 ; Peto (/) Ante, p. 808. 

r. B/epuM*, 9 Bxoh. 410; /antes ▼. 
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he would be on a direct request to pay money for him with a 
promise to repay it (g)- 

The caso last suggested illustrates the important proposition, 
that, where one party for and at the request of another enters 
into a legal liability to pay money, a request to pay the money 
is implied by law from the fact of entering into the engage,- 
ment (h). If the debt or liability is. incurred entirely for a 
principal, the surety having become liable for him at his 
request, and being obliged to pay, is hold at law to pay on 
an implied request from the principal that he will do so (i). 

From the 'Tule just laid down, which is applicable in its 
terms to the particular case of principal and surety, may 
readily bo derived the doctrine of contribution amongst joint 
contractors. In a joint contract entered into for the benefit of 
all, each contractor takes upon himself a liability to pay the 
whole debt, and each, in effect, takes upon himself a liability 
for each to the extent of the amount of his share ; each, 
therefore, may bo considered as becoming liable for the share 
of each one of his co-contractors, at t/te request of such co- 
contractor, and on being obliged to pay such share, a request 
to pay it is implied as against the party who ought to have 
paid it, and who is relieved from paying what, as between 
himself and the party who pays, ho ought himself to have 
paid according to the original arrangement {k). 

The principle just stated applies where one of several joint 
contractors has, by legal process, been compelled to pay the 
joint debt, whether the action was brought against him alone. 


{ff) Judgm. Brittain t* Llayd^ 14 
M. & W. 773. 

(Aj. See JemeB y. Orehardj 16 C. B. 
614; ' 

(t) Judgm. 2 E. & B. 296. ^^The 
count for money paid proceeds on o6!b 
of two sapposltions : either that the 
plaintiff has paid the money for the de- 
fendant at his request^ or that he has 


been compelled to pay money for which 
the defendant was liable to the person 
receiving it, as in the case of a surety 
paying the debt of his principal, and 
similar oases:” Judgm. Sayles v, Blane, 
14 Q. B. 206. ' 

{h) Batard r. Hawz^ 2 B. & B. 
287, 296. See WidUs v. 

1 Each. 203. 
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or wheihor, judgment having been obtained against all the 
parties jointly liable, execution was issued and satisfaction 
enforced against one only (1). But this right to contribution 
will be affected by any original arrangement or convention 
mier partes, inconsistent with the understanding that each is 
to pay his own share only. by express arrangement, one of 
the joint contractors, though liable to the creditor, is not, as 
between himself and his co-contractors to be liable to pay any 
portion of the debt, it is clear that no action to compel contri- 
bution could be maintained against him {in). / So, where one 
surety enters into an engagement of suretyship at the request 
of his co-surety, it has been held, that the co-surety, paying 
the whole debt, can maintain no action (»). In such cases, 
the rule applies — capressum fadt cesaare tadtum — the request 
to pay, which, as above explained, the law ordinarily implies 
from one joint contractor to his co-contractor, can have no 
existence where there is an express contract inconsistent with 
it. Nor, to anticipate a little what I shall presently have to 
say, could there, imdor such circumstances, be implied a 
promise for repayment, because, “ promises in law,” as 
remarked by Buller, J. (o), “ only exist where there is no 
express stipulation between the parties.” 

Without attempting to pursue any further the inquiry as to 
the rights of a surety against his principal or co-surety, or of 
one of several joint contractors who has been compelled to 
pay the joint debt against his eo-contractors (jp), we may 
conclude that, in every case in which there has been a pay- 
ment of money by a plaintiff to a third party at the request of 
the defendant, express or implied, on a promise, express or 


(Q TotmaitU ▼. Jtfartinnant, 2 T. 
B. 100 ; Ecttl of MowiUeathotl t. Bar- 
ter, li 0. B. 68. 

(ml Turner r. Davks, 2 Esp. 178 ; 
JhtM ▼. WaUey, 2 Bkdi. 198. 

(w) See Jodgm. Batard r. ffauee, 
2 & A B. 297. 


(o) ToustaitU T. MarUnnant, 2 T. 
B. 106; Driver t. Bwrton, 17 Q. B. 
989. 

(p) These sabjeets are ^sevssed at 
lengtii in 1 Smith L. C., 4th ed., pp. 
128 et seq. 
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implied, ,to repay the amount, an action for “ money paid by 
the plaintiff for the defendant at his request ” (g) 'will lie (r) ; 
and, further, we may conclude, that a request to pay will be 
implied whenever the cctosideration consists in the plaintiff’s 
haying been compelled to do that to which the defendant was 
legally compellable («). 

But, besides the class of cases just considered, another 
presents itself> the characteristic of which is, that the plaintiff 
has voluntarily done that to do which the defendant was 
legally compellable ; in such cases the law will imply an 
antecedent request, provided the defendant has, in consider* 
ation of the plaintiff’s act, expressly promised to indemnify or 
reimburse him {t). 

In each of the cases below cited (u) which have been con- 
sidered as falling -within the above rule, if scrutinised, there 
seems to have been either acquiescence on the part of the 
defendant during the performance of the act alleged as a con- 
sideration by the plaintiff {x), or something equivalent to an 
acknowledgment by the defendant, that the plaintiff had acted 
at his request (p), or a retainer of the plaintiff and adoption of 
his services (s). 

Again, where the act of the plaintiff and the promise of 
the defendant take place at one and the same time, the law 
does not require, as in the case of a bygone transaction, that, 
in order to make the promise binding, the plaintiff should 
have acted at the request of the defendant. In Tipper v. 

Bunnell (a) the declaration stated that; the defendants being 

(q) C. L. Proo. Act, 1852, Sohed. 104 ; Paywler t. WiUicmB, 1 Cr. A 

(B.). M. 810. 

(r) Jndgm. Brittain ▼. Hoyd, 14 Mr (a;) See per Bayley, B., 1 Or. A M; 

A W. 773 ; cited Judgm. Wettrapp ▼. 819, 820 ; Lamb t. Bwnee, '4 M. A S. 

Sbiomofl, 8 0. B. 870. See Jodgm. 275. 

BmeVby t. BeZi, S C. fi. 293. (p) Per Bajfiey, J., I B. It Aid. 

(«) 1 Smith L. C., 4th ed., 122. 106. 

(0 1 Smith L. 0., 4th ed., 122-3 ; (e) Per Bayley, B., 1 Cr. A J. 819. 

Wemoill t. Adaey, 3 B. A P. 250, n. (a) 8 Bing. N. C. 710. 

' (k) Wing ▼. Mill, 1 B. A Aid. 
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in possession of certain mortgage deeds, of wHct A. was 
desirous to obtain an assignment by the payment of 600/., the 
plaintiff consented, at . A. *8 request, to accept bills to that 
amount ditiwn by A., upon A.’s pro’curing the defendants to 
deliver the deeds to the plaintiff, as a security ; and that the 
defendants, in consideration of the plaintiff’s accepting the 
bills (but without alleging any request on their part), under- 
took to deliver the deeds to him upon his paying them the 
amount of the bills : it was held, that a sufficient considera- 
tion appeared for the defendants’ promise, as, from the above 
statement, it must be inferred that the act of the plaintiff and 
the promise of the defendants were simultaneous, taking place 
in the presence of the parties, and therefore rendering it 
unnecessary that the plaintiff should have acted at the de- 
fendants’ request (b). The case just cited will be found to 
illustrate the nature of a “ concurrent ” consideration hereafter 
adverted to (c), and is expressly in point to show, that, where 
the consideration moving from the one party and the promise 
or imdertaking of the other are simultaneous, the law dis- 
penses with proof of any previous request from the promisor 
to the promisee. 

Mawty v. Qoodall (rf) offers a good illustration of the nature 
of a “ continuing ” consideration (e), and shows that, where 
there is such a consideration, an express request by the party 
whom it is sought to charge will bo unnecessary. There the 
declaration stated that “the defendant Md become and teas 
tenant from year to year to plaintiff of a certain farm,” &c., 
on certain stipulations, for non-observance whereof specific 
penalties were to be payable by the defendant, and in con- 
sideration thereof ho (the defendant) then promised the 
plaintiff that he would pay the plaintiff all such penalties as 
he might be liable to pay, according to the said stipulations, 

(6) Tipper v. Bkinett, 8 Bing. N. (d) 17 Q. B. 810. 

(«) As to whidi, aee post, p. 824. 

(«} Post, p. 824. 
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&c. The breach alleged was non-payment of certain penalties. 
Upon demurrer to defendant’s plea to the above declaration, 
it was, inter alia, argued on his behalf that the declaration 
was bad, inasmuch as from the consideration there laid, which 
was by -gone (/), no promise such as was there laid could, in 
the absence of an express request, be implied by law. To 
this argument, however, Patteson, J., replied, I take it that 
it is only necessary to lay a request where the consideration 
was wholly by-gone and executed at the time of the promise, 
and that it is not necessary when it is a continuing considera- 
tion, as this is, where the terms would continue after the 
promise throughout the whole tenancy. King v. Sears {g), 
and other cases, I think, establish that distinction.” And, 
again, the same learned Judge observed, “ I agree that a past 
consideration will support the promise implied by law, and, 
as a general rule, will support no other promise. But, here 
the defendant became tenant to the plaintiff on certain terms ; 
whatever those terms were, the law would imply a promise 
to observe them ; and the promise laid here is no more than 
a promise to observe one of those terms, that is, to pay 
penalties according to those stipulations.” 

The point decided in the preceding case will probably be 
bettor understood when tho nature of a legal consideration, 
past, concurrent, and continuing', future or executory, has been 
investigated. 

To sum up what has been said in the preceding pages 
respecting the first of the three ingredients (viz. the request) 
already specified (A) as forming a complete contract. In 
every executory contract there must, ex nccessitat^ei, have 
been a request on the part of the person promisii^(t). In 
certain species of executed contracts, as where money has been 
lent, there must also necessarily have been a request ante- 
cedent to the consideration. In general, however, where a 


(/) Post, p. 826. 

(p) 2 Cr. M. A R. 48. ■ 


(A) Ante, p. 808. 
(»•) 
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contract is executed, the law requires that a request express 
or implied be shown. And a^ ^e<yiest will be implied-- 

I. Where the doctrine of raf^bUio properly applies 2. 
Where the plaintiff has been compelled to do that which the 
defendant was legally compellable to do — 3. Where the 
plaintiff has voluntarily done that ‘which the defendant was 
legally compellable to do, and the latter has afterwards 
expressly promised — 4. Whore the consideration moving frAn 
the plaintiff and the promise of the defendant were simul- 
taneous — 5. Wlicre the consideration is continuing. 

coiwMom- 2. Any act of the plaintiff from which the defendant derives 
** f ’ a benefit or advantage, or any labour, trouble, detriment, or 
inconvenience, performed, taken, or sustained by the plaintiff, 
however small the benefit or inconvenience may bo (A:), may 
suffice, in law, os a “ comideratmi ” to support a promise, and 
to sustain an action e»3tbntraetn. “ A prejudice to the pro- 
misee incurred at the request of the promisor may be a consi- 
deration, as well as a benefit to the promisor proceeding from 
the promisee ; but this must be a prejudice on entering into 
tho contract, not a prejudice from the broach of it^’(A). A 
promise without consideration will not support an action (w). ■ 
“ An engagement,” says Parke, B. (»), “ by a person to 
remunerate the act of another, which benefits the former, or 
puts tho latter to any inconvenience or loss, is a binding 
engagement.” And, again, ” considenition,” says Patteaon, 

J. (o), ” moans something which is of sonte mine (p) in the eye 
of the law, moving from the plaintiff. It may be some benefit 
to tho defendant, or some detriment to tho plaintiff, but, at all 

(i) 1 Selw. N. P., 10th ed., 42. (o) Th«ma$ y. Thomat, 2 Q. B. 

See Id., 12th ed., 43. 850. 

(1) Jadgm. Gerhard y. Batee, 2 B. {p) Haigh y. Brooke, 10 Ad. A B. 
A B. 487-8 ; Orotelhir y. Farrar, Ifi 409 ; Bart y. MUee, 4 C. B., N. S, 
Q. B. 677, 680. 871 ; Weetlake v. Adatne, S Id. 248. 

(«») Beaain y. Gridkp, 15 C. B. See CoutuHer y. Haetie, 6 H. L. Ca. 
296. 678. 

(a) Mon y. Hall, B Bxoh. 50. 
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events, it must be moving fi'om the plaintiff ” (q), that is to say, 
there must be sume kind of privity between the and 

defendant in order to sustain an action ex cantraotu at suit of 


the former against the latter. 

The term “ privity,” when used by legal writers, must be 
understood to mean “ a connection or bond of union (r) {Kgor 
men) existing between parties in relation to some, particular 
tilmsaction ; ” and when it is said that an action will not lio 
for “ want of privity ” this phrase signifies that the plaintiff 
and defendant are strangers to each other quoad the subject 
matter in dispute («), or, at all events, that the plaintiff, the 
contractee, did not with sufiiciwt directness conduce to the 
consideration for the undertaking or promise of the defendant, 
the contractor. 


It will readily be inferred from the definitions of a legal 
“ consideration ” above given, that its nature may infinitely 
vary (t) “ wherever,” indeed, “ a man may do an act without 
a breach of any le^al or ■ moral obligation, that act may be a 
valid consideration for a promise to pay money to him ” (m), or 
to do any other thing. A few cases must, however, here 
suffice to show the nature of a good legal consideration, as well 
as of that privity which is requisite in order to support an 
action upon simple contract. 

Where plaintiff stipulated to discharge A. from a portion of 
a debt due to himself, and to permit B. to stand in his place as 
to that portion, defendant stipulating in return that B. should 
give plaintiff a promissory note, the consideration moving from 
plaintiff, viz., his agreement to permit B. to stand in ttie place 
of A. as his debtor, being an undertaking in legal contemplation 


($) See also, per Erie, J., Kilham t. 
CoUUr, L. J., Q. B., 66. 

(r) Per WUde, C. J., Blandy t. 2>e 
Bwrghf 6 0. B. 634. 

(«) See BtmUim t. /(mes, 2 H. & N. 
564. 


(e) See Hartley v. Ponsorby^ 7 B. & 
B. 872. 

(u) Per Lord CampheU^ C. HaM 
T. Dyson, 21 L. J., Qi B., 224, 226 ; 
8. a, 17 Q. B. 785. 
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detrimental to him, was held sufficient to sustain the promise 
by defendant {x). 

In connection with the preceding case, Lyth r. AuU (y) may 
he consulted, which offers a curious illustration of the nature 
and sufficiency of the consideration which will support a pro- 
mise at law. There the acceptance by a creditor of the sole 
and separate liability of one of tyro Joint debtors was held to be 
a good consideration for an agi'coment to discharge the otl^r 
debtor from liability. It might, indeed, pnmd facie, seem that 
the contract here disclosed was a mere nudum pactum, on the 
ground that the creditor would get nothing in return for his 
relinquishment of his claim against such last-mentioned party ; 
but a little reflection will show that the substituted liability 
was in its nature different from that which originally subsisted, 
so that, inasmuch as the Court will not inquire into the 
adequacy of the consideration for a promise (s), the agreement 
in question would be unimpeachable in a strictly legal point of 
view. It is, moreover, demonstrable, as remarked by Alderson, 
B., in the case before us, that the solo security of A. may be a 
better thing than the joint security of A. and B. ; for by 
accepting the solo security of A., instead of the joint security 
of both debtors, the creditor possesses a legal remedy against 
A. during his lifetime, and against his assets after his death, 
and no security whatever against B. "Whereas, in the case of 
a joint security, after the death of A, there, exists a legal 
liability of B., and no legal liability of A.’8 assets, but an 
equitable remedy against the assets of A., subject to the necessity 
of making B. a party to a suit in equity. Now, these two 
securities are different things, and therefore a bargain to 
the one for the other is good. Cases may be suggested of A. 
being rich and B. poor, in which the advantage of taking 
A. as the debtor in lieu of A. and B. is clear ; or it may 
be that A. is as rich as B., in which case the creditor may 

(«) Peate r. XHctm, 1 Cr. M. fc B. (y) 7 Bzdii. 669. 

498. , <*) Per Porte, R, 7 Rx«h. 671. 



CONTRACTS GENERALLY. 

fairly consider that one debtor alone is prefsrable to both 
together (a). 

But, although a Court of law will not inquire into the 
adequacy of the consideration for a promise, it will inquire so 
far as to satisfy itself that the consideration is of some value (&), 
and not illusory merely (c). "Where, therefore, the consider- 
atiw for the defendant’s promise was stated to be the release 
and conveyance by the plaintiff of his interest in certain pre- 
mises at the defendant’s request, but the declaration did not 
show that the plaintiff had any interest in the said premises, 
except a lien upon them, which was expressly reserved by 
him, the declaration was hold bad as disclosing no legal con- 
sideration for the alleged promise (<?). So, in Fremlin v. 
Hamilton (<?), a declaration setting forth a memorandum of 
agreement of demise and for a lease was held bad, on the 
ground that it disclosed no consideration for the alleged agree- 
ment oh the part of the testator ; and it was remarked per 
Cur., that, although “ the Procedure Act has no doubt afforded 
great latitude in pleading,” yet “ it has not removed the 
necessity of stating a consideration for an agreement upon 
which a party is sought to be charged ” (/). v 

Again, where, A. being indebted to the plaintiff in a certain 
amount^ and B. being indebted to A. in another amount, the 
defendant, in consideration of being permitted by A. to sue B. 
in his name, promised to pay A.’s debt to the plain^ff, and A. 
gave such permission ; whereupon the defendant recovered 
from B. : judgment was arrested, on the ground that the 


(а) 7 Exch. 674-5. 

(б) Per PeUteaont J., Thomas 
Thomas^ cited ante, p. 316; jndgm. 
Haigh y. Brooks^ 10 Ad. k E. 320; 
Ifall y. Ckynder^ 2 G. B., N. 8 ., 22 ; 
cited Smieh r. Neale, Id. 89. 

(c) White y. BlueU, 23 L. J., Ejl, 

86 . 

(d) Kaye y. Dutton, 7 M. & Gr. 
8079 Smart y. Sandars, 5 C. B. 


904 ; Edwards y. Baugh, 11 M, k W. 
641 ; Strickland y. Turner, 7 Exch. 
208 : Wright y. Colls, 8 0. B. 150 ; 
Ashvjorth y. Mounsey, 9 Exch. 175. 
See Bridgman y. Deem, 7 Exch. 199. 
(c) 8 Exch. 308. 

(/) See Hutchinsm y. Read, 4 
Exch. 761 ; Orme y. OaUaway, 9 
Exch. 544.' 


aiir 
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plaintiff was a mere stranger to the consideration for defendant’s 
promise, having done nothing of trouble to himself or of benefit 
to the defendant {g). 

It will be remarked, that the case last cited shows not only 
the nature of a sufficient legal consideration for a promise, but 
also the necessity ol privity (h) between the parties to an action 
founded upon promises, in order that it may bo sustainable (i). 
In Co6b V. Becke (k) this latter point receives apt illustration ; 
thero 13., the country attorney of A., sent a sum of money to 
the defendants, who whore B.’s London agents, to be paid to 
C. on account of A., and the defendants promised B. to pay the 
money transmitted according to his, B.’s, directions ; but, after- 
wards, being applied to by C., refused to pay it, claiming a 
balance duo to themselves from B. on a general account between 
them. Upon this state of facts it was held, that an action for 
money had and received would not lie against the defendants, 
nt suit of A. “ The general rule,” said Lord Denman, C. J., 
“ undoubtedly is, that there is no privity between the agent in 
town and the client in the country : the former cannot maintain 
an action against the latter for his fees, nor the latter against 
the former for negligence. Something, therefore, is necessary, 
beyond the mere relation of the parties to each other as above 
stated, to make the agent in town liable to the client.”* The 
subject here touched upon is more fully explained in Robbins 
v. Fennell (1), where it is laid down that the client cannot 
maintain an action for money had and received against the 
town agent of his attorney, “ unless the law will imply a con- 
tract to pay on request, from the relation which the several 
parties bear towards each other.” Now the client employs the 
country attorney, is answerable to him for costs, and in case of 
negligence or misconduct must come upon him for redress. 

iff) Bmume ▼. Mown, 1 Ventr. 6 ; (t) See Chnffimkoefe t. DmAuz, 6 B. 

Onm V. Rogers, 1 Stra. 592 ; Priee v. k B. 746, 755. 

RaHon, 4 B. A Ad. 438. (k) 6 Q. B. 980. 

(A) Ante, p. 317. (1) 11 Q. B. 248, 256. 
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He is entitled to credit for all sums which, the attorney may 
happen to owe him, and though he probably knows that the 
business must be carried on by a town agent, his payment for 
it to such agent is no discharge to him against the attorney (m). 
In like manner the attorney employs and is liable to the 
town agent, who knows nothing of the client but his name, 
and is not even to that extent known by him-. The town 
agent could not maintain an action for work and labour 
against the client by whom he was not employed; and the 
rights and liabilities of the parties in ‘such a case would be 
reciprocal («). 

It has been held that an infant suing by prochein aray 
may recover from the attorney in the action damages and 
costs paid by the defendant as money had and received to the 
use of the infant (o). 

A simple instance of the necessity of privity between parties 
in order to sustain an action founded upon contract is given by 
Parke, J., in Baron v. Husband (/>), who says, “ If I give a 
sum of money to my servant to pay a tradesman, the latter 
cannot maintain an action for money had and received against 
the servant.” So, where A. contracts with B., acting as agetd 
for C., the legal privity is between A. the contractor and C. the 
contra6tcc ; so that B. can in general neither sue nor be sued 
upon the contract {q). 

But, although “ the remedy for breach of contract is by the 


(m) Yates v. Frechletim^ 2 Doug. 623. 

(n) Judgm. 11 Q. B. 256. See 
Rdbhins v* Heathy Id. 257, (c). 

(o) CoUins y. Brooh 4 H. & N. 270; 
S. a, 29 L. J., Ex., 255. See Wil- 
kineon v. Qramit^ 18 C. B. 319, where 
the fiolicitor of a propoaed mortgagee 
was held not entitled to recoyer the 
amount of his charges from the pro- 
posed mortgagor — the negotiation for 
the mortgage having gone off through 
the default of the latter party. 

(p) 4 B. & Ad. 611, 612 ; WiUwau 


y. Everett, 14 East, 582 ; Lilly y. 
Hays, 6 Ad. & E. 548 ; cited and dis- 
tiuguished in Noble y. National Bis* 
coutU Go., 5 H. A N. 228, and in 
Idversidge v. Broadhent, 4 Id. 611. 

( 9 ) See, further, as to want of pri- 
yity, Liu v. Martindale, 18 0. B. 314 ; 
Hdl y. Kicking, 3 C. B. 299 ; jBfor- 
lono y. Bii'onme, 16 M. & W. 126 ; 
Hooper y, Treffry, 1 Exch. 17 ; Driver 
y. Bwrton,, 17 Q. B. 989 ; KUkam v. 
Collier, 21 L. J., Q. B., 65 ; Robertson 
V. Wait, 8 Exch. 299. 
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geneiftl rule of our law confined to the contracting parties” (r), 
there are some cases, as we shall presently see, in which the 
law will imply not merely the request hut also the prtimise*of 
the contractor («) ; and there are other cases in which an 
obligation to pay money is impdsed, either hy the law of the 
land, or by virtue of the bye-law of some corporate body — 
which bye-law within its limits, and with respect to the persons 
upon whom it lawfully operates, has the same effect as an Act 
of Parliament has upon the community at large (t). Further, 
an action of debt will lie not merely where there is a contract 
express or implied between the parties, hut wherever there is a 
legal right on the one side to receive the money sued for, and 
a legal liability on the other to pay it (*«). Debt will also lie 
for recovery of a penalty under a statute (it). 

In OerMrd v. Bates (y) the first count of the declaration 
alleged, that, before the defendant’s promise after mentioned, 
the defendant and others had formed a company, the capital of 
which was divided into a certain number of 1/. shares, oiit of 
which 12,000 were to be appropriated to the public at 128. Grf. 
per share, free from further calls — that the defendant was a 
promoter and managing director of the company, and, in 
offeiing the said 12,000 shares to the public, had, in such 
character, “ guaranteed and promised to the bearers ” of those 
shares a minimum annual dividend of 33 per cent., payable 
half-yoaily, and that tho said guarantee and promise should 
remain in force until tho said 128. Qd. per share should ho 
thus repaid to tbo bearers of the 12,000 shares before men- 
tioned. Tho declaration then averred, that the plaintiff, con- 
fiding in the defendant’s said promise, became tlie purchaser 
and bearer of 2500 of the 12,000 shares at 12s. 6d. per share, 

(r) Per Coleridge, J., Lumley t. 640 ; S Bla. Com. 160. 

2 E. & B. 246. (u) Adduon y. Mayor of Preston, 

(s) Ante, p. SOS ; post, p. 326. 12 C. B. 108, 138. 

(t) Per Lord Abinger, 0. B., Hop- (*) 3 Bla. Com, 161. ' 

Um y. Metyor of Sumnsea, 4 M. & W. (y) 2 B. & B. 476. 
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and took the same on the faith of the defendant’s guarantee 
and promise, and not otherwise, and had fulfilled the engage- 
ment on his part, yet that the defendant had not paid any 
dividend. This count of the declaration was held to be bad 
on demurrer: 1st, because it did not sufficiently allege any 
promise to the plaintiff ( 2 ) ; 2nd, because there appeared to he 
an entire absence of consideration, inasmuch as it was not 
stated, that, “ from the plaintiff’s hupng and becoming bearer 
of ” the shares mentioned, any benefit accrued to the defen- 
dant ; or that, at the time when the contract was supposed to 
have been entered into, any prejudice accrued to the plaintiff ; 
3rd, because there was nothing to show any request by the 
defendant to the plaintiff, and no privity was established 
between them. I have mentioned this case at some length, in 
order that the count above abstracted may be compared with 
the second count of the “declaration hereafter noticed in con- 
nection with actions founded upon tort, and with the rule as 
to privity applicable in the latter class of cases. 

With the facts and decision in Gerhard v. Batea, so far as 
above mentioned, may usefully bo contrasted that peculiar 
class of cases there alluded to by Lord Camphelly in which it 
has been held, that an action may be maintained for a reward 
offered in a public advertisement, at suit of one who has 
fulfilled the conditions indicated therein (a). In such, cases 
there might at first sight seem to be a want of privity, there 
is, however, a distinct promise to any one who- shall bring 
himself within the terms of the advertisement ; and there is a 
good consideration for the promise in the benefit to' accrue to 
the promisor, — as in showing that ho is heir-at-law toa person 
who died seised of real property and intestate ; or preju^co to 
the promisee, — as, that he shall entitle himself to the reward 

( 2 ) As to which, post^ p. 825. 4 M. & W. 16 ; Thatcher y, England^ 

(a) 9ee WUUams ▼. Carwardine, 4 8 C. B. 254 ; M*Ktine v. Joynson-f 5 

B. A Ad. 621 ; Lockhart y. Barnard^ 0. B., N. S., 218. 

14 M. A W. 674 ; Laincmter y. WaUh^ 

y2 
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by voluntarily coining forward as a witness. Those cases, 
nevertheless, remarked Ijord Campbell, although not now to bo 
questioned, are somewhat anomalous, and “ the party who 
makes the discovery might perhaps have been permitted to 
sue for work and labour done and performed at the request 
of the defendant, the sum stated in the advertisement 
being used as evidence of what ought to bo lecovcred on a 
quantum meruit." 

Tho meaning of the term ‘ consideration ’ and of ‘ privity ’ 
being now apparent, it will bo convenient to notice, that tho 
consideration may bo altogether paet and ereeuted at tho time 
when tho promise is made ; it may be contemporaneous or 
concurrent with tho promise (J)), as, where two persons meet 
together and reciprocally promise to do certain specified things, 
tho promise of tho one party being the consideratidn for the 
promise of tho other (c). It may sometimes bo correctly 
designated as ‘ continuing* ns in Poieley v. WaTker (rf), where 
tho subsisting relation -of landlord and tenant was held to 
bo a sufficient consideration for tho tenant’s promise to 
manage a farm in a husbandliko manner. Lastly, tho con- 
sideration may bo executory — as, where A., in consideration 
that B. will do something specified at a future day, pro- 
mises that he will himself do some other thing (p). Now, 
in this case, difficulty may bo felt in determining whether 
tho promise made by one of these parties is, in truth, 
tho consideration for that made by the other of them, or 
whether tho performance of the one promise be tho con- 
sideration for tho other, in wludi latter case such performance 


(&) See Wtii V. Jackson^ 16 Q. B. 
880 ; Tipper v. BicknelU cited aDtc» 
p. 314 ; Tk<trnion v. Jenyns^ 1 M. & 
Or. 166 ; Harvey ▼. Johnst(m^ 6 C, B. 
295 . 

(e) See Christie v. Borelly^ 29 L. J., 
0. P.» 158, 155. Mutual promisee 
to perform ai^reements ’* are not to be 
amred iu pleading : G. L. Proc. Act,’ 


1852, B. 49. 

{d) 5 T. R. 373 ; recognised Beale 
▼. Zanders, 3 Bing. N. C. 850. See 
also Mae^ y. QoodaU^ cited ante, 
p. 314. 

(e) See Hicke v. Gregory, 8 0. B, 
378, 387 ; Payne y. WiUon, 7 B. & 
0. 423. 
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will constitute a condition ptcccdcnt to the right to sue. 
This difficulty can only bo surmounted by looking narrowly at 
the words of the agreement entered into, add at the intention 
of the contracting parties (/). 

3. The third ingredient which enters into the conception 
of a simple contract, complete in all its pai'ts, is •the 
promise to do or not to do a particular thing made by the 
contractor to the contracteo (</). In every executory con- 
tract it is dear that there must be a promise — express 
or implied — ^by the former of these parties to the latter ; for, 
if A. request B. to do something for him, and B. does it, 
the law will (if necessary) imply a promise by A. to romu- 
uoratc B. for the trouble taken or inconvenience suifored 
on his behalf; though this implication may bo rebuttbd by 
cii'cumstarfbcs. 

In the case, also, of an executed cousideration moved by a 
previous re<j[ue.st (//), express or implied, the law will, in . 
gt'fierul, in the absence of any express promise, iiiqdy a pro- 
mise by the contractor (t). There are, however, exceptions to 
this rule, the more important of which ai'e as follow: — 1. 
Under the paificular circumstances specified at p. 313, viz. 
whei’c the plaintiff has voluutaiily done that whereimto the 
defendant was legally compellable ; for there, as already 
shown, an express promise by the delbudant is necessary, 
in order that an action aguinat him may be sustainable for 
breach of contract. 2. In the case of a barrister or a 
jdiysician, who, although he may have acted at the request 
of the client or patient, will iwt, icithout proof of an actual 


(/) See Thovfic v. Thorpe^ 1 Ld. 
Raym. 662 ; Gravea v. Legg^ 9 Bxcli. 
,709 ; a C. 11 Id. 642 ; *2 H. & N. 210. 

Performance of conditions precedent 
may now be averred generally in plead- 
ing : C. L. Proc. Act, 1852, b. 57. 

{g) Ante, p. 308. 

(A) The general rul<^ it will be re- 


membered, is, that a past consideration 
will not support a subsequent promise, 
mtlcas moved by a prevuma reguteat^ 
ante, p. 308 ; Jlayea v. Warren^ 2 
Stra. 933. 

(t) See Noidenalrom v. Piit, 13 M. 

W. 723 ; Streeter v- Jlorloekf 1 
Bing. 34. 
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contract, be entitled to sue him for services professionally 
rendered (Jt), the presumption of law being here agai n st the 
flYiHtfliiftfl of a contract for remuneration (^). 3. In the case 

of an infant who cannot bind himsolf except for necessaries, 
and whoso express promise, unless made in writing after 
he comes of ago, will not suffice to charge him. 4. In the 
case of a feme covert, whose contract, with some rare 
exceptions, is absolutely void (w). 5. In certain cases where 

the legal remedy is barred, although the right remains (»). 
Cases falling under one or other of the three latter of the 
classes just specified will be further alluded to in subsequent 
portions of this work. 

Whore the consideration, although past and executed, 
will support an action by reason of there having been an 
antecedent request, express or implied, it is a general and 
very important rule, tliat the consideration “ will sup- 
port no other promise tlum such as would be implied by 
law** (o). 

Thus, where an account has been stated between parties, 
and a balance ascertained to be due from one of them to the 
other, tho law implies a promise by the debtor to pay on request, 
so that any er post facto promise by him differing in its nature 
therefrom, ex. gr. to pay on a particular day named, would be 
nudum pactum, unless made upon a new consideration. If 
this woro not so, there would, in truth, bo “ two co-existing 
promises on one consideration ” {p ) — a state of things mani- 
festly incongruous and nonsensical. 

(£:) Ohmiey v. Boheot, 4 T. R. 317 ; cent authorities, beginning with Hop- 
VeiteA v. Biutell, 8 Q. B. 928 ; Hoff- Iti7is y. Logan, infra, and ending with 
gint V. Gordon, Id. 466. Boteorla y. Thojnaa, infra, where the 

(1) Per Coleridge, J., 3 Q. B. 937. eonsideration is past and executed, it 
* (m) It will be almost superfluous to will support only such a promise as the 
obserre, that a contract yoid in its in- law wUl imply from that «y e «<i t,ed con- 
ception cannot be rendered yalid by a sidemtion : Judgm. 6 C. B. 174, and 
subsequent express promise. cases cited post. 

(») PoB^ p. 329. (p) Hopbine v. Logan, 5 M. & W. 

(«) “ According to the current of re- 241, 249. 



CONTBAOTS OBNEBALLT. Slfti 

• • 

* 

Jtoseorla y. Thomas (g) is usually cited with reference to the 
extent and nature of the promise which may he supported by ' 
an executed consideration : there the declaration (in assumpsit) 
stated, that, in consideration that plaintiff, at the request of 
defendant, Ixad bought of defendant a horse at a certain price, 
defendant promised that the homo was sound and free from 
rice, &c., whereas he was not free froiji vice ; after verdict for 
the plaintiff, it was objected, in arrest of judgment, that tho 
precedent executed consideration was insufricient to support 
the subsequent alleged promise ; and this objection was held 
fatal by tho Court of Queen’s Bench, for tho promise must, 
as a general rule, bo co-oxtensive with tho consideration ; but, 

“ in tho present case tho only promise that would result from 
the consideration as stated, and bo co-extonsivo with it, would 
bo to deliver the horse upon request ; ” and “ the consideration 
stated would not raise an implied promise by tho defendant/ 
that the horse was sound or free from vice.” Lord Denman f 
C. J., after making tho remarks above cited, proceeds to con-, 
sider whether the consideration specified would support an 
express promise, and concludes, from tho cases, that it would 
not ; because, “ a consideration past and executed will support 
no other promise than such as would bo implied by law.” 

Emmens v. Kklerton (r) will henceforth be regarded as a 
loading authority, with reference to tho rule, that a past con- 
sideration will support no promise other than what tho law 
would imply. There the action was brought by a solicitor 
against the secretory of an insurance company, tho declaration 
stating, that “ it was agreed by and between tho plaintiff and 
tho said company, that, from tho 1st of January ib/sn next, the 
plaintiff, as tho attonioy and solicitor of tho comjtoy, should 
receive and accept a salary of 100/. per annum in lieu of ren- 
dering an annual bill of costs for general business transacted 

( 9 ) 8 Q. B. 234 ; Kaye t. Dutton, (r> 4 H. L. Ctt, 624 ; S. 0. 18 C. B. 

7 M. & Gr. 807 ; Aikimon v. Stephens, 495 ; 6 0. B. ICO ; 4 C. B. 479 ; Lat- 

7 Exeb. 572. tiiaore v. Gjubi'rard, 1 Excli. 809. 
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by the plaintiff for the said company as such attorney and 
solicitor, and should and would, for such salary of 100/. per 
annum, advise and act for the said company on all occasions in 
all matters (with certain specified exceptions) connected with the 
said company.” That, the said agreement being so made, after- 
wards, “ in consideration that tho plaintiff had, at the request 
of tho said company, promised the said company to perform 
and fulfil the same in all things on his part, the said company 
promised tho plaintiff to perform and fulfil the same in all 
things on their part, and to retain and employ him as such 
attorney and solicitor of the said company ^ on tho terms afore- 
said.” The breach alleged was, that the company did not nor 
would continue to retain or employ the plaintiff as their soli- 
citor on the terms stated, but wrongfully and writhout rcason- 
iihlc cause dismissed him. The technical question which arose 
u])ou tho count of the declaration above set out, and which 
was discussed successively in tho Court of Common Pleas, in 
tho Exchequer Chamber, and in tho House of Lords, was, 
whether tho alleged promise to retain and employ was to bo 
implied from tho agreement stated, or whether it did not, in 
sumo measure, enlanje tho general promise to perform tlmt 
agreement, so as to bo nudum pactum, unless supported by 
some new consideration. 

“If,” said Crompton, J., delivering his opinion in regard 
to tho validity of the declaration to the House of Lords, 
“tho agreement itself contains this same promise to retain 
and employ as such attorney on tho terms aforesaid, then 
these words, being surplusage, will not prejudice the count, and 
must bo taken as merely pointing tho promise to the breach 
afterwards assigned, for ceasing to retain and employ.” 

“ If, on tho other hand, tho words in question at all enlarge 
the previous agreement by binding the company to retain the 
plaintiff in any manner in which the agreement did not bind 
them, os by binding tho company to find him any particular 
work, or to keep him in work, or to employ him in any of 
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the busmess which ho was not to do for the 100^. per annum, 
or to continue him in the employment for any time for which 
they were not hound by the agreement, — ^the count will bo 
bad for want of a consideration to support this additional 
promise.’' 

Such being the precise questions for decision in JSmmem v. 
JSIderton, the majority of the Judges held, and in conformity 
with their opinion the Uouso of Lords determined, that the 
former of the two views above suggested, with i*eferenco to the 
legal meaning of the words used in the declaration, was correct, 
and that the declaration itself was consequently good. The 
promise to “ retain and employ 'V being restricted and limited 
by the terms of the agreement therein previously sot out as 
having been made between the parties. 

But, although it is generally true, as above stated, that a 
consideration past and executed will support only such a 
promise as the law will imply therefrom («), that strict rule 
has, in certain cases, been departed from, and the Courts have 
hold, that, where the consideration for a promise was origi- 
nally beneficial to the party promising, yet, if ho be protected 
from liability by some provision of the statute or common law 
meant for his advantage, he may renounce tho benefit of that 
law ; and, if ho promises to pay tho debt, which is only what 
an honest man ought to do, he is then bound by tho law to 
perform it (i). 

As exemplifying tho qualification just stated of tho general 
rule, let us take tho case of a debt barred by the Statute of 
Limitations. A debt so barred, says Parke, B. {u), is unques- 
tionably a sufficient consideration for every promise, absolute 
or unqualified, qualified or conditional, to pay it. Promises to 
pay a debt simply or by instalments, or when tho party is able, 
are all equally supported by tho past consideration, and, when 

(«) Ante, p. 326. 3 B. & F. 262. 

(t) Jndgm. Earle v. Olvter, 2 Exch. (w) See Eeevee v. Ueanu, 1 M. & VT. 
90, ciiiiig note to WeitndU v. Adney^ 323. 
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the debt has become payable iminnier, may be given in evi- 
dence to support an indebitatus count in the declaration for its 
recovery (j*). So, when the debt is not already barred by the 
statute, a promise to pay the creditor will revive it, and make 
^ it a now debt, and a promise to an executor to pay a debt due 
to his testator creates a new debt to him. But although an ^ 
express promise revives the debt in any of the cases just men- 
tioned, it must not thence bo inferred that the debt will be a 
sufficient consideration to support a promise to do a collaieml 
thing — as to supply goods, or to perform work and labour (y). 
Tn such case, the promise would be but an accord unexecuted, 
and no action would lie for n^jt executing it (s). 

One class of cases, viz., where there has boon a moral con- 
sideration for a subsequent express promise, must hero bo spe- 
cially noticed, because it was at one time thought that tho 
obligation thus created might sustain and render binding a 
subsequent express promise ; but this doctrine seems to have 
been shaken by Littlefield v. Shee {a ) ; and has been definitively 
exploded in Emtirood v. Kenyon [b) and Beaumont v Reece (c), 
where Lord Denman states tho result of the cases to be, that 
“ an express promise cannot be supported by a consklorution 
from which tho law could iiot imply a promise,” save only in 
certain eases which ho specifies. 

Tho doctrine now accordingly established upon tho point in 
question may be supported by reasoning such as Dr. Story 
urges in his Treatise on Bailments [d ) : “ There arc,” says 
that eminent jurist, “ i lany rights and duties of moral obli- 


(st) In Smith v. Thorne^ IS (j. B. 
189, Parity B., obeterves, ‘*Tlie ac- 
knowledgmont innst l»e consistent with 
an intuutioii to pay either on rctpiest, 
or else (which practically comes tu the 
same thing) at the end of a particular 
period which lias elapsed, or on some 
condition which has been fulSlled.’* 
St vide per Wigram^ V. 0., Philips v. 
Philips, 8 Hare, 231, 299. 


(y) See Reeves v. Heame, 1 M. & W. 
323. 

(z) Judgm. 2 Exch. 90. 

(a) 2 B. & Ad. 811. 

{h) 11 Ad. & E. 438. 

(c) 8 Q. B. 483 ; recognised in 
Fisher v. Bridges, 8 E. & B. 642, re- ' 
verbing judgm. in S. C, 2 B. & B. 
118. 

(d) 5th ed., p. 183. 
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gation wliioli the common law does not even attempt to 
enforce. It deems them of imperfect obligation, and therefore 
leaves them to the conscience of the individual. And, in a 
practical sense, there is wisdom in this course ; for judicial 
tribunals would otherwise be overwhelmed with litigation,., or 
would become scenes of the sharpest conflict upon questions of 
casuistry and conscience” (e). 

From what has been just said, it follows that the mere 
moral obHgatiou on a father to maintain his child affords no 
inference of a legal promise to pay his debts ; so that, “ if a 
father turns his son upon the world, the son’s only resource, 
in the absence of anything to show a contract on the father’s 
part, is to apply to the parish, and then the proper stops will 
be taken to enforce the performance of the parent’s legal 
duty ” (/). If, indeed, a father does any specific act, from 
which it may reasonably bo inferred that ho has authorised 
his son to contract a debt, ho may be liable in respect of the 
debt so contracted (g). But the law does not authorise a son 
to bind his father by his contracts (h). 


Although, when strictly and technically examined, a simple 
contnict may doubtless be analysed as in the preceding pages, 
and, if thus analysed, will bo found, as there stated, to 
consist of a request, a comulcratioH, and a promise; yet so 
min ute and critical an inquiry into its elements is not in 
very many cases needed, preliminary to- adjudicating in an 


(«) Courts of law therefore* ** decide 
according to the Ugol obligations of 
parties : ” per Alderson, B., Turner v. 
Mason, 14 M. & W. 117. 

(/) Per Jervis, 0. J., Shelton y. 
SpringeU, 11 C. B. 456. Per Lord 
Abinger, C. B., Mortimore v. Wrighi, 
6 M. 4c W. 482. A promise to the 
plaintiff (an unmarried woman), that, 
if she will abstain from affiliating a 
child, the defendant will pay for its 


maintenance^ is founded on good legal 
consideration : Linnegar v. Hodd, 5 
C. B. 437 ; Jennings v. Brown, 9 M. 
& W. 496. See Crowhurst v. Lewe- 
rack, 8 Exch. 208 ; with which com- 
pare Smilh Y. Roche, 6 C. B., N. 8., 
223 ; ante, p. 326 ; Cooper y. Parlur, 
14 C. B. 118. 

(gr) Per Lord Abingcr, C, B., Morti- 
imre y. Wright, supra. 

(h) Per Maide, J., 11 C. B., 466. 
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action founded upon it. The truth of this remark will suffi- 
ciently appear from what has been already said relative to 
implied contracts, promises and requests («). And wo should 
also remember that in very many cases no question at all is 
railed as to the fact of nonm contract having been entered into 
between the parties, the sole issue at the trial having re- 
ference to the precise terms and nature of such contract. 
The same facts will, moreover, frequently servo to evidenco 
either an executed or an executory contract, at the option 
of the pleader (A*), according as they are regarded by him 
iijn'iori or ex post facto. 

It sometimes happens, also, that a consideration, which 
at first sight appears to have been past at the time of the 
alleged promise, and thcretbro insufficient to support it, is 
found on examination to have been in truth concurrent, and 
consequently luiexcoptionablc. In Steele v. Hoe (f), the 
Court of Queen’s Boneh take occasion to observe, that “ The 
expression that a promise is founded upon a consideration 
conveys the notion that the consideration precedes the promise 
in the mind of the party making the promise ; ho promises 
because the coiLsidcration exists ; and this form of expression 
is shown by the authorities to have been frequently used when 
the consideration and the promise are concurrent. Each side 
of a contract is consideration or promise according to the party 
speaking of it ; and if each party wore to put into writing his 
own promise, eiujh side of the contract would in turn appear 
to have preceded the other, though both formed one agree- 
ment.” When the woi'ds of an agreement in their ordinary 
acceptation are thus capable of expressing either a past or a 
concurrent consideration, and where upon one construction 
the instrument would bo void, the other construction is to be 

(i) Auie, pp- 254, 324. llurloeh^ 1 Bmg. 34. 

(X?) Seo PiAynt v. 7 B. & C. (/) 14 Q. B. 431, 445. 

423 ; cited 2 & N. 524.; Streeier v. 
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adopted which makes it valid (m), ttt re<t magis mleat qmm 
pereat. 

Wo thus see that various reasons may be adduced expla- 
natory of what has been above said ; viz., that any minute 
analysis, such as has been heretofore submitted, of a simple 
contract is, in very many cases which occur to the practitioner, 
wholly unnecessary. And if, furthermore, we call to mind 
that the common indfhiialm counts will often alone suffice in 
an action of debt on simple contract, wo shall readily see why 
it is that questions involving distinctions so nice and subtle 
as those which have been latterly under discussion, compa- 
ratively seldom present themselves for judicial notice or 
inquiry. 


Having in the previous pages characterised and classified 
according to their rank the various kinds of contracts — 
having successively adverted to contracts of record — to special 
and to simple contiacts, I propose to consider briefly some 
few lules of general and extensive application, which influence 
our Courts iii adjudicating upon thdm, and which may with 
truth be said to have a direct and impoitant bearing upon 
even the most ordinary dcaliiigs between man and man. 

Now, with reference to contracts, of whatsoever kind they 
be, the primary rule is, that good faith must be obscivcd 
between the contracting parties — ex ilolo malo non oritur 
actio («). — "No contract,” says Vafteson, J. (o), "can aiiso 
out of a fraud, (*. <?. unless the party upon whom such fraud 
was practised chooses to accept and ratify the contract (_p),) 


8omo rules 
ot ffeueral 
apimontiOU 
rolatnipr to 
coiitinc ts-~> 
spccjtil or 
miuplo 


Effect of 
fVaud on 
ionti lets 


(m) Judgm. Steele y. Hoe^ 14 Q. B. 
445 ; Ooldshede y. Swan^ 1 Exeb. 154 ; 
Baikbndge v. Wade, 16 Q. B 89 ; 
Oldershaw v. Kinr/^ 2 H. & N. 517 ; 
S. O. Id. 399 ; Thornton y, JenynSf 1 
M. & Or. 166, 188-9. 

(n) To tbe remaiks upon this maxtiu 
in Leg* Max., 3rd ed , pp 655 et seq , 


the readei is refericd for additional in- 
formation as to tbe subject touched 
upon in the text. 

(o) Campbell y. Fleming^ 1 Ad. & 
E. 42 ; Jones y. YateSf 9 B. A C. 532, 
539. 

{p) See Wbite v Garden, 10 0 B 
910, 927, (where Talfomd, J., says, 
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and an action brought upon a supposed contract which is 
shown to have arisen from fraud may be resisted.” It might, 
indeed, be imjjossiblo to give a definition of wbat constitutes 
fraud so as to meet all tho various combinations of circum- 
stances to which that word would apply ; but there can bo no 
difficulty in saying, that “whenever any one has by wilful 
misrepresentation induced another to part with his rights on 
the belief that such representation was true,” this is, in the 
. plainest and most obvious sense, a fraud which a Court of 
justice will not tolerate {q). The terms explanatory of what 
fraud is, hero used, being very general, may, it is conceived, 
bo so understood as to include any case involving it which 
can readily be -suggested — whether tho contract in question 
be executed or executory — sjjccial or simple. 

On tho ground of fraud, artifice, or deceit, as we have 
alroadj’'*sccn (»•), the judgment of a Court of law may be set 
aside (s), and , a deed although duly executed maybe success- 
fully impugiied ; rt fortiori, then, may fraud be alleged to 
nullify a contract i>3t under seal, or with a view to compelling 
tho restitution of properJj' transferred or money paid in pur- 
suance of it. “ A person,” it "^^as been said, “ who is induced 
to part W’ith his property on a /fraudulent contract, may, on 


A contract for tho sale of goods, 
though obtained by fraud, is perfectly 
good, if tho party defrauded thinks fit 
to ratify it.”) Khigsford y. 1 

H. k N. 677, reversing C7., 11 Kxch. 
603. 

In Stevenson v, Newnham^ 13 C. B. 
285, 303, the Court observe, “It roust 
be considered as established, that fraud 
only giTes a right to avoid a contract or 
purchase. And see the cases cited 
Ib. ; BUUter v. Young, 6 E. & B. 1, 
17, 26 ; Per ParhCi B., Murray v. 
Mannp 2 Bxch. 641. 

In The J}eposU and General Life 
7ns. Co, V. Ayecovgh, 6 & B. 761, 

Lord Campbell, C. J., says, “It is now 


Veil settled that a contract tainted by 
fraVu!' .is not void, but is only voidable 
at the election ot iiho party defrauded.” 

As to rescinding a contract on the 
ground of fraud, see Clarke v. Dickson, 
1 E. B. &; B, 148 ; Cole v. Bishop, Id. 
160 n. (Z). 

( 7 ) Per Lord Cramoorih, Reynell v, 
Sprye, 1 De G., M. & G. 691. See 
Cur son v. Belworthy, 3 H. L. Ca. 
742. For a definition of fraud, consult 
also Bichardson Diet, and Roget. The- 
' saur., ad verb. 

(r) Ante, pp. 266, 290. 

(a) See Bowen v. Evans, 2 H. L. Oa. 
257. 
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discovering the fraud, avoid the contract, and claim a return 
of what has been advanced upon it. Fraud destroys the 
contract ah initio, and the fraudidcnt purchaser has no title. 
But if the party defrauded would disaffirm the contract, he 
must do so at the earliest practicable moment after discovery 
of the cheat. That is the time to make his election, and it 
must be done promptly and unreservedly. He must not 
liesitato, nor can ho bo idlowcd to deal with tlie subject matter 
of the contract and afterwards rescind it. The election is with 
him, he may affirm or disaffirm the contract, but ho cannot do 
both ; and if ho concludes to abide by it as uj)on the whole 
advantageous, he shall not afterwards be permitted to question 
its validity ” (^). 

A few cases shall presently bo cited in illustration of the 
remark that fraud will vitiate and avoid a simple contract. 
I would, however, first observe, that a distinction undeniably 
exists betv cen moral tuid legal fraud ; that there are many 
kinds of moral fraud which clearly could not bo made avail- 
able, either as ground of action or by way of defence, in a 
Court of law. Thus a vendor is entitled to sell for the best 
price he can get, and is not in any way liable at law for a 
simple commendation of his own goods, however worthless 
they may be, provided he has not made any false state- 
ment as to tlieir quality or condition, nor asserted anything 
respecting them which may amoimt to a warranty in legal 
contemplation {a). 

In a recent case {x), it was hold that the sale of a glandcrcd 
horse by a person knntcing it to be so, gives no right of action 
to a buyer ignorant of the defect, and, in consequence of it, 
sustaining damage. Here, remarked Brnmwell, B., the buyer 
knows of the possible existence of the defect, or ho does not. 


{t) Masson Y. Bovet^ \l>QvXo (u) Lof^, Max., drd ed., 700, and 

E». 73>4; Campbell v. Fleming^ 1 Ad. cases there cited. 

& E. 40; and see cases cited supra (x) Hill v. Balls, 2 H. k N. 299, 

n. 305-6. 


Moral and 
legal fraud. 
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On the foimcT assumption, he has no right of complaint if ho 
chose to purchase without a warranty : on the latter assump- 
tion, he ought not to bo any better off for his ignorance. 
The rule caveat emptor is in truth applicable under the 
circumstances supposed. It has been held, too, that the 
vendor of a chattel, in which there *is a patent defect which 
greatly diminishes its value, will not incur liability by silence 
with regard to it (y) ; and if A. treats with B. for the purchase 
of an estate knowing that there is a valuable mine under it, 
and B. makes no iriquiry, there is authority to show that A. 
is not bound either at law or in equity to give information as to 
tho existence of the mine (s). Now, in any of the cases here 
suggested, although tho moralist might possibly condemn, 
our law would decline to give redress. Non omne quod licet 
Immtum e&t (a)f. 

As, on tho one hand, there may thus be an intention to 
mislead, or .even an attempt to induce a person iinknoMringly 
to sacrifice his own interest, with6ut fraud in law | so, on the 
other hand, legal fraud may exist, without any serious amount 
of moral turpitude. “ Tho cases,” says Parke, B., in Murray 
V. Mann ip), “show a distinction between legal and moral 
fraud. For instance, where a person purports to accept a bill 
of exchange by procuration, when in fact ho has no such 
authority, that has been held (c) a legal fraud, rendering tho 
party liable to an action of deceit,” although tho jury neg^atived 
tho existence of fraud. 

As to the sufiicioncy of “ legal ” fraud to support an action 
when unaccompanied by any dcgi'ce of “moral” fraud, 

(y) Leg. Hsx., 8rd ed., 701, 703. (s) Per Lord Eldon, Turner v. Har- 

The maxim, “silence gives consent,” vey, Jac. 179. 
does in some onses apply : for instance, (d) D. 50. 17. 144. 

“ where there is a duty to speak, and (5) 2 Bxch. 638, 641. 
tiie party does not, an assent may he (e) PoUtiU v. Walter, 8 B. & Ad. 
inferred fkom his silence per Emm- 114. See 2%om v. Biyland, 8 Bxob. 
vdl, B., Emsdl v. Thornton, 4 H. & 726, 729 ; Eaelwood r. Bain, 3 H. ft 

N. 798. N. 738. 
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judicial opinions have conflicted. A principal, it lias been 
urged, may in many cases bo responsible for the fraud of liis 
agent, although quite innocent in a moral point of view. 
** Whethe^,” remarks Lord in Attwood v. Small {d)^ 

“ a particular representation bo made by the principal, or by 
the agent whom he employs for tho purpose of the contract, 
is wholly immaterial. If the agent acts fraudulently, even 
without tho knowledge of tho principal, what is that to tho 
party contracting ? Tho contract is vitiated.” And again, 
according to .the opinion of Lord Ahinger, C. B., in Coni/oot 
V. Fowke (e), (a remarkable case, which seems however to have 
been well decided (/) ), “ it is not correct to suppose, that tho 
legal definition of fraud and covin necessarily includes any 
degree of moral turpitude. Every action for tho breach of a 
promise — for deceit — for not complying with a warranty, or 
for a false representation, is founded upon a legal fraud, which 
is charged as such in the declaration, although there bo no 
moral guilt in tho defendant. The warranty of a fact which 
does not exist, or the representation of a material fact con- 
trary to the truth, are both said, in tho language of tho law, 
to bo fraudulent, although tho pai’ty inolcing them suppose 
them to be correct.” 

Tho weight of authority, however, is clearly against tho 
views propounded by tho eminent individual last named. 
" It is upAtled law,” says Parke, B.. in Thom v. Bighmd {g), 
“ that, indopoudcntly of duty (/<), no action will lie for a misre- 
presentation, unless the party making it knows it to bo untrue. 


(c£) 6 Cl. & F. 413. And see, per 
' Lord Campbell, 1 H. L. Ca. 615. His 
Lordship there says, In an action 
upon contract, the representation of an 
agent is the representation of the prin- 
cipal ; but, in an action on the case for 
deceit^ the inisreprebentatlon or conceal- 
* ment must be proved against the prin- 
cipal.” See also, per Pollock, C. B., 
Atkinson v. Poeockf 1 Eich. 796, cited 


arg. 6 C. B. 322. Per Itolfe, B , 6 M. 
& W. 370. 

. {€) 6 M. A W. 358 ; cited 8 E. & B. 
252 ; and in Moens v. Ileytoorth, lo M. 
&W. 155. 

(/) See per Lord LeonariU, 2 
Macq. H. L Ca. 144. 
ig) 8 Exch. 731. 

(h) Poat» Book HI., Chap. 1. 
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and makes it with a fraudulent intention to induce aether to 
act on the ^ith of it, and to alter his position, to hist dams^. 
This appears from the cases of Evans y. Collins {i), ana^Oj«^ro<? 
V- Jfluth (k), which have perfectly settled the law o-ti that 
point.” 

In Wilde V. Gibson (1), it was contended, that an action of 
deceit might bo maintained, without proof of actual fraud ; but 
Lord Campbell answered, “ From that position I entirely 
dissent. If you mean by ‘ fraud,’ an intention to injure the 
party to whom the representation is made, or to benefit the 
party who makes the representation, there may be an action 
of deceit without fraud ; but there must be falsehood ; there 
must bo an assertion of that which the party making it knows 
to bo untrue : the scienter must either bo expressly alleged, or 
tliere must be an allegation that is tantamount to the scienter 
of the fraudulent representation, and this allegation must be 
proved at the trial ” (w) ; and his Lordship add^, If that 
falsehood is stated, without any view of benefiting the person 
who states the falsehood, or of injuring the person to whom 
the falsehood is stated, in one sense of the word you may say 
it is not fraudulent, but it is a breach of moral obligation, it is 
telling a lie ; and if a lie is told, whereby' a third person is pre- 
judiced, although there may be no profit to the person wjio tells 
it, and although no injury was intended to the party to whom, 
it is told, but a benefit to a third iiorson, it is clearly breach 
of moral obligation, ai'.d is a fraud which will support an action 
of deceit.” The proporl^on here printed ip italics seems to 
be altogether unimpeachable, and indicates the nature of the 
fallacy into which those have fallen, who contend that legal 
fraud may exist without any admixture whatever of " moral 
turpitude.” 

Additional authorities might readily be cited in support of 

(t) 6 Q, B. 820. (m) Citing Foster v. Charles, 7 Bing. 

(i) 14 M. & W. 661. 106; PolhUl y, Walter, 3 B. & , Ad. 

(/) 1 H. L. Ca. 606, 633. 123 ; Corbett v. Brown, 8 Bing. 37. 
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the view here advocated. In Taylor v. A&Mon (»), Parhe, B., 
distinctly states his adhesion to the doctrine, that *' an action 
for deceit will not lie, without proof of moral fraud ; ” and ho 
further obs 8 rves, that “ there ma% undoubtedly he a fraudulent 
representation, if made dishonestly, of that which the party 
does not know to bo untrue, if he does not know it to be true.” 
Further, in delivering their judgment in the case just cited, 
the Court of Exchequer lay down, that in an action for false 
representation, and damage resulting therefrom, it is not neces- 
sary to show that the defendant know the fact affirmed by him 
to be untrue ; if he stated a fact which was untrue for a fraudu- 
lent purpose, he at the same time not believing that fact to be 
true, there would, under such circumstances, be both a legal 
and a moral fraud (o). 

In connexion with the subject just discussed, it is worthy of 
notice, that a very learned Judge has thus 0X2)ressed himself; 
“ I conceive, tliat, if a man, having no knowledge whatever 
on the subject, hikes upon himself to represent a certain state 
of facts to exist, he does so at his jiciil ; and if it bo done, 
either with a view to secure some benefit to himself or to 
deceive a third person, ho is in law guilty of a fraud, for he 
takes upon himself to warrant his own belief of the truth of 
that which he so asserts. Although the person making the 
representation may have no knowledge of its falsehood, the 
represei^tion may still have been fraudulently mado”(p). 
In the casQ hero put, it would bo impossible successfully to 
contend that no element of moral fraud presents itself. 

But, although it be conceded that moral may exist without 
legal fraud, and that there may be legal fraud without any 
great or serious amoimt of moral delinquency, there can bo no 
doubt, that, in the vast majority of cases involving fraud, 

(n) 11 M. & W. 401. Mwrwoodf 15 Id. 781. See per CresB- 

(o) Judgm. 11 M. k W. 415. well, J., and Wilde, 0. J., 6 G. B. 

(p) Per Mctule, J., Evams ▼. Ed- 322 j Per Aldereon, B,, Moens ▼. 
monda, 13 C. B. 786 ; and in Milne v. Heyworih, 10 M. & W. 158. 

z2 
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\afi'^keTy, or covitv, •which come under the cognisance of Courts 
of justice, no questions have to be discussed respecting the 
distinctions — sometimes rather fine and unsatisfactory — just 
adverted to. Fraud, it nqist however be obsefVed, is not 
actionable nor available by way of defence to an action, unless, 
in the one case, it has occasioned damage to the complainant, 
or, in the other, has induced the defendant to contract. A bare 
lie, for instance, albeit told with an intent to injure, would not, 
if unproductive of damage, lay the foundation of an action (q), 
nor would a misrepresentation, however comiptly made, aflPord 
a good defence to an actior. founded upon contract, unless it 
were shown to have operated as an inducement to the defendant 
to enter into the alleged contract. 

The test proposed by Lord livougliam in Attwood v. Small (r), 
seems to he the most accurate and pi’actically useful which can 
bo given in roforonco to one large and important class of frauds 
— ^thoso, viz. which are evidenced by misrepresentations and 
misstatements. In order to constitute such fraud, it is there 
said, throe circumstances must combine : it must appear, Ist, 
that the representation was contrary to the fact ; 2ndly, that 
the party making it knew it to be contrary to the fact ; and 
3rdly, and chiefly, that it was the false representation which 
gave rise to the conti’aoting of the other party — there must he 
dolus duns locum contraclui, i. e. not merely a fraudulent 
attempt at overreaching, but an attempt so far successful as to 
have operated as an inducement to the other party to contract. 
“We consider it clear law,” remark the Court of Queen's 
Bench in Oerhard v. JBates («), “ that, if A. fraudulently makes 
a representation which is false, and which he knows to be 

(q) Jndgm. Langridge t. Levy, 2 H. v. Freeman, 2 Smith L. C., 4th ed., 

it W. 581 ; Per BuHer, J., 8 P. B. 50. 62, and Note thereto. 

(r) 6 01. & F. 444 ; Milne t. Mw- (e) 2 E. & B. 488, citing Com. Big. 

vfoodf 15 0. B. 778; Bumea t. Pur- Action upon the Case for a Deceit^** 

neUg 2 H. L. Oa. 529 et seq. Moena (A. 9, 10). 

T. 10 M. ft W. 147; Paaley 
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false, to B., meaning that B. shall act upon it, and B. believing 
it to bo trae does act upon it, and thereby suffers a damage, 
B. may maintain an action on the case against A. for the 
deceit, there being here the conjunction of wrong and loss 
entitling the injured and suffering party to a compensation for 
damages.” 

When the conditions thus indicated are fhlfiUed, there can 
be no doubt, that, according as the party on whom fraud has 
l^en practised is plaintiff or defendant, he may rely upon it as 
ground of action or as matter of defence against the party who 
has practised it ; and in illustration of this remark the cases 
below cited may be consulted (f). 

Where damage is caused by an act primd facie savouring of 
false representation, an action of course will not lie, if no, 
element of fraud, either legal or moral, enters into it. 

“If,” it is judicially observed in Barley v. Watford (u), 
“ every untrue statement which pi*oduces damage to another 
would found an action at law, a man might sue his neighbour 
for any mode of communicating erroneous information — such 
(for example) as having a conspicuous clock too slow — ^sinco 
plaintiff might be thereby prevented from attending to some 
duty or acquiring some benefit.” A doctrine calculated to 
create legal responsibility so wide in cases where blame cannot 
really attach to any one must, they further observe, be restrained 
within some limits. “ If, indeed, the defendant were under any 
legal obligation (r) to state the truth correctly to the plaintiff, 
there would be a grievance in misleading him, for which an 
action on the case would lie ; still more so, if ho made the 


(f) Behn t. Kemhley 7 C. B., N. S., 

260 ; ClarU v. Dickson, 1 E. B. & K, 

148; 6 C. B., N. S, 453 ; Scott v. 
Dickson, 29 L. J., Ex., 62 note ; Bed- 
ford Y. Bngshaw, 4 H. & N. 538 ; 
JarreU t. Kennedy, 6 G. B. 319; 
Wontner v. Shairp, 4 G. B. 404; 
Murray v. Mann, 2 Bxch. 538 ; Vane 


V. Cohhold, 1 Exch. 798; Pilmore v. 
Hood, 5 Bing. N. G. 97, 109. See 
Athimon v. Pocock, 1 Exch. 796 ; Per 
Lord Denman, G. J ., Wright t. 
Crookes, 1 Sc. N. E. 698 ; Connop v. 
Levy, 11 Q. B. 769. 

(tt) 9 Q. B. 197, 208. 

(x) Post, Book IIL, Ghap. 1. 



CONTRACTS GENERALLY. 




false representation with a view to some unfair advantage to 
himself” (y). 

It will have been noticed, that, in the course of the pre- 
ceding pages, I have had occasion repeatedly to specify an 
action on the case as tho appropriate remedy for deceit or 
fraud productive of damage. Beference to this peculiar form 
of action will have, at greater length, to he made in Book III. 
of this work, which treats of Wrongs and Remedies ex Delicto; 
a question of some interest here, however, demands a brief 
digression, viz., whether, in an action strictly founded upon 
contract, the motlee, which may have influenced the defendant, 
can properly ho investigated. The result of this inquiry will 
show us why it is that case is tho proper chdl remedy for fraud 
and covin. 

Now, the breach of a contract, express or implied, executed 
or executory, per sc, vests a right of action in the contractee, 
on tho assumption, that is, that he has himself done every 
thing which it was incumbent on him to do towards or for the 
behoof of tho other contracting party ; this being so, it can, as 
a general rule, bo in no way material to make any inquiry as 
to tho motire which may have prompted tho contractor to his 
broach of contract. If A. covenants with B. to do or not to do 
a particular thing, and A. commits a breach of this covenant, 
ho will, ipso facto, incur liability to B. for all damage resulting 
directly from the breach ; and whilst, on tho one hand, the 
cxccUonco of his motive in doing or omitting to do the parti- 
cular act cannot be allowed to avail him, so, on the other hand, 
any inquiry ns to tho existence of a malicious or fraudulent 
intention on his part to injure the covenantee, would, in ah 
action founded on tho breach of covenant, be wholly irrelevant. 
So, again, if goods supplied by A. to B., in pursuance of a con- 
ti’act of sale, prove to be inferior in quality, or do not correspond 
with the sample, A. will bo liable, in an action of assumpsit. 


{y) Jmigm. 9^. B. 208. 
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to make good the loss sustained, albeit he never even saw the 
specific goods supplied, and was ignorant of their condition or 
quality. "Where an action “sounds in contract,” then, the ‘ 
motive or animus of the defendant is to bo entirely disre- 
garded, and the damages are strictly ” to be “ limited to the 
direct pecuniary loss resulting from the breach of the agree- 
ment in question ” (s). 

Such is no doubt the general rule with reference to actions 
ae contractu, ; the rule there applies to restrict the parties at 
Nisi Prius to the production of evidence touching the breach 
of contract alleged in the declaration. Proof of fraud being 
excluded, the parties are limited to the discussion of the issue 
actually raised on the record. “No form of action,” it has 
been observed by a learned writer («), “ has yet been devised 
for the fraudulent breach of an agreement.” But in this case 
the complainant should, according to ordinary precedents, 
frame his declaration, either on the breach of contract or on 
the fraud (i), unless indeed, as in Qerhard v. Hales (c), ho 
think it desirable to combine with a count founded upon 
contract one framed in tort, so as to meet citlicr view of the 
case which may be established at the trial. ' In the great 


(z) Sedgw. Dam., 2rid ed., 204. It 
is sufficient in this place to state the 
general pidnciple applicable in actions 
founded upon contract. Some modifi- 
cations of this principle will be speci- 
fied X) 08 t, chap. 6. 

(а) Sedgw. Dam., 2nd ed., 206. 

(б) An allegation of falsehood and 
fraud, improperly introduced, may, how-^ 
ever, be struck out of a declaration, 
provided a good cause of action is still 
apparent therein : per Parhe^ B., 8 
Exch. 730. See Hophina v. ‘ Tanque- 
ray, 15 0. B. 130, cited post, p. 348. 

4 In cases of marine insurance any 
.material misstatement or concealment 
vitiates the contract; and whether it be 
fraudulently made or not is wholly im- 


material, except with* reference to the 
return of the premium : Anderson v. 
Thornton^ 8 Exch. .425, 427, with which 
compare Whcelton v. Ilardisty, 8 E. & 
B. 232, where the action was on a life 
policy. The non-disclosure, however, 
of a material fact, unless fraudulent, 
does not vitiate a guarantee : North 
British Ins. Co.' v. Lloyd, 10 Exch. 
523. 

In an action for breach of promise of 
marriage it will not be a good defence 
that the plaintiflF had previously en- 
gaged herself to another man : Beechey 
V. Brown, 1 E. B. & K, 796. 

(c) 2 E, & B. 476, cited ante, p.^ 
322. 
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majority of cases, then, a charge of fraud cannot with 
propriety be introduced into a count founded upon contract. 
Ifeithor can evidence of the defendant’s fraud be ordinarily 
ndevant in support of the plaintiff’s case, save indeed where 
the action is brought to recover back money paid, on the 
express ground that the plaintiff was fraudulently induced to 
pai't with it, and has received no consideration for it. In 
su^h cases, however, proof of fraud is in truth given by way 
of knswer to some defence anticipated from the other side, and 
doefifnot in strictness itself furnish the gist and foundation of 
the action. Thus, if the action bo for money had and 
received, or to recover back a deposit paid in consequence of 
some fraudulent statement put forth by the defendant as 
director of a projected company, the plaintiff here founds his 
right to recover upon the total failure of the consideration on 
which the payment was made (d ) ; ho has, however, to meet 
the objection f^at the money in question was not “ had and 
received to his (the plaintiff’s) use,” but was to bo applied 
according to some express understanding between the defend- 
ant and himself, (usually evidenced by the subscriber’s agree- 
ment or deed of settlement of the company) — that the money 
was in fact received upon certain specific trusts, which cither 
have been faithfully executed, or will hereafter be executed, 
pursuant to their terms. Anticipating this lino of defence, 
the plaintiff meets it, if ho ctin, by proof of fraud operating 
os an inducement to the execution of the deed, or to t^^e 
signing of the agreement, and therefore invalidating it, and, 
perhaps, also operating as an inducement to the payment of 
the deposit money. Many cases of this kind, offering 
instances in great variety of circumstantial fraud, are to be 
found in our Reports, of w^ioh Wontner v. Shairp {e) should 
especially be consulted. 

(d) Walslab v, Spoiitsvfoodf, 15 M. son, 1 E. B. & E. 148; VTaitsr. SdUer^ 
k W. 601. 10 C. B. 477 ; Mowatt v. Lwd Landes^- 

(€> .4 C. B. 404 ; Clarke t. Dick- boroaghf 3 £. 8c B. 807 ; Ward v. 
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'Without pursuing the digression which has been h^ 
ventured on, we may, perhaps, conclude that’ fraud can only 
come collaterally under notice in an action for breach of 
contract — that an action “ sounding in tort ” is the proper 
form of remedy for covin and deceit. 

Great care is often requisite in discriminating accurately 
between three classes of cases : — 1. Where fraud is involved. 

2. "Where a warranty has been given. 3. "Where a represent- 
ation or statement has been made, erroneous indeed, but 
neither fraudulent nor incorporated with the contract. As to 
the first of these three classes enough has boon already 
said (/) ; it remains, therefore, to distinguish — 1st, breach of 
warranty from fraud ; and, 2ndly, a mere representation from 
a warranty. 

1st. By way of illustration, let us take the case of a sale of ^t> »ct ion 
goods, and we shall at once sec that the distinction between a 
warranty that a personal chattel is sound an^ a fraud in the ***"**■ 
sale of it is broad and manifest (ff). 

* If a man sell, a horse to another, and expressly warrant 
him to bo sound, the contract is broken if the horse prove 
’otherwise. The purchaser in such case relies upon the 
contract ; and it is immaterial to him whether the vendor did 
or did not know of the unsoundness of the horse. In cither 
case he is entitled to recover all the dams^s which ho has 
sustained by reason of the breach of that contract. “ A 
■vyarranty,” says Lord Mamfleld (A) “ extends to all faults 
known and unknown to the seller.” • . 

Again, if the vendor say to the purchaser, ** I do not know 
whether the horse is or is not souud, and therefore will not 
warrant him ; all I can say is, that I have long owned him. 

Lord Londetborotngl^ 12 C. B. 252; are extracted from the judgment of 
and cases dted ante, p. 341, n. (<}. Waite, J., Bartholomew v, BuBmeU, ' 

(/) See also the remarks, post, pp. 20 Day (U. 8.) R. 275>6. 

349, 350. (h) Stuart v. WilJkiiu, 1 Dougl. 20. 

(ff) The remarks ensning in the text Per Lord Brougham, .0 CL A P. .444, 
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and know of no unsoundnoss;” hero manifestly is no warranty, 
and, if the vendor spoke the truth, no fraud. If, however, 
the vendee can show that the horse was unsound, that tho 
vendor know it to bo so at the time of the sale, and that in 
consequence of tho false representations made by him, the 
purchaser was defrauded, the vendor would be liable, not for 
a breach of a contract of warranty, for he made no such 
contract, but for making repreaentatious which ho knew to be 
false. In sucli case the guilty knowledge of tho vendor would 
constitute an essential ingredient in tho fraud, and in an action 
against him should bo both alleged and proved. 

To entitle the vendee to recover under such circumstances, 
his action must bo founded not upon a breach of a contract of 
warranty, but upon the fraud practised by tho vendor, or, at 
least, there should be a count adapted to a charge of that 
nature («). 

In tho case just put by way of illustration, tho warranty (if 
any) is su2)posed to be erpivas. Equally obvious, however, is 
tlio distinction between fraud and tho breach of an implii'd 
warranty. A warranty may bo imjdied from tho course and 
mode of dealing between parties. If A. orders B., a trades- 
man, to make an article well known in tho trade, and of which 
tho use is understood, B., on suppljing it, must be presumed 
to mean and undertake that it shall bo rosisonably fit for tho 
particular imrposo for which ho know that it was intended (A). 


(/) Per IVaile, J., 20 Day (U. S.) 
R. 27i;-6. . 

(h) Shephnul v. Pi/bus, 3- M. & Gr. 
808 ; Ollivant v. Saiilei/, 5 (j. B. 288 ; 
Brown v. Edt/inyton, 2 M. & Gr. 270 ; 
Burnbi/ v. Bollett, 10 M. & W. 041. 
Gouor.illy, as to Hhat is a irairanty, see 
CvanetoH v. Marthnll, S Kvuh. 305 ; 
Taylor t. Bullen, Id. 770 ; Ghawlilor 
V. Lopuo, 1 Smith L. C., 4th eiL, 140, 
and Note thereto ; l^imotid t. Brad- 
don, 2 0. B., N. S., 324 ; Hall v. 
Condet, Id. 22; Dawton v. CoNh, 10 


C. B. 523, shows, that the purchaser of 
goods by sample, with a warranty that 
they ore equal to sample, must either 
bring a cross action for breach of war- 
ranty, or rely on the non-corrospondenre 
of the bulk with the sample as a ground 
for reducing the damages ; he cannot, 
it seems, refuse to receive the goods. 
As to implied warranty, see also Chattier 
T. Jfopkine, 4 M. & W. 89D, followed 
in Prideatix r. Burnett, 1 C. B., N. S., 
613. 
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And where merchandise, which the buyer has no opportunity 
of inspecting, is sold not by sample and without express 
warranty, a condition is implied that the goods shall fairly and 
reasonably answer the description in the contract (/). In such 
case the party who impliedly warrants wiU be bound by his 
warranty, and liable for a broach of it, without proof of fraud 
or of the sciimter. 

Again — “ When a skilled labourer, artizan, or artist is om- 
"^loyed, there is on his part an implied warranty that ho is of 
skill reasonably competent to the task bo undertakes , — Hpoutieit 
peritiam arfis. Thus if an apothecary, a watchmaker, or an 
attorney bo employed for reward, they each impliedly under- 
take to possess and exci’cise reasonable skill in their several 
arts. The public profession of an art is a representation and 
undertaking to all the world that the professor possesses the 
requisite ability and skill. An express promise or express 
representation in the particular case is not necessary ” (/»). 

Further — Tf a man makes a contract as agent for another ho 
must bo taken in law to promise that he is what he represents 
himself to be, and must answer for any damage which directly 
results from confidence being given to his representations («). 

The distinction between a warranty and a representation is 
sometimes rather fine. There is no doubt that a representation 
intended by the vendor as a warranty, and acted on as such by 
tbo vendee, amounts in law to a warranty ; and it is also well 
settled that such representation so operates, although mado 
during the treaty for a sale, and some days before the sale was 
finally agreed upon, if it appear tliat it was not withdrawn, 
and provided the contract of sale does not exclude it b}^ its 
terms. "When, however, negotiations have actually terminated 

(0 WUlery, SchUizzif 17 C. B. 619. (n) Collen v. Wrif/Ju^ 7 E. k B, 

See Smith, Merc. L. 6th ed. p. 517. 301 ; S, C.j 8 Id. 647 ; Randall v. 

{m) Judgm. Harmer v. ComelivSf Trimen^ 18 0. B. 786, See also 
5 C. B., N. S., 246 ; per Jervis^ C. Simom t. Patchett^ 7 E. & B. 568. 

J., Jenkins y. Betham^ 15 C. B. 188-9* 


Distiuctiou 
botweeu 
warianty 
and ronre- 
Bontatfon. 
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in a written contract, the parties thereby tacitly afiBrm that 
such writing contains the whole contract between them, and 
no new terms are allowed to he added to it by extraneous 
evidence (o). 

So where the contract between patties has not been reduced 
into writing, the tests for determining whether a statement 
made by one of them docs or docs not amount to a warranty 
will be : was it made pending the contract ? was it intended, 
and reasonably and hond, fide accepted, as a warranty ? 

Hopkins V. Tmqueray (p), the declaration stated that 
the ; defendant, by falsely and fraudulently representing and 
warljjanting a hoi'sc to be then sound, sold it to the plaintiff ; 
yet the said horse was not then sound, as the defendant then 
knoi((r, &c. There was no evidence offered of fraud, but the 
fact^ proved were those — the defendant, having sent a horse to 
Tattcrsall’s'to bo sold by auction, went into the stable whore it 
was on the day before the sale, and there found the plaintiil^ 

' with whom ho had been previously acquainted, examining the 
horse’s logs ; upon which the defendant said, “ You have 
nothing to look for ; I assure you ho is perfectly sound: in 
every respect ; ” to this the plaintiff replied, “ If you say so, I 
am satisfied,” and he desisted from his examination. On the 
next day the horse was put up for sale by public auction 
without a warranty, and the plaintiff purchased him for 280 
guineas, having, as ho stated, ” made up his mind to buy the 
horse, relying on the defendant’s positive assurance that he 
was sound.” The horso subsequently turned out to be unsound ; 
and the plaintiff, having re-sold him for less than he had given 
for^ him, Sued the defendant for the loss and damage thui^ 
sustained. After verdict for the plaintiff, the question raised 
for the decision of tlio Court in banc, on motion for a nonsuit, 
was whether there was any e^'idence from which the jury could 

(o) See Sandall v. Skoda, 1 Curtis (p) 15 C. B. 130. 8eo Carter 
<U. S.) R. 92. Crick, 4 H. A N. 412. 


T. 
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infer a warranty. The Court hold that there was not — that 
what was said before the sale amounted to a rcpiescntation 
only, and not to a warranty ; and that the defendant could 
not be liable for a more representation, although contrary to 
the fact, unless it were fraudulently made. 

A mere expression of opinion then, or of intention (q), will 
not be deemed tantamount to a warranty ; and, further, in 
order to be operative as such, the representation relied upon 
must be shown to have been made pendinff the contract {r). 

♦ Whore a misstatement has been made anterior to the com- 
pletion of the contract, the question for consideration will be : 
— Is there evidence of dolus dans locum contract ui (s) P Upon 
this point, the remarks of Lord Langdale, M. R., in Claphum 
V. Shillito {t), claim attention. Their purport is to show, that 
cases frequently occur, iu which, upon entering into contracts, 
misrepresentations made by one party have not .hceii in any 
degree relied on by the other party. If the party to whom the 
representations wore made himself resorted to the proper 
means of verification before he entered into the contract, it 
may appear that he relied upon the result of his own investi- 
gation, and not upon the statements made to him on the other 
side ; or, if the moans of investigation and verification wore at 
hand, and the attention of the party receiving tho representa- 
tions were drawn to them, the circumstances of the case may 
lead a jury to impute to the party alleged to have been misled 
such a knowledge of the facts as upon duo inquiiy he ought 
to have obtained, the notion of any reliance having been 
placed on the representations made to him being necessarily 
^ excluded. 

Again, in endeavouring to ascertain what reliance was 


(^) Benham v. United Guarantee^ and a warranty, 2 Wma* Sannds. 
dte,^ Co,, 7 Exch. 744. 200 c. 

(r) Per Matde, J., Ilophins y. Ta/n- (a) Ante, p. 340. 

queray, ante. See farther as to the {t) 7 Beav. 149. See Uarrie v. 

distinction between a representation 2 Dow. &C1. 403. 
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placed on representations, they should bo considered mth 
reference to tho subject matter which they concern, and the 
relatiye knowledge of the parties. If Ihc subject is capable of 
being accurately known, and one party is or is supposed to be 
possessed of accurate knowledge, and the other is entirely 
ignorant, and a contract is entered into after representations 
made by tho party who knows or is supposed to know, without 
any means of verification being resorted to by the other, it may 
well enough bo presumed, 'that the ignorant man relied on 
the statements made by him who was supposed to be better 
informed ; but, if tho subject is in its nature uncertain, — if all 
that is known about it is matter of inference from something 
else, and if the parties making and receiving representations 
on tho subject have equal knowledge and means of acquiring 
knowledge, and equal skill, it is not easy to presume that 
representations made by one would have much or any influence 
on tho other (w). Tho remarks hero made will servo to show, 
not only the mode in which a Court of equity will distinguish 
between fraud and mere misstatement, but likewise how the 
evidence in the class of cases hero alluded to should bo analysed 
in a Court of law (r). 

Passing on to a brief notice of contracts and considerations 
which are illegal — as being in violation of positive law, or 
opposed to public jwlicy, or immoral, I must rejwat (y), that 
tho remarks which follow will be found generally applicable 
as well to Special as to Simple Contracts. As regards the 
former of these, the L. J. Knight Bruee has observed (s), that, 

Notwithstanding tho solemnity and force which the law 
ascribes to deeds, and all the strictness with which, in general, ^ ' 
it prohibits the introduction of extrinsic evidence to prove that 
an instrument goes beyond, or does not fully contain, or incor- 

♦ * 

(«) Per Lord Langdafe, M. B., ject adverted to in the text* 

Clapham y. Shilliio^ 7 Bear* 149-150. (^) See the remarks, ante, p. 838. 

(ap) AUwoad y. 6 Cl. & F. (s) JUgneU y. Sprife^ 1 Be O’., BL, & 

88% ia the leading case upon the sub- Cl. 672. 
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rectly exhibits, the terms of the contract, which it was written 
and signed for the purpose of expressing or recording, tho mlo 
is settled (and not merely in Courts of equity) that a deed, ex 
facie just and righteous, may be vitiated and avoided by 
alleging and adducing extrinsic evidence to prove that it was 
founded on a conridcration, or had a view or purpose, contra- 
vening law or public policy.” 

So, in Tlte Gas Light and Coke Company v. Tamer (o). 

Lord Ahinger says, that all the decisions show, that, at conamon 
law, a contract entered into to effect an illegal purpose is void 
and cannot be enforced, and it makes no difference that the 
contract is under seal. “ It is true,” continues that learned 
Judge, ” that you cannot add to a contract under seal anything 
to vary tho contract, but you may show dehors tho instrument 
that such contract was entered into for an illegal purpose; such 
proof does not vary tho terms of the contract, but merely shows 
the illegal object.” 

Tho objection of illegality applies then alike to special as 
to simple ccftitracts. ” Promises,” as Paley tells us in his Moral 
Philosophy (6), “ are not binding where tho performance is 
unlawful ; ” thus — to anticipate a little what I shall i)rc8ently 
have to say — ^if two parties mutually agree, that one of them 
shall do an act contrary to tho express provisions of a public 
statute, the act to bo done being illegal, tho promise that it 
shall be done is void. 

An action, then, cannot bo maintained upon a contract coatneto 

' d ir oot 

which is in direct violation of law, whether statutory or j^o^oaor 
unwritten — which is of an immoral tendency — or contrary to 
sotmd policy. ”Thc common law maxims. are (c), ex turpi 
causA non oritur actio, ex dolo malo non oritur acHo. They 
prohibit everything which is unjust or contra bonoe mores. 

(a) S Bing. N. G. 824, 827; and X^) h P> 180; Wbewell BL 

Bee per Tindal, C. J., inS. C. 0 Bing. Moral, pp. 283, 24C-8. 

N. 0. 680, 670, «ted ante, p. 286 ; (c) See HarriM t. Runnels, 12 

' Sfevena t. OourUy, 7 C. B., N. S., 99. Howard, (U. S.) B. 88. 
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The object of all law is to repress vice and to promote the 
general welfare of society, and it does not give its assistance 
to a person to enforce a demand originating in his breach or 
violation of its principles and enactments. Contracts in 
violation of ptatutes are void, and they are so whether the 
consideration to be performed or the act to be done be a 
violation of the statute ” {d). 

It would be useless to adduce a cloud of authorities in 




«oiwld*T»- 



support of the foregoing propositions: — “What,” says Lord 
EUenhorough, 0. J., “is done in contravention of the proviaons 
of an Act of Parliament cannot be made the subject matter of 
an action” (e). “Whore a contract,” says Lord Tenterden, 
0. J., “ which a plaintiff seeks to enforce is expressly, or by 
implication, forbidden by the statute or common law, no Court 
will lend its assistance to give it effect. And there are 
numerous cases in the books where an action on the contract 
has failed because either the consideration for the promise or 
tho act to bo done was illegal, as being against the express 
provisions of tho law, or contrary to justice, morality, and 
sound policy ” (/). 

It is, indeed, sufB.ciently obvious that a contract may bo 
illegal quoad tho consideration or quoad the promise. A 
distinction, however, hero requires notice : a consideration bad 
in part is bad altogether (p) ; whereas tho promise may be to 


(d) Ibid. Whore, however, the aot 
which is tho subject of the contract 
may according to the circumstanoes be 
lawful or unlawful, it will not be pre- 
sumed that the contract was to do the 
unlawful act; the contrary is the 
proper inference: ‘per Lord Ahingtr^ 
0. B., Lewia v. Daviatm^ 4 M. & W. 
654, 657. 

(e) Lan^tm ▼. Bughesj 1 M. & S. 
596; cited Judgm. De BtgnU v. 

lOBing. 110. 

(/) Wftkwill T. /ones, 3 B. & Ad. 
S26 ; Judgm. Ck^ y. 2 M, 


& W. 157. See Bmiih y. Lindo^ 5 C. 

B. , N. a, 587 ; 4 C. B., N. S., 395 ; 
Mayor^ d?c., of Norwich v. Norfolk JR. 

C. y 4 E. & B. 897. And see a curious 
illustration of the doctrine of our law 
as to illegal contracts put by Lord 
Camphell^ C, J., and W^kt/nanf 

in NichoUon v. Ooooh, 5 E. A B l015. 

(g) Waite y. /ones, 1 Bing. N, 0. 
656, 662 (citing Featherelon y. 

ffutchineon, Gro. Blis. 199) : ffgwden 
Y. Haight 11 Ad. & B. 1036; per 
Tindalt C. J., Shackell y. RottUrf 3 
Bing. N. C. 646, who remarks Un- 
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do several distinct and independent acts, of which some' are 
l^al and some are illegal ; if so, the promise will be valid in 
regard to the former, void as to the latter of such acts (A). 

So, a written agreement may bo single and entire, founded on 
one entire coni^deration — ^it may bo severable in its nature, 
and deal with matters which are unconnected with and 
independent of each other (t). And, as remarked by Mr. 

Smith in his note to ColUm v. Blantem (A), ** in cases whore 
the consideration is tainted by no illegality, but some of the 
conditions (if the contract in question be a bond) or promises 
(if it be a contract of any other description) are illegal, the 
illegality of those which are bad docs not communicate itself 
to or contaminate those which are good, except where, in 
consequence of some peculiarity in the contract, its parts are 
inseparable or dependent upon ono another.” 

Again, it may be safely laid down, notwithstanding some 
dicta apparently to the contrary, that, if a contract be rendered 
illegal by statute, it can make no difference in point of law 
whether the statute which makes it so has in view the 
protection of the Legislature or any other object. The sole 
question will be — ^Does the statute mean to prohibit the 
contract (1) ? Such an intention on the part of the Legislature 
may be manifested as well by the infliction of a penalty as by p^SawtioiU 
express prohibitory words, £oi & penalty implies a prohibition(m). 


doubtedly, when a promise rests on two 
coniuderations, one of which is impa$~ 
sihU or vmnUUigiblef you may reject 
the impossible or 'unintelligible, and 
resort to that which is possible and 
p^ln.*’ 

(A) See Bank of Arntrakuia y. 
BreiUai, 6 Moo. P. C. C. 152, 201. 

(t) Hopkins r. PresooU^ 4 <3. B. 573, 
593. See Sterrp y. Clifton^ 9 C. B. 
110 . 

(it) 1 Smith L. C., 4th ed., p. 282. 

(0 Cops y. BosdsmdSf 2 M. 4c W. 
149, 157 ; aee. Smith y. Mauihood^ 14 


M. & W. 452, 464 (which recognises 
Johnson y. Hudson^ 11 Bast, 180), 
and Taylor y. CrowUmd Oas^ dtc., Co , 
10 Kzch. 293, 296 ; Bailey y. Harris^ 
12 Q B. 905 ; Bull y. Chapman^ 8 
Bxch. 444; Poster y. Oxford, Ae., 
B, C»f 13 C. B. 200. See Smith y. 
Lindo, cited supra, n. (/) ; Lewis t. 
Bright, 4 B. 4c B. 917. 

(m) l^exhoigdHidi, Boraettr.Vinor, 
Oarth. 252 ; Cbpe y. Bowtands, supra ; 
Fergusson y, Norman^ 5 Bing. N. 0. 
76, 84, 85. 
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It seems to follow d fortiori from what has just been said, 
that, “ if two parties enter into an agreement, whereby it is 
I stipulated that one of them shall bo enabled to commit an act 
that is contrary to public policy, and contrary to the provisions 
of an Act of Parliament, though not expressly prohibited 
thereby, except by the imposition of a penalty, the agreement 
is illegal and void” («). 

Upon this pajt of the subject, I will merely add, that 
statutes giving rise to questions as to the right to recover 
the price of goods by vendors who have not complied with the 
terms of such statutes, arc of two classes, — -the one class of 
statutes having for their object the raising and protection of 
the revenue, — the other class being directed either to the 
protection of buyers and consumers or to some object of public 
policy (o). In connection with the former of these two classes, 
the difficulty most likely to occur to the practitioner will bo in 
determining whether the infliction of a penalty implies a 
prohibition of the contract. In connection with the latter, the 
inquiry will, in the absence of any special contract, most 
probably bo, whether, by reason of the vendor’s non-complianco 
with the provisions of some specific statute, the law will 
decline to imply a promise on the part of the purchaser to pay 
for the goods sold Q>). 

Assuming that a transaction has occurred clearly in contra- 
vention of law, and that the various points already suggested 
as likely to present difficulty have been satisfactorily disposed 
of, it may still bo necessary to inquire whether the con- 
nection subsisting between such illegal transaction and the 
contract under consideration is sufficiently close to invalidate 
the latter. , 

We have seen, that, where a contract grows immediately 

(») Per Mwdty J., RitdiM r. Smith, 6 3. k Ad. 887, 896 ; Smilh y. Bnm- 
6 0. fi. 462, 477. leg, 2 Cowp. 696, note. 

(o) Jndgm. CkmdeU r. Damtm, 4 (j>) Judgm. 4 C. B. 397. 

0. B. 876, 397. See Fomterr. Taylor, 
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out of an illegal act, a Court of justice will not lend its aid 
to enforce it; a man, for instance, who imports goods for 
'another in violation of our law, cannot maintain an action for 
the value or freight of the goods, or for advances made on 
them (<2^). So it has been held, that one of two parties to an 
agreement to suppress a prosecution for felony cannot maintain, 
an action against the other for an injury arising out of the 
ti'ausaction in which they have both been illegally engaged (r). 
^nd where, in consideration that plaintilf had published a 
libel at the defendant’s request, and had, at the like request, 
consented to defend an action brought against plaintiff for 
such publication, the defendant promised to indemnify plaintiff 
from the costs of the action : tho i^romise so to do was held to 
be void («). 

So, if the contract in question be in part only connected 
with tho illegal transaction, it will nevertheless be tainted 
thereby, ex. gr., if tho im2)ortation of goods contraband of 
war were the result of a scheme to consign the goods to a 
third person on behalf of tho importer, in order that he might 
protect and defend thorn for the owner in case they should 
.be brought into jeopardy by seizure or by legal process, a 
bond afterwards given or promise made by the owner to tho 
consignee by way of indemnity to tho latter would, it is con- 
ceived, be invalid as constituting a part of tho original trans- 
action, although 2)urporting to be a new and independent 
contract if). 

Thus far, then, the doctrine under consideration may, with 
tolerable precision, be enunciated. 13 ut then the question 
arises, docs the taint in tho original transaction infect and 
vitiate every contract growing out of it, however remotely 


(51) Arm^Tovg y. T(^r, 11 Wheaton 
(U. S.) R. 258, which will bo found 
well worthy of perusal : Holman y. 
Johnson^ Cowp. 341, with which com- 
pare ClugoM y. Penaltma^ 4 T. B. 
466. 


(r) Fivaz v. NickoUs^ 2 C. B. 601. 

(s) Shackell y. Rosier^ 2 Bing. N. C. 
684. 

{t) Armstrong y, Toler^ 7 Wheat. 
(17. S.) B. 258 ; Collins v. Blanitrn^ 
cited aate^ p. 283. 


A a2 



COMTRACTS GENERALLY. 




connected “with it? This cannot with reason be contended 
for ; inasmuch as the consequence of such a rule would be, 
that parties innocently contracting might suffer for a precedent 
illegality connected with or perhajjs giving rise to the subject 
matter of their contract (m). If„ under such circumstances as 
hero adverted to, doubt is entertained, the tost most likely to 
prove serviceable to the practitioner would seem to be, does 
the plaintiff require aid from the illegal transaction in order 
to establish his claim (x) ? if so, his declaration will, according 
as the defect is or is not apparent therein, be exposed either 
to a demurrer or to a special plea of illegality. 

Lastly, whore the consideration and the matter to bo 
performed are both legal, a plaintiff would flot, it seems, be 
precluded from recovering by an infringoiAont of the law 
collateral to and not contemplated by the contract in the 
performance of something to bo done on his part (y). 

The decision of the Court of error in Fisher v. Bridges (s) 
is important with reference to contracts illegal by reason of 
their being opposed to the statute law. There, to a declar- 
ation in covenant for the payment of a certain sum of money, 
the defendant pleaded, that, before the making of the deed 
declared upon, it was unlawfully agreed between the plaintiff 
and defendant, that the former should sell and the latter 
purchase of him a conveyance of land for a term of years, in* 
consideration of a sum of money to bo paid by the defendant 
to the plaintiff, “ to the intent and in order and for the purpose, 
as the plaintiff at the time of the making the said agreement 
well know,” that the land should be sold by lottery, contrary 


(u) Armstrong ▼. TvUr^ 11 Wheat. 
(U. S.) R. 258, where examples illus* 
trating the text are given. 

{x) Simp 9 on ▼. Bloss^ 7 Tannt. 246. 
iy) Per Lord Ttnterdtnj G. J., 
Wetherell y. /ones, 3 B. & Ad. 226; 
Fti'guBSijn v. Norman^ 5 Bing. N. C. 
76, 84 ; Pidgeon y. Bursleni, 3 Exeb. 


470-1 , followed in Jeaaop v. LiUwycke^ 
10 Exch. 614. 

3 £. & B. 642, reversing judg- 
ment in S. C, 2 E. & B. 118. See 
A,-G, v. UoUingwoHh^ 2 H. & N. 
416 ; O' Connor v. Bradikmo^ 5 Exch. 
882. 
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to the form of the statutes in such case made and proyidcd ; 
that afterwards, ** in pursuance of the said illegal agreement,” 
the land was assigned for the term, and a part of tlic purchase- 
money remaining unpaid, the defendant, to secure the payment 
thereof, made the deed and covenant in the declaration men- 
tioned. Upon these pleadings, the Court of Queen’s Bench 
held, that the contract in question appeared to have been 
made after the illegal transaction between the plaintiff and 
defendant had terminated ; that it formed no part of such 
transaction, and was consequently imaffccted by it. The 
judgment' thus given was, however, reversed in error upon 
reasoning of the following kind, which seems conclusive : — 
the original a^eement was clearly tainted with illegality, 
inasmuch as all lotteries arc prohibited by the stat. 10 & 11 
Will, y, c. 17, s. 1 ; and by the 12 Geo. 2, c. 28, s. 4, all 
sales of houses, lauds, &c., by lottery are declared to bo void 
to all intents and pur 2 )oses. The agreement being illegal, 
then, could not be enforced, and no action could have been 
brought to recover the purchase-money of the land which was 
the subject matter thereof; the covenant accordingly, being 
connected with an illegal agreement, could not be enforced («). 

Even if the plea above abstracted were not to bo understood 
as alleging that the covenant declared upon was given in 
' pursuance of an illegal agreement, it would, remarked the 
Court of Exchequer Chamber, still show a good defence to 
the action, for “ the covenant was given for the payment of 
the purchase-money. It springs from and is the creature of 
that illegal agreement ; and, if the law would not enforce the 
illegal contract, so neither will it allow parties to enforce a ' 
security for purchase-money which, by the original bargain, 
was tainted with illegality.” 

When a cpntract is said to bo void as “ opposed to public 
policy,” reference is made to that principle of law, in accord- 

(a) Paxton, t. Popham, 9 East, 408 ; The Qa$ Light Co. r. Turner, 6 Bing. 

N. C. 324 ; 8. C..S 14606. 
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ance with which “no subject can lawftilly do that which has 
a tepdoncy to be injurious to the public or against the public 
good — which may bo termed, as it sometimes has been, the 
policy of the law, or ‘ public policy,’ in relation to the admi- 
nistration of the law ” (/>). The “ doctrine of the public 
good or the public safety, or what is sometimes called public 
jpoUry*' as remarked by a learned Judge, “being the foun- 
dation of law, is supported by decisions in every branch of 
the law ; and an unlimited number of cases may bo cited (c), 
as directly and distinctly deciding upon contracts and cove- 
nants on the avowed broad ground of the public good, 
and on that alone” {d). This doctiino is asserted by Sir 
E. Cob', under the maxim ui/n'l quod ent Huconreniem est 
licitum {e). 

Priiud facie, jjs we have already seen, all persons are free 
to make such contracts as they please (/), and arc morally 
and legally bound by them, provided they adopt the forma- 
lities required by the common and statute law. Contracts 


(6) Per Lord Traro^ Egerton v. Earl 
Brownlowy 4 H. L. Ca, 19t5, \vhcrc the 
moaiiuig of the toria iu (lucation was 
much discussed. In that case, Pavke^ 
B., obsorvos, that “ * public policy ’ is 
a vague and unsatisfactory term, and 
calculated to lead to uncertainty and 
error when applied t^ the decision of 
legal rights ; it is capable of l>eiug un- 
derstood iu different senses ; it may and 
does in its ordinary sense moan * politi- 
cal oxpedi^cc/ or that which is best 
for the common good of the comntunity, 
and in that sense there may bo every 
variety" of opinion according to the 
educationi habits, talents, and disposi- 
tions of each person who is to decide 
whether an act is against public policy 
or not. To allow "this to be a ground 
of judicial decision would lead to the 
greatest uncertainty and confusion.** 
And see per Alcferson, B., Id. lOd, and 


6 M. A W. 467. 

(c) Generally, as to agreements 
against public policy, Shreioahury d: 
Birmingham R, C,y, London df N.-W. 
R. 6 11. L. Oa. 113 ; Sim 2 ^ 8 on v. 
Lord Jlowdcn^ 9 01. &F. 61 ; Preston v. 
Liverpool^ Manchester j Jb Newcastle Jl, 
5 H. L. Ca. 605; Cojppoch v. 
Bower, 4 M. & W. 361 ; Mittelhoher 
V. Pullarto^ 6 Q. B. 989, with which 
compare Santos v. Illidge ^in Error), 
July, 1860 ; S, (7., 6 C. B., N. S., 841 ; 
Mdlward v. Littlewood, 5 Bxch. 775 ; 
per Lord Mansfield^ C. J., Jones v. 
Randall^ 1 Cowp. 39 ; and in Uolvmn 
V. Johnson^ Id. 343 ; Kilham v. Collier^ 
21 L. J., Q. B., 65 ; Scott v. Avery ^ 8 
Exch. 487, 497 ; (7. 5 H. L. Ca. 811. 

(<0 Per PoUode, C. B., Eg^ton ▼. 
Earl Bi'ownhw, 4 H. L. Ca. 144-5. 

(e) Co. Litt. 66. a. 

(/) Ante, p. 256. 
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have, however, been deemed to be illegal and void in many 
cases as opposed to public poKcy. Thus, at common law, 
wagers which ai’o foolish, or tend to annoy others, or to WJisto 
the time of the Court (g), or to outrage decency (/<) have been 
discountenanced. And if a wager were laid by a Judge ujxni 
the event of a cause which ho would bo called upon to decide, 
it would be against the established rule — nemo in propria cansd 
jiulex esse dehet (/) — and, irrespective of express enactment {k), 
would bo void (/). 

Many other contracts have also been hold to be illegal on 
principles long recognised by the common law, ex. gr. marriage 
brocage bonds — that is, bonds for the procuring of mar- 
riages {m ) ; contracts not to marry (n) ; deeds and agreements 
made in contemplation of a future separation botweeu husband 
and wife (o) ; contracts made Avith a view to compromising 
prosecutions for felonies or misdemeanors (p) ; contracts in 
restraint of trade or against alienation of land, including those 
which violate the law of perpetuities. So, in banki’uptcy, the 
object and policy of the bankrupt laws is to make a rateable 
distribution of the bankrupt’s property amongst all his cre- 
ditors ; and preferences given to particular creditors by a 


(ff) Eftham v. Kinysman^ 1 B. & 
Aid. 6113, G88. 

(h) Da Coda v. Jones, Cowp. 729 ; 
Thackoorseydass v, DhondmvU^ 6 Moo. 
P. C. C. 300, 310. 

(/) Ante, p. 260. 

{k) See 8 & 9 Viet. c. 109, 

(1) Jones V. Randall, Cowp, 37. 

(ni) Hall V. Potter, 3 Lev. 411 ; 
where the House of Lords held, that 
*'all such contracts concerning mar- 
riages are of dangerous consetiuence, 
and not to be allowed.’* See also the 
cases on this subject cited arg. I.*) Q. 
B. 469; Earlof Chesterfield 'v. Janssen, 
1 Aik. 352. 

(n) Morley v. Rennoldion, 2 Hare, 
570 ; Loroe v. Peers, 4 Burr. 2225, 


S. C. Wilinot, 364 ; Bahn* v. WhUe, 
2 Veru. 215; Hartley v. Rice, 10 
East, 22. 

(o) UihlEey v. Marquis of West- 
meath, 6 B. & C. 200. But a deed 
providing for the wife’s support on an 
immediate separation is good : Jones v. 
^Vaite, 9 CL & F. 101, affirmuig Judgm. 
in S, C. 5 Bing, N. C. 341. In Wilson 
V. IVilson, I H. L. Ca. 538, the au- 
thorities upon ibis subject are ‘collected. 
Sec Randle v, Gould, 8 E. & B. 457. 

(p) Ante, p. 284, n.(A). Pivaz v. 
Nicholls, 2 C. B. 501 ; Ex pwrU 
Critchley, 3 D. If L. 527 ; Ward v. 
Lloyd, 6 M. & Gr. 85 ; JIaigh v. Jones, 
5 M. A Gr. 634 ; OsbaUliston v. Simp- 
son, 13 Sim. 513. 
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trader in contemplation of bankruptcy are in violation of the 
policy of the bankrupt laws, and are therefore held to be 
fraudulent and void {q). And, without multiplying instances 
of contracts which are opposed to public policy, we may con- 
clude, in the words of Lord Ettenhorough (r), that, ** wherever 
the tolerating of any species of contract has a tendency to 
produce a public mischief or inconvenience, such a contract 
has been held to bo void.” 

Oontr^ to Of the various kinds of contracts above enumerated, those in 
restraint of trade, by reason of their practical importance, 
require some especial notice. Upon this subject the leading 
case is Mitchel v. Reynolds («) ; and in the note appended 
thereto in Mr. Smith’s Selection of Leading Cases {t) the law 
relating to contracts in restraint of trade is fully set forth. It 
may be shortly stated thus : that although a bond, covenant, 
qr agreement in restraint of trade generally is bad, yet a 
contract in partial restraint of trade, if made upon a con- 
sideration actual and botui fide and not colourable merdy, 
will, provided it does not impose an unreasonable degree of 
restriction, bo uphold (e). 

The judgment of tho Court of Exchequer in Malian v. May {x) 
exhibits very dearly the general principles which have actuated 

(9) Per Oreuwett, 3 , 4 H. L. Ca. 147. As to champerty and mainte* 
87. See Smith y. Sahnumn, 0 Exdi. nance, see Anderton v. Radfliffe, 1 E. 
68S ; WUkin y. Manning, Id. £75 ; B. A B. 800 ; Spryt y. Porter, 7 B. & 

HiiU T. MUton, 8 Exch. 751 : CVm B. £8 ; Simpeon y. LamJb, Id. 84 ; 

T. Striek, 15 Q. B. 2, where a con* Strange y. Jtkeiman, 10 Jar. 649; 

triyanoe in fraud of the Court of Bank* Flight y. Leman, 4 Q. B. 838 ; Findon 

Tttpkj was held to ayoid an agreement. v. Parker, 11 M. A W. 676 ; RegnM 

(r) Q%OmH t. Sghee, 10 East, 160 y. Spvye, 1 Be Q. M. A 0. 600. 

(as to whi<dk see the remarks, 4 H. L. (<) 1 P. Wms. 181. 

Ga. 136, 1 18, and in 6 Moo. P. a C. (() P. 289 <4ih ed.). 

SIS) ; aeeCMT. P’*eAf,16 Q. B. 400; (a) See /ones t. Lea, 1 H. ft N. 

Ihe d. WOtiame t. Atone, 1 0. B. 189 ; J>endg y. ffenderetm, 11 Exch. 

7)7. As to contracts ftnr the sale of 194. 

tSkm, see 3 Sing. 230, 347 ; Slerry y. («) 11 H. A W. 668, 066 ; Priee y. 
Cktfiea, 9 0. B. 110. As to contracts Qreen, 16 M. ft W. 846, 863 ; S. C., 
ofj^Mtlng out of gamhling kansae* 18M. A W. 695 ; iftw^/My. 

see QiHNweer r. CelOon, 1 PhilL 7 C. B., N. S. 806. 
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our tribunals, as of equity as of law, in upholding 

(with certain important limitations) contracts of the kind 
alluded to. Contracts in total restraint of trade (it is there 
said), which the law so much favours, ore absolutely 
bad. Contracts in partial restraint of trade, if nothing more 
appears, are presumed to be bad (y) ; but if the circumstances 
are set forth, that presumption may be excluded; and the Court 
are to judge of those circumstances, and to determine whether 
the contract submitted for their consideration be valid or not. 

Therefore, if there bo simply a stipulation, though in an 
instrument under seal, that a trade or profession shall not be 
carried on in a particular place, without any recital in the deed, 
and without any averments showing circumstances rendering 
such a contract reasonable, the instrument is void. But if 
there are circumstances recited in the instiniment (or probably 
if they appear by averment), it is for the Court to determine, 
whether the contract in question bo a fair and reasonable one 
or not ; and the test appears to be — whether it bo prejudicial 
or not to the public interest ; for it is on grounds of public 
policy alone that these contracts are supported or avoided. 
Contracts for the partial restraint of trade are upheld, not 
because they are advantageous to the individual with whom the 
contract is made, and a sacrifice pro tanto of the rights of the 
community, but because it is for the benefit of the pubHo at 
large that they should be enforced. Many of these partial 
restraints on trade ^pre perfectly consistent with public conve- 
nience and the general interest, and have been supported ; such 
is the case of the disposing of a shop in a particular place, with 

(jf) Acc. per 7.» Smnler trade) etat indifferenter, and for an^^t 

▼. Ferffuam, 7 0. B. 730 ; 1 Smith L. appears may be either good or bad, the 
C.| 4th ed., 805. law presumes it prim4 facie to be bad.* 

It is obserrable^ that, in TMia r. Bat, according to the tenor of the later 
TaUiif 1 E. A B. 391, the Conrt of deouions, the contract is Talid, unless 
Queen’s Bench remark thus :--*^** In some restriction is imposed beyond 
MUehdY* Feynoldi it i» said, ^wher* what the interest of the plaintiff re- 
erer such eontraet (in restraint of quires.*’ 
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a contract on the part of the vendor not to carry on a trade in 
tibe same place. This is, in effect, the sale of a goodwill, and 
offers an encouragement to trade, by allowing a party to dispose 
of all the fruits of his industry (s). And such is the class of 
oases of much more frequent occurrence, of a tradesman, 
manufacturer, or professional man taking a servant or clerk 
into his service, with a contract that he will not carry on the 
same trade or profession within certain limits (a). In such a 
case, the public derives an advantage in the unrestrained choice 
which such a stipulation gives to the employer of able assist- 
ants, and the soourity it affords, that the master Vill not 
withhold from the servant instruction in the secrets of his 
trade, and the communication of his own skill and experience, 
from the fear of his afterwards having a rival in the same 
business (i). 

Such being the general reasoning now recognised with regard 
to contracts in partial restraint of trade (c), let us inquire what 
conditions are essential to their validity, that is, under what 
oii'cumstanoes such contracts will be deemed “ fair and reason- 
able by the Courts. 

Now, in the first place, a contract in restraint of trade 
*“*®****y* must have some consideration to support it. If there be 
no consideration for it, or a consideration of no real value (d), 
the contract must “ either be a fraud upon the rights 
of the party restrained or a mero voluntary contract, a 
nudum pactum, and therefore void ” (c). The Court, however, 
will not inquire respecting the Adequacy of the considera- 


(f) See Prugnell t. Ootte, Aleyn, 67 ; 
JBroad r. JMiffe, Cro. Jac. 596 ; Jel- 
litl ▼. Broad, Noy, 98. 

(a) See OhefHaa t. Naiaby, 2 Ld. 
Baym. 1466. 

(5) Jttdgm. 11 M. ft W. 665-6 ; per 
JBrU, 0. J., Mwp^ord t. Chthing, 29 
J., 0. P., 109, 110 ; & C., 7 G. B., 
N. E, 806. 

\fi) Sttoh oontraeUi wet^ howerw, 


formerly held to be illegal. See per 
Lord St, Leonard^, 4 H. L. Ca. 287*9. 

(d) See per Lord Ahingtr, 0. B., 
Leightoa r. Walet, 3 M. ft W. 660. 

(e) 6 Ad. ft B. 488, 467. The former 
ml^ aa to the adequacy of the oooei- 
deration, erill be found stated in Tovmg 
▼. Tammino, 1 0. ft J. 831 ; JSTorner ▼. 
Oraoeo, 7 Bu^ 736. 
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tion. This point was finalljr determined in Sitchcoek v. 

Coker (/), since which case the law there laid down with 
reference to it has been uniformly adhered to (g). 

The Court can have no judicial perception of the ratio of 
the consideration to the restriction ; if there were a legal con- 
sideration of value, passing to the contractor, the contract 
will be enforced, without reference to the giumtum of that 
value (A). 

If the restraint of trade contemplated by the agreement 
between the parties be unreasonable, such agreement is void 
altogetlfer ; if not, it is lawful, the only question being whether 
there is a consideration to support it ; and the adequacy of the 
consideration the Court will not inquire into, but will leave tho 
parties to make tho bargain for themselves («). 

Assuming that there is some consideration to support an 
agreement in restraint of trade, the reasonableness and validity 
of tho contract will have mainly to be determined by reference 
to tho degree of restraint which it seeks to impose, and which 
may be considered in regard as well to its duration as to the 
superficial area over which it is intended to be operative. 

In regard to the duraiion of the restriction, it is now 
settled that it may continue during tho life of tho contractor, 
and that it is limited neither to tho period during which tho 
contractee may carry on his business, nor oven to tho term of 
his life (A). 

The reasoning in support of this doctrine is as follows : — 

The goodwill of a trade is a subject of value and price. It 
may be sold, bequeathed, or become assets in tho hands of the 
personal representative of a trader. And if the restriction as to 
time is to be held to be illegal if extended beyond the period 

(/) e Ad. A B. 488. 18 M. A W. 600, cited in Etg. 

(g) Per WtUvamf^ J.i Sainterx.Per- ▼. 2 B. &; B. 808, and Hartley 

guaen^ 7 C. B. 780. ▼. Cumminga^ 5 0. B. 247. 

(A) Jndgm. TaUU ▼. TaZlMf 1 B. fr Qs) See Dandy ▼. HtnAtfatra^ 11 
B. 410. Bxcli. 194. 

(t) Per Aldtrwt^ B., PUkvagten t. 
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of the party by himself carrying on the trade, the value of such 
goodwill considered in those various points of view is altogether 
destroyed ” (/)• If then (to take a case of ordinary occurrence) 
it be not unreasonable, as undoubtedly it is not, to prevent a 
servant from entering into the samp trade in the same town in 
which his master lives so long as the master carries on the 
trade there, it docs not seem unreasonable that the restraint 
should be carried further, and should be allowed to continue if 
the master sells the trade, or bequeaths it, or if it becomes the 
property of his personal representative ; that is, if it be reason- 
able that the master should by an agreement secure himself 
from a diminution of tho annual pi'oiits of his trade, it docs 
not appear unrcasonabla that the restriction should go so far as 
to secure to tho master the enjoyment of the price or value for 
which tho trade would sell, or secure tho enjoyment of tho 
same trade to his purchaser, or legatee, or executor. And this 
can only bo effected by making the restriction of tho servant’s 
setting up or entering into tlxo trade or business within the 
given limit co-extonsivo with the servant’s life (m). 

The principle established by IlUchcock v. Coker, and recog- 
nised in subsequent cases, accordingly, is, that a restriction 
reasonably limited as to space, but enduring for the life of the 
party restrained, may bo valid («). 

In determining as to the reasonableness of a contract in 
restraint of trade, regard being had to the extent of area over 
which it is to bo in force, our Courts will consider whether the 
restraint in question, to which some limit must be assigned (o). 


(2) Judgm. Hitckeoch t. Ccker, 6 
Ad. A B. 454. 

{m) Judgm. nUchcaek v. Cokcr^ 6 
Ad. & B. 454-5 ; Archet^ v. Marshy 
Id. 959 ; WaUU y. Day, 2 1^. & W. 
273. 

(») Judgm. Elve9 y, CrofU, 10 C. 
B. 259, citing MaUan y. 3/ay, 11 M. 
k W. 058 ; Rannit y. Irvine, 7 M. k 
Or. 909 ; Pemberton y. Vaughan, 10 


Q. B. 87 ; llastinge y. Whitley, 2 
Exch. 611 ; Atkyna y. Kinnier, 4 Exch. 
776 ; aoo. Tallie y. Tallis, 1 E. A B. 
391. 

(o) Per Parker, C. J., MUehel y. 
Reynolds, 1 P. Wms. 181 ; Tallis y, 
Tallis, 1 E. & B. 411 ; Ward y. Ryme, 
5 M. A W. 548 ; Hinde y. Gray, 1 
M. A Or. 195 ; per Best, C. J., Homer 
y. Ashford, 3 Bing. 326. 
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is larger and wider than the protection of the party with whom 
the contract is made can possibly require ; if it bo so, such 
restraint must be deemed unreasonable in law, and the con- 
tract which would enforce it will be void (p). 

Sometimes diflB.culty may be felt in applying the general 
principle just stated to particular facts ; and where the question 
turns upon the reasonableness or unreasonableness of the 
restriction of the party from carrying on trade or business (q) 
within a certain space or district, the answer may depend upon 
various circumstances that may bo brought to bear upon it : 
such as the nature of the trade or profession, the populousnoss 
of the neighbourhood, the mode in which the trade or pro- 
fession is usually carried on (r), and other matters with which 
the Court cannot in reason be supposed tu be conversant (s). 
From decided cases wo collect, however, tliat the interest of 
the party claiming protection has boon hold to extend very 
widely. Thus, contracts between professional men have been 
supported where the area of exclusion was apparently greater 
than the area of the plaintiff’s practice. In Horner G raves {t), 
where the area of exclusion from piucticc as a dentist was a 
circle rotmd York of the diameter of 200 miles, although 
holding the restriction too largo the Court observe, that, unless 
the case was such that the restraint was plainly and obviously 
unnecessary, they would not feel themselves justified in inter- 
fering. In Malian v. May («), where exclusion from the prac- 
tice of a dentist in London was held to bo reasonable and valid, 
the Court say, ** it would be better to lay down such a limit as 


(p) Judgm. Hitchcock ▼. Ceiker^ 6 
Ad. & R. 454. 

(< 2 r) As to tHe meaning of the phrase 
** carrying on business *’ at a place, see 
Turner v. EvanSf 2 E. A B. 512 ; S. 
a 2 De a. M. & G. 740. 

(r) Judgm. Hitchcock v. Coket*, 6 
Ad. A B. 454 ; ace. Pemberton v. 
Vaughanj 10 Q. B. 87 ; Homer y. 
Oraves^ 7 Bing. 735, 743. 


(«} As to the mode of raising en the 
record the question as to the reason- 
ableness of a restraint of trade, see 
Tallis Y. TaUis, 1 E. A B. 413-4. 

(0 7 Bing. 735, 744, citing Davis 
y. Mason^ 5 T. R. 118, and Dunn y. 
Guy^ 4 East, 190. 

(u) 11 M. & W. 667 ; and as-to the 
construction of the agreement in this 
ease, see S. 0„ 13 M. k W. 511. 
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under any circumstances would be sufficient protection to the 
interest of the contracting party, and, if the limit stipulated for 
does not exceed that, to pronounce the contract to be valid.” 
In Pricer. Green {x), a covenant not to carry on a -certain 
trade “ within the cities of London or "Westminster, or within 
the distance of 600 miles from the same respectively,” was 
hold to be divisible — good, so far as it related to London and 
Westminster ; but void as to the other part. And, in Tallis v. 
Tallis (y), a covenant was held good, by which the defendant 
restricted himself from carrying on the business of a canvassing 
publisher in London and within 150 miles of the General Post 
Office, or in Liverpool or Manchester or within a like distance 
of either of those towns ; such restriction, regard being had 
to the nature of the plaintiff’s business, not appearing to the 
Court to bo unreasonable. 

In accordance with the policy of our law, which is opposed 
to any iinduo restraint of trade, a bond was in Hilton v. 
Evhersley (s) held void, by which the obligors, who were mill- 
owners in a manufacturing town, agreed to carry on their 
trade conformably to the will of the majority ; the bond being 
designed to counteract a combination amongst the operatives, 
though not supported by any good consideration. PrimA 
fade, remarked the Court of Exchequer Chamber in this case, 
it is the privilege of a trader in a free country, in all matters 
not contrary to law, to regulate his own mode of carrying on 
trade, according to his own discretion and choice. If tho law 
has in any matter regulated or restrained his mode of doing 
this, tho law must be obeyed : but no power short of tho 
general law ought to restrain Ids free discretion. 

(as) 16 M« & W. 846 ; jS. (7., 13 M. held in Avery v. Langfm'd^ 1 Kay, 

& W. 695 ; acc. NicholU t. Stretton^ 663 ; in the note to which case (Id. 

10 Q. B. 346 ; iS. 7 Beav. 42. 667-8) a useful abstract is given of the 

(y) IB. & B. 391. An agreement recent decisions of the Courts of law 

by a party not to be ** concerned in any and equity with reference to contracts 
trading establishment ” within a con- in restraint of trade, 
slderable portion of a county, was up- (s> 6 E. &^B. 47. 
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A few instances will suffice to show, that a contract of 

co&traota 

immoral tendency cannot, as between the parties thereto, be 
made the foundation of an action (a) : — an agreement with a 
\icw to futuro illicit cohabitation is void (6) ; the rent of 
lodgings let to an immodest woman, to enable her to consort 
therein with the other sex cannot bo recovered (c ) ; a print- 
seller cannot recover the price of libellous or indecent prints 
delivered to the defendant (d). 

It is clear, that past cohabitation or previous seduction 
would not be a good consideration for a parol promise, neither 
would it be an illegal consideration, — ^it would be no consider- 
ation at all. Inasmuch, however, as an instrument under seal 
does not require a consideration to support it, a bond given for 
the maintenance of a woman, founded on past cohabitation, 
would he good ; but it by no means thence follows, that a 
covenant to pay a sum of money tainted with illegality can bo 
enforced (e). And if an agreement had been made to pay a 
sum of money in consideration of future cohabitation, and 
after cohabitation the money had remained unpaid, a bond 
given to secure that money could not under the circumstances 
be enforced (/). 


To sum up briefly what has hero been ssiid as to the effect 
of fraud and illegality upon a contract;. Whatever ho its 
nature or subject matter, the strictest good faith ought, both 
in its inception and performance, to be observed by the 


(а) See Moore v. WooUey, 4 E. & B. 
243, and cases infra. 

(б) Walker t. Perhina^ 3 Burr. 1568. 
(c) Girardy v. Richardson^ 1 Esp. 

13; Appleton v, Campbell^ 2 Car. & 
P. 347. See Jennings ▼. Throgmorton^ 
B. & M. 251 ; Bowry t. Bennet^ 1 
Camp. 348 ; Lloyd v. Johnson^ 1 B. & 
P. 340 ; Feret v. HiU^ 15 0. B. 
207 ; HamiUm v. Grainger^ 5 H. & 
N. 40. 


{d) Fores v. Johnes^ 4 Esp. 97. See 
Stockdale v. Onwhyn^ 5 B. & C. 173. 

(e) Jodgm. Fisher v. Bridges^ 3 
E. & B. 650 ; ante, p. 288. 

(/) Judgm. Fishers, Bridges supra. 
As to securities given in respect of past • 
or future cohabitation, see Ilall ▼. 
Palmer^ 3 Hare, 532; Smyth v. Griffin^ 
14 L. J., Chanc., 28 ; BaJltyy. Chester^* 
5 BeaT. 103.. 
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contracting parties. A want of horn ftdes may be evinced as 
well by the wilful suppression of facts as by their misstate* 
ment: qui tacet comentire videtur is a rule well recognised in 
law, and of no infrequent applicability. There may bo a 
fraudulent representation sufficient to avoid a contract or to bo 
the ground of an action, without actual active declaration by 
the party contracting {g). 

But, {dthough good faith in its broad and comprehensive 
sense is thus required, and although a man will not be 
permitted to benefit by his own fraud or to take advantage of 
his own wrong (A), our law nevertheless expects that duo care 
and a reasonable degree of caution should be exercised by 
either party to a contract. Sometimes, therefore, it will say 
to the disappointed suitor — vigilantibm non dorrnieiitibiis Jura 
subvenwnt ; and at other times, where evidence pi’cscnts itself 
of a gross amount of negligence and want of caution, it will 
remind a purchaser, however innocent, that qni vuU dccipi 
decijmtnr. Lastly, where an individual, seeking repayment of 
money improperly obtained from him, i^ shown to be contam- 
inated with fraud, or to have participated in a transaction 
objectionable on moral grounds, or opposed to the word, intent, 
or policy of the law, it will altogether refuse to interfere, 
answering his application in the words of C. J. Wilmot (i), 
that “ no polluted hand shall touch the pure fountains of 
justice.” 

And yet, whether lending or withholding its aid when 
supplicated for broach of contract, our law (which has been 
not inaptly designated as norma recti {J), Jubena honeata et 
prohibena contraria (A) ) in no case acts contrary to the spirit of 

{g\ Vet ^CoUiaan^ J., Pilmort v. (A) See, as to this maxim, per .Bram- 
ITooc^, 5 Bing. N. C. 109. See Keates well, B., Hooper y. Lane, 6 H. L. Ca. 
T. Earl of Cadogan, 10 C. B. 591 462. 

(which explains Hill v. Gray, 1 Stark. (t) Ante, p. 285. 

N. P. C. 434), and cases there cited ; (j) 3 Bnlatr. 318. 

ante, p. 336, n. (p.) (k) 2 Inst. 537. 
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the rule laid down by the Pnntor, but says with him — Pacta 
eonventa, quee ncque dolo nialo neqm adversiis lege» facta erunt, 
scrcaho (/). 

(/) D. 2. 14. §. 7. As to the illegality^ see forther^ Kent Com.^ 7th 

oonsideration of a contract generally, ed., Vol. 2, p. 582 ; Chitt. Contr.^ 
and as to contracts founded in fraud or chap. 4, where the cases are collected. 


B B 
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THE STATUTE OP FRAUDS, &o 

In the preceding pap^ the nature of a simple contract ha*? 
l)Oon to some extent examined, and certain general rules aj)plic- 
able thereto have been laid down. No attempt, however, has 
yet been made fully to compare a simple with a special contract 
in respect of those characteristics appertaining to the latter 
which have been specified at p. 272. That a ‘ consideration * 
is requisite to support a contract not under seal has indeed been 
shown, and from the explanations offered touching the doctrine 
of ‘merger,* it will probably havo been surmised that that 
particular doctrine, at all events, does not and cannot in strict- 
ness apply whoro tho solemnity of a seal is wanting. Before, 
however, proceeding fmiher with the comparison suggested, it 
becomes essential to indicate in what respects a simple contract 
evidenced by writing diffem from an oral agreement, and to 
eichibit some of tho more important statutory regulations bearing 
upon this subject. In the present chapter I purpose, then, to 
oommonce with a brief view of the wording and practical oper- 
ation of certain sections of the Statute of Frauds, and to con- 
clude wiih some few additional remarks as to simple contracts 
generally. 

** All contracts are by the laws of England distinguished into 
ag^reements by ^oialty and agreements by paroV; nor is there 
any such third class as confreicts in writing ; if they are merely 
written and not specialties they are parol:” such are the 
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words; of Skynner, O.B., as reported in Ram v. Hughes (a). 
But, although this is so, our common law, which requires, as a 
general rulo, that the best evidence of every transaction which 
the nature of the case admits of shall bo given, ascribes a certain 
degree of weight and importance to a written, which it denies 
to an oral or merely verbal contract ; that is to say, our law 
considers- that, where an agreement between two parties has 
been reduced into writing, that writing itself offers the best 
evidence which can be given for determining what the intentions 
of the parties really were (6), and what their reciprocal obli- 
gations are. 

Hence, if there be a written contract between A. and B., 
which is duly signed by them, and is meant to constitute per se 
complete and entire agreement (c), evidence is inadmissible to 
show what passed by word of mouth between the parties, cither 
before the written instrument was made, or during the time 
that it was in a state of preparation and adjustment, so as to 
vary its effect (</). AVhen, however, an agreement has actually 
been reduced into writing, it is at common law competent to 
the parties at any time before broach of it by a new contract 
not in writing, cither altogether to waive, dissolve, or annul the 


(а) 7 T. R. 850, (a.) 

(б) 18 contrary to the rules of 
law to admit extrinsic eyidence to 
show that the intention of a party exe- 
cuting a written instrument is different 
from that apparent on the face of th^ 
instrument itself:’* per Abbott^ 0. J.y 
Woodbridge v. SpoovuTt 3 B. & Aid. 
233. See also Martin v. Pycroft^ 2 
De a. M. & G. 785. 

(c) See Haaris ▼. RiektU^ 4 H. & 
N. 1 ; Pyne v. CcmpbtU^ 6 K. & B. 
370, 374, where Erle^ J., says, ‘‘The 
distinction in point of law is, that eyi- 
denoe to vary the terms of an agree- 
ment in writing is not admissible^ but 
eyidence to show that there is wi on 
ftgreement at aU is admissible.** See 


judgm. Barker v. Allan^ 5 H. & N. 
72, citing Ridgway y. Wharton^ 0 II. 
L. Oa. 238. 

(d) Goes y. Lwd Nugent^ 5 B. ft 
Ad. 64-5 ; per Martin^ B., Langtan y. 
Higgins, 4 U. ft N. 408 ; 2 Phil. By., 
10th ed., 368-4. “There is an am- 
biguity in the term ‘parol evidence^* 
or rather there are two sorts of parol 
eyidence^ as to the admissibility oi 
which disenssiou has arisen in many of 
the cases : the first is oral evidence as 
to tho state of fiusts existing at the 
time the written agreement is made ; 
the second is parol eyidence of what is 
said on the occasion :** per J., 

Mumfard v. Gethmg, 29 L. JT., C. P., 
107 ; S. C., 7 C. B., N. S. 305. 

B B 2 
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former agreement, or in any manner to add to, or, as it seems, 
to vary or qualify the tenns of it, and thus to make a new 
contract, which is to be proved partly by the written agreement 
and partly by the subsequent verbal terms engrafted upon what 
may be thus left of the written agreement (e). 

What has been above said admits, in part, of illustration by 
reference to one of the most important instruments known to 
the law merchant. Thus, it is not competent to the acceptor 
of a bill of exchange to set up an oral contract entered into 
before hie acccjitmce of the bill, and which is inconsistent with 
the contract appearing ete facie upon it (/). Neither can a 
like contempornneoHe agreement, incompatible with that evi- 
denced by the bill, be set up to vary or restrain it : ex. gr. 
evidence cannot be ‘received of an oral agreement, that a bill 
drawn payable at three months shall not be payable till the 
expiration of four months from its date {g). “ It would,” says 

Lord Abinger, 0 . B., in Adams v. Wordley (A), “be very 
dangerous to allow a party to alter in such a manner the 
absolute contract on the face of a bill of exchange ; the effect 
of tho cases is, that you are estopped from saying that you 
made any other contract than the absolute one on tho face of 
tho bill(«). A contract, which seeks by subsequent oral matter 
to discharge altogether the contract created by the bill and 
create a new one, is wholly different, and may no doubt be 
given in evidence : it is consistent with the bill, but this is 
inconsistent with it.” 

Tho following case also illustrates tho doctrine of our law 


(f) Chat T. Lord Nugent, supra ; 
DwtglchB T. Wat9on^ 17.C. B. 685. Sef 
OU€9 Y. Spencetg 3 0. B., N. S. 244. 
(/) Befoni y. Oross^ 10 G. B* 895. 
(ff) Jttdgm. MawUy y. Boye^t^ 2 B. 
& B. 56. See Salmon y. Wthb^ 3 H, 
La^^Oa. PIO, Bat evidence may be 
given by parol of an agreement at the 
time a loll is drawn and Indorsed whidi 
is consistent with the written instru- 


mentp as, for example, that a bill is 
indorsed and handed over for a par- 
ticular purpose, without giving the 
bailee the usual rights^ of indorsee of 
the bill : Manley y. Boycott supra. 

(A) 1 M. & W. 374, 380. 

(i) See also per WUtesg JT., Strang 
Y. Foster^ 17 C. B. 222 , Taylor v. 
Burgess, 5 H. & N. 1 ; PooUyY. Ear- 
radine, 7 E. & B. 431. 
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just mentioned : Money was advanced upon the security of a 
joint and several promissory note by a loan society, and at the 
time of effecting the loan and making the note, a printed book 
of tbe society’s rules was given to the defendant, who was one 
of the makers of the note. Now, the rules contained in this 
book would, if admiasihle m evidence, have varied the engage- 
ment which the defendant entered into as maker of the note. 
Nothing, however, appeared in writing to connect the rules in 
question with the note, and the Court held, that the express 
contract and engagement on the face of the note could nut bo 
varied save by a contemporaneous written agreement {k), tbe 
reception of which in evidenco might have boon altogether 
unobjectionable (1). 

In Eden v. Blake (m) the action was brought by an auctioneer 
to recover the price of a dressing-case sold by him to the 
defendant at a public auction. The drossitig-cnso in question 
had, in the printed catalogue of articles intended for sale, been 
described as having silver fittings ; whereas, in point of fact, 
the fittings were plated only. In support, however, of the 
action, it was proijosed to prove, that prior to the dressing-case 
being put up for sale, the auctioneer stated publicly, iu the 
hearing of the defendant, that the catalogue was incorrect iu 
describing the fittings as silver, and that the dressing-case would 
be sold as having plated fittings. Tho reception of this evidence 
was objected to, on the ground that it tended to vary tho 
printed particulars of sale ; the evidence tendered was, never- 
theless, admitted, and, os the Court in banc held, rightly so, 
there having been no written contract between the parties. In 
this case the Statute of Frauds had no application, inasmuch 
as the price of the article sold was loss than 10/. ; tho decision 
arrived at consequently illus|rate8 tho general rule(n) of evidence 

{k) Brown r. Langley, 4 M. & Or. (m) 18 H. & W. 614, with which 
466. See Halhead t. Young, 6 B. & B. compare Melton v.Livim, 2 0. k J.411. 
812. (n) As to this rule, see Ihrther, 2 

(1) See Pithmongenf Co. r, Fh. Br., 10th ed., 352; WooUam r. 
Dimsdolo, 6 C. B. 896. Uenrn, 7 Ves. 217-8 ; poet, Chap. 4. 
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already stated. It has recently been held that in an action for 
a breach of warranty on the sale of goods under a written contract 
oral evidence is not admissible to shew that the vendor's agent 
at the time of the sale represented the goods to be of a particular 
quality (o). 

Thus much, then, as to the superior efficacy which our 
common law attributes to a written over a merely verbal contract. 
It is in the next place to be remarked, that under the provisions 
of various statutes, particular kinds of contracts are expressly 
required to be in writing ; and where any such statute applies, 
it is quite clear that the tchch of the contract which falls within 
its operation must bo in writing, so that a written {^cement 
or engagement between parties made conformably to its terms 
could not subsequently be varied by word of mouth (/>). Fore- 
most in point of practical importance amongst such enactments 
stands the Statute of Frauds (29 Car. 2, c. 3) (y). 

Tlio Statute of Frauds was passed, as the preamble states. 


(o) Ilamor v. Groves^ 15 0. U. 
6G7. 

(p) VarlouB cases, hereafter cited, 
will bo found to ostabUsh tho truth of 
this proposition in regard to the Statute 
of Frauds. 

(</) With reference to statutes such 
as above alluded to, tho following re- 
marks of MaulCf J., in Morton v. 
Cqptlandf 16 0. B. 5^5, deserve atten- 
tion : — The learned judge, commenting 
upon the Dratnatic Copyright Act, 3 & 
4 Will. IV. c. 16, observes that a 
special object may sometimes bo oimeil 
at in requiring an instrument to be in 
writing, *^viz., to identify the act as 
the aet of the party, as in the case of a 
willy and in other instances mentioned 
in the Statute of Frauds, where the 
instrument is expressly required to be 
tigned by the party to be charged 
thereby. In those cases tho signature 
of the party serves to identify the 


writing as the very writing by which 
the party is to be bound. In some of 
tho cases provided for by that statute 
the signature may be either that of tho 
party himself, or that of an * agent 
tlicreunto lawfully authorised by 
writing,' as in the case of leases (s. 3); 
or of ‘ some other person thereunto by 
him lawfully authorised,* as in the 
case of agreements (s. 4) ; or by ‘some 
other person in his presence and by his 
express directions,* as in the case of a 
devise of land (s. 5) ; or ‘in his pre- 
sence and by his direction and consent* 
(s. 6) ; or by ‘ their agents thereunto 
lawfully authorised,* as in the case of 
the sale of goods (& 17). The neces- 
sity of signature arisea in Qvery case 
from the express requirement of the 
statute. Signature does not necessarily 
mean writing a person's Christian and 
surname, but any mark which identifies 
it as the act of the party.** 
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for provontion of many firaudulont practioes which arc com- 
monly endeavoured to bo upheld by perjury and subornation of 
poijury.” It has a most important bearing, by virtue of 
several of its provisions, upon the law merchant ; and with 
reference more particularly to that branch of law attention 
will now be directed to it. The statute requires that cortaiu 
contracts and agreements therein specified shall bo in writing, 
or, at aU events, shall bo evidenced by some note or memo- 
randum thereof in writing. It further indicates disabilities, 
which, in default of compliance with its requirements in this 
respect, will or may be entailed upon parties. In order to 
determine the precise nature of the disabilities, wliich, under 
given circumstances, may thus bo incurred, close attention 
must be paid to the wording of the particular section of the 
Act bearing upon the transaction in question. 

Omitting any allusion to those portions of the Act which 
relate to iMirol conveyances of land, leases, and aasignments, 
to nuncupative wills, devises, declarations of trust, and other 
matters not properly falling within the scope of these Coin- 
mentaries, I shall proceed to analyse, illustrate, and explain, 
by decided cases, its 4th and 17th sections; my object 
being to call attention, albeit briefly, to every point of real 
practical importance connected with or likely to arise upon 
them. 

The 4th section of the statute enacts “ That no action shall 
he brought 

— whereby to charge any executor or administrator upon 
any special promise to answer damages out of his own 
estate; 

— or, whereby to charge the defendant upon any special 
promise to answer for the debt, de&ult, or miscarriages of 
another person ; 

— or, to charge any i>crson — ^upon any agreement mado 
upon consideration of marriage ; 


20 Cur. % 
0. 8, 8. 4. 
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or, upon any contract or sale of lands, tenements, or 
Hereditaments, or any interest in or concerning them ; 

— or, upon any agreement that is not to be performed 
'within the space of one year from the making thereof ; 
unless the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall he in writing and 
signed by the party to he charged therewith, or some other person 
thereunto by him lavrfully authorised.” 

Now looking at the above section, it will be found to 
enumerate five distinct classes of contracts, in regard to each 
of which it is enacted, that no action slutll he brought unless 
the agreement which is the fotmdation of such action, or some 
memorandum or note thereof, shall be in writing and signed 
by the party to be charged therewith or his duly authorised 
agent. It becomes, then, very material, in limine, to consider 
what may be the meaning of the word ” agreement ” just 
used. It has been formally decided, that this word ” agree- 
ment ” must be understood in its strict legal sense as including 
not merely the terms of tlio contract, but likewise the coh- 
sideration upon which it is founded. Upon this point Wain 
V. Wnrliers (r) must still be regarded as the leading authority, 
although it is no longer necessary as wo shall presently sec, that 
the consideration for which a guarantio was given should bo 
stated therein (s). There Lord EUenborough, C. J., observes, that 
It seems necessary for effectuating the object of the statute, 
that the constdoration should be set down in ’writing as well as 
the promise, for otherwise the consideration might be illegal, or 
the promise might have been made upon a condition precedent, 
which the party oha]^;ed may not afterwards be able to prove, 


(r) 5 Basil 10« cited per Erlt^ J., 
1 K B. ft E. 080 ; Paiwrt t. Ft^r^ 
4 B. ft B. 511y 516: 

Numeroos cates upon the point in 
question are oollecked in a note (6) to 
FrenA v. French^ 2 M. ft Gr. 649 ; of 
which see particnlarlj Jmikins t. 


fioldw, 3 B. ft B. 14, 20, and Saunders 
▼. Wakiifield, 4 B. ft Aid. 595, 600. 
See also BeUulridge y. Wade^ 16 Q. B. 
99, 100 ; Caballero y. Staler^ 14 C. B. 
800. 

(s) 19 ft 20 Viet. c. 97, s. 8, died 
post, p. 380. 
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the omission of which would materially vary the promise by 
taming that into an absolute promise which was only a' con* 
ditional one: and then it would rest altogether on the 
conscience of the witness to assign another consideration in 
the one case, or to drop the condition in the other, and thus 
to introduce the very frauds and peijuries which it was the 
object of the Act to exclude by requiring that the agreement 
should bo reduced into writing by which the consideration as 
well as promise would bo rendered certain.” 

The word “ agreement ” then, occurring in the 4th section 
of the Statute of Frauds, means an agreement complete as 
regards its material terms (t), and will be satisfied by a writing 
which states the names of the parties (it), the subject-matter of 
the contract, and (except whore the instrument is a guarantic) 
the consideration upon which it is founded (x). Several docu- 
ments, moreover, which on the face of them are connected 
together by reference or otherwise, may bo put in ovidonco 
as constituting an agreement or a memorandum or note 
thereof, suificient within the statute. Upon the point now 
adverted to, Boydell v. Drummond (y) is a leading authority, 
’and the principle there acted upon has in many other cases 
been recognised (s). 

The written agreement required under the 4th section 
of the Statute of Frauds need bo signed by “the party 
to be charged therewith ” only (a). In Laythoarp v. 


(t) Seo Pitzmauriee v Bayley^ 6 E. 
& B. 868; 8, C.^ reversed in error, 8 
Id. 664 ; and in Dom Proc , Aug , 1860. 

(tt) Wdlkms y. Zoike, 29 L. J., Q. 
B , 1, and cases there cited. See 
Leroax y. Brovm^ 12 G. B. 822, 825, 
827. 

(x) Per Tindai, 0. hf Laythoarp y. 
Bryant^ 2 Bing. N. 0. 744; Roberts 
y. Tuoher, 8 Bxeh. 632 ; Sweet y. Lee, 
3 If. & Gr. 452. 

(y) 11 East, 142. 

(s) Per WUliamSf J.; Peek y. North 


Staffordshire R. C?, 1 E. B. & E. 958, 
1000 ; Ridgway y. Wharton^ 6 H. L. 
Ca. 238 ; Sawnderson y. JeuAsoUf 2 B. 
& P. 238, and cases cited Id. (a); 
Dobell y. NtUchiTtstm^ 8 Ad. & E. 855, 
371 ; Jackson y. Lowe^ 1 Bing 9 ; 
PhiUimore y. Barry^ 1 Gamp. 518 ; 
ffammerslsy y. Baron de Bid^ 12 Gl. 
& F. 45 ; OoldhSn y. Showier^ 8 G. 
B. 312 ; Johnson y. Dodyson^ 2 H. & 
W. 658 ; Allen y. Btnnet^ 8 Taunt. 175. 

(a) As to signing an seethe 
remarks in conneidon with s. 17, post. 
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Bryant (ft), the vendor of leasehold premises who had not signed 
the memorandum of sale was held entitled to sue the purchaser 
who had signed it, tlie words of the 4th section of the statute 
being deemed explicit, and being thought to afford a ready 
answer to the argument founded oji ‘want of mutuality’ (c). 
“ It is said,” observed Tindal, 0. J., in the case just men- 
tioned, that, “ unless the defendant signs, there is a want of 
mutuality. Whose fault is that P The defendant might have 
required the vendor’s signature to the contract ; but object 
of the statute was to secure the defendant's” It is settled 
that a written proposal, containing the terms of a projected 
contract, signed by the defendant, and assented to orally by 
the plaintiff, will satisfy the 4th section of the statute {d). 

Lot us now consider for a moment what consequences will 
result from a non-compliance with the requirements contained 
in the concluding portion of the 4th section of the Act. To 
satisfy ourselves with regard to these .consequences, we must 
look at the introductory part of #10 same section, which says, 
that “ no action shall be brouyht ” in any of the various cases 
subsequently specified, unless the directions of the legislature 
have been complied with ; but it does not say, that, in> the 
event of non-compliance therewith, the contract itself shall be 
void; and the distinction here suggested may sometimes be 
matcnal (••). 

Bearing in mind the preceding observations, let us make 
some inquiry respecting each of the .five specific clauses 
into which the 4th section of the Statute of Frauds is divisible; 
and, firet, as to “ any special promise” by an executor or 

(&) 2 Bing. N. 0. 735. Liverpool 1 E. B. & E. 991. 

BoraHffh J?awjb v. Eccles, 4 H. & N.139, (e) Lerotix v. Brown, 12 0. B. 801, 

recogniung cited ante, p-^46. As to the effect of 

(c) Ante, p. that part of the 4th section of the 

(d) Smith T. Neafe, 2 C. B., N. S., Statute of Frauds considered in the 
67, recoghised in Liverpool Borough text, see Chiffith ▼. Young^ 12 East^ 
Ba^ V. Eedes, 4 H. &N. 139 ; and in 513 ; per Tindal, G. J., Sweet v. Lee, 
Norik Slaffordekire R. C. v. Peek, 4 Scott N. B. 90. 
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administrator “ to answer damages out of his own estate.** 

In order that an action may be maintainable against the 
personal Toproseutative upon such a promise, a writing signed 
by him or his agent must be produced in evidence, containing 
the promise, and disclo'iing — not necessarily in express terms, 
but at all events by its tenor — ^the consideration upon which 
the promise is founded {/). A proposal made and accepted in 
writing, which was not intended to operate as an unqualified 
promise, but to form a part only of a suggested arrangement 
which was not, in its entirety, acquiesced in by the other 
party, will not satisfy tho statute (//). Wliero the plaintiff 
declared in assumpsit, that the defendant’s testator was 
indebted to a thii*d party, who after tho testator’s death 
assigned tho debt to tho plaintift^ and appointed him to 
receive it to his own use; and that tho defendant, in con- 
sideration that the plaintiff would accept the defendant as 
his debtor, promised to pay it to the plaintiff; the consi- 
deration alleged was held^ bo insuificient to support tho 
promise, so as to charge tho defendant personally {k). If, 
however, in this case the promise had been in consider- 
ation of forbearance by tho assignee of tho debt to sue tho 
executor, that would have been a valid consideration in 
law (»). 

Tho second clause of the 4th section of the Statute of rrotmso to 

niiBwoi tur 

Frauds concerns " any s])ecial proniiso to answer for tho debt, 
default, or miscarriages of another person.” Upon which it 
is enacted, that “no action shall bo brought” unless tho 
agreement containing such promise bo “ in writing, signed by 

(/) Rmm T. Hughu, 7 T. B. 360, writing : ” 1 Wms. Sannd. 211, (2). 

n. ; S. O; 4 Bro. F. C. 27 ; 2 Wms. (9) Hamilton t . Terry, 11 C. B. 

Ex., 6tii ed., p. 1610.^ 064. 

<<The common law requires that (A) Fortft, v, SUpim, 2 Saund. 210. 
there shonld be a sufficient considera- See Nelson y. SerEst 4 M. A; W. 795, 
tion to support the promise ; and the 1 Wms. Ssunds^ 6tb od.p 200 

statute adds a still farther requisite! a (1). 
namely, that the promise should be in 
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tite party to be cbarged therewith, or some other person 
thereunto by him lawfully authorised.” 

A gmrmtie is, in fact, a promise to answer for the payment 
of some debt, or the performance* of some duty, in -the event 
of the failure of another person who is in the first instance 
liable for such payment or performance (A), and consequently 
must, in order that an action may lie upon it, be in writing (/). 

As to the form of this instrument, it will suffice to observe, 
Ist. That the intention of the guarantor with regard to the 
period during which the guarantie is to be in force should be 
clearly expressed, otherwise embarrassing questions of con> 
struction may arise. The guarantor should say whether ho 
means to bo liable for future advances only or for past as well 
as future advances (m) ; 2ndly. Inasmuch as the 4th section 
of the Statute of Fniuds does not require the contract 
itself to be in writing but a memorandum of it, and as 
a memorandum, properly signed, of a by-gone contract is 
sufficient to satisfy the Act, if -words be introduced into a 
paper signed by “ the party to bo charged ; ” or if an 
alteration bo made in it; the addition or alteration thus 
made may be considered os authenticated by the signature 
already on the instrument, provided it be plain that it was 
meant to bo so authenticated (m). 

The special promise above mentioned must, according to the 
rule stated in the preceding chapter, be founded on a good 
consideration, though hy the 19 and 20 Viet. c. 97, s. 3, it shall 
not ** be doomed invalid to support an action, suit, or other 
proceeding, to charge the person by whom such promise shall 
have been made, by reason only that tl^ consideration for such 
promise docs not appear in writing, or, by necessary inference, 

from a written document.” 

* 

t 

(Jk) See Fell on Qnar., 2iid ed;, p. 1 ; (m) See JBroom r. l^atcAelor, 1 H. 

8 Kent Comm,, 7tU ed., p. 160. & N. 255 ; Hwrlor y. CarptnJLtr^ 8 C. 

(1} See F%A y. Iluichuuan, 2 WOs. B., N. S., 172. 

84 ; Cftater y. Bedteitf 7 T. B. 201. {n) Bluck y. GomperiSj 7 Bxch. 862C 
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The meaning of the word ** agreement,” ascertained by the 
series of decisions noticed at page 376, has, so far os regards the 
particular clause of the 4th section of the Statute of Frauds 
now under notice, been thus matcnally modified, and the Courts 
will henceforth be relieved from discussiug the question, often 
found most embarrassing (o), — Does tbe consideration suifioi* 
cntly appear upon the face of the guarantio P 

But, although the recent statute abrogates the rule laid 
down in Wain v. War Iters (p), and enables a plaintiff to give 
parol evidence of the consideration for a guarantie, it must bo 
borne in mind that “ a consideration expressed in writing 
formerly discharged two offices : it sustained the promise and 
might also explain it. Wow, however, parol evidence, though 
it may supply the consideration, cannot go further and explain 
the promise ” (q). 

Let us in the next place briefly consider what cases ’are 
witliin, and what arc excluded from, the operation of that 
particular clause of the Statute of Frauds, the effect whereof 
we have been discussing. The clause in question applies where 
the object of the party seeking to Uvail himself of the guarantie 
is to charge the defendant upon his promise “ to answer for the 
debt, default, or miscarriages of another.** It has, therefore, 
no application where the evidence adduced discloses a direct 
liability attaching to the guarantor (r), or an absolute transfer 
of liability to him from the original debtor. Where the 
individual whose debt is said to have been g^uarantied ceases 
altogether,, upon the so-called guarantie being given, to bo 
liable, there the transaction in question is not one which 
requires to be evidenced by writing within the Statute of Frauds. 


(o) See, for instance, (Hdenihaw v. 
King, 2 U. A N. 617, 399. 

(p) Ante, p. 376. 

(q) Judgm. Aolme* v. MUAiU, 7 
G. B., N. S. 870, ad(q;>tedper WiUiamt, 
J., Ptde ▼. North Stt^'ordshire R, O., 
29 L. J., Q. B., 108 ; S. C. 1 E. B. A 


B. 968. 

(r) Forth y. Stanton, 1 Wxob. Sannd. 
211 6; Fkzgerald r. DreitUr, 7 C. 
B., N. S., 874 ; Maerory t. Seolt, 6 
Exoh. 907, citing CaatUng t. Auiert, 
2 East, 826 ; Liverpool Borough Bemk 
V. Logan, 6 H, A N. 464. 
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In Birktnpr v. Darnell («), the distinction between a direct and 
a collateral liability is thus illustrated by the Court : “ If,” they 
say, two come to a shop, and one buys, and the other, to gain 
him credit, promises the seller, ‘ If he does not pay you I will,’ 
this is a collateral undertaking, and. void without writing by 
the Statute of Frauds. But if, he says, ‘ Let him have the 
goods, I will see you paid,’ this is an undertaking as for himself, 
and he shall bo intended to bo the very buyer, and the other 
to act but as his servant.” It should be observed, that the 
cases here put by the Court are meant os examples merely, 
'and by ,way of shewing that the surrounding circumstoneps 
must be looked at, with a view to determining whether a 
particular transaction docs or does not amount to a guarantio 
within the Statute of Frauds. The question will in truth be 
one of fact, as may bo seen by comparing the case of Matson v. 
Wharam {t) with that of Birkmyr v. Darnell just cited. 

Tho subject before us is explained in the notes to Wms. 
Sound, (m), whore it is said that the subject of inquiry at Nisi 
Frius very often is— to whom was credit given P and buch nice 
distinctions have been taken pn tho wording of the promise as 
to make it impossible to lay down any precise rule of con- 
struction with reference to it ; but the jury must determine to 
whom tho credit was given. If it appears that the credit was 
given to tho defendant — that is, if the goods, «&c., were really 
sold to him, tlie statute then cannot apply. But tf it appears 
that Iho person for whose use the goods were furnished is liable, 
and a sufficient promise in writing by tho defendant to pay the 
debt is produced, tho plaintiff will then be entitled to recovei^ 
if he declare specially upon tho promise in question as col- 

(<) 27, and 1 Smith L. G., 4th M. •& B. 627 ; Dixon r. naifield, 2 

•d., 224 ; TomKntm r. Gdl, 6 Ad. it Bing. 439 ; Lane ▼. •Bnrghart, 1 Q. 
B. 664 ; BtUeKer t. Stewart, 11 M. it B. 988. 

W, 867 : 'Goodman t. Ckate, IB.* (<) 2 T. B. 80. 

Aid. 297 i Dird t. Oanmon, 8 Bing. (w) 1 Wins. Sannd., 6th ed., 211 
H. 0. 889 ; Dromdnff r. Stedlard, 6 ^ c. See WaHer ▼. UGl, 5 H. A N. 

Taunt. 460 ; Andrewe t. Smkh, 2 Or. 419. 
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lateral (x). " If,** observes Pollock, G. B., in a recent ease (tr), 

** a man says to another, ' If you will at my request put your 
name to a bill of exchange, I will save you harmless,’ that is 
not within the statute. It is not a responsibility for the debt 
of another. It amounts to a contract by one that if the other 
will put himself, in a certain situation, the first will indemnify 
him against the consequences.” 

Such .being the general mode of determining whether a case 
is or is not within tho statute, it may be well to specify the 
following states of facts, in which it has been hold or intimated 
by tho Court that the statute would not apply : — 

1. If A. agree to accept C., a debtor of B., as his debtor in 
lieu of B., such an arrangcwient clearly involves a transfer of 
liability from B to C., and is very difibrent firom a guorantio 
by 0. as stu'ct^ of B.’s debt to A. (y) : hero consequently the 
statute does not apply. 

2. Tho statute applies only to promises made to the person 
to whom another is already or is to become answerable. It 
must bo a promise to bo answerable for a debt of or a default 
in some dufy by that other person toirarda the promisee («). 

3. If A. imdcrtako to B. that C shall do a particular thing, 
no privity existing between B. and C., the liability assumed 
by A. will bo direct, and not collateral (rir). 

4. Where, in consideration of a del credere commission, A. 
undertakes tfi bo rosi^nsiblo to B. for due payment of tho 
purchase money of g^ods to be sold through tho agency of A., 
this undertaking docs not fall within the statute, and need not 
be in writing (h) ; for, though the engagement thus stored 
into by A. may terminate in a liability to pay tho debt of 

Saturn r. King, 4 H. & N. 739, (a) Hmrgrema t. Panmt, ntpn. 

740, oommenting on Cfreen v. CrttmeU, (ft) Contmrier v. HtiOie, 8 Exdi. 40; 

10 Ad. & B. 463, 459. the judgment in whieh ease waa te* 

(y) Judgm (Ml T. Lindtttjf, 4 eeraed in error on a p<nnt other than 
Ez(^. 52 that mentioned in the text : aee Ma$t*e 

(a) Hargreaves r. Parscas, 13 91 t. Couturter, 9Exdi. 102; S. O., SH. 
k W. 661, 570. L- Ca. 678. See Pe WOks, 4 Exeh. 580. 
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another, that is not the immediate object for whidi the con- 
sideration is given (c). 

The clause before us applies, however, to promises to answer 
for the tortious default or miscarriage of another as weU as for 
his broach of contract ; and accordidgly, where A. had, without 
leave, ridden the plaintiff’s horse and caused his death, a promise 
by the defendant to pay the plaintiff the damage which ho had 
sustained, in consideration of the plaintiff forbearing to.sue A., 
was held to he void because not in writing {d). 

The policy of the particular clause of the Statute of Frauds 
under consideration, obviously was to prevent that fraud and 
poijury which had been found by experience or was thought 
likely to arise &om trusting to evidence of less authority than 
that of a written document, for fixing upon a defendant the 
responsibility for the debt, default, or miscarriage for which 
another person was primarily liable (<?). The clause in question 
seems to have successfully accomplished its object until a mode 
' was discovered of evading it by shaping the demand, not upon 
a special promise of l^e defendant, which is within the letter of 
the statute, but, upon a tort or wrong done to the -plaintiff by 
some false or fraudulent representation of the defendant, made 
in order to induce him (the plaintiff) to contract with some 
third party ; evidence of such representation when oral only, 

' and insufficient therefore by reason of the statute to support an 
action ex contractu^ being relied upon to sustain an action on 
3 the case (/). 

It was to remedy the inconvenience resulting from the 
frequency of actions framed in the manner just described, of 
which Pasleg v. Freeman {g) offers the first reported example, 
that Lord Tenteirden introduced into the stat. 9 Geo. 4, c. 14, 

( 0 ) Jttdgni. 8 JBxob. 65, 66. & W. 117. 

(d) 1 Wms. Saund., 6th ed.f 211 c (/) See, per Parhe^ B., 1 M. & W. 
(1), citing Kirkham ▼. 2 B[. & 114 ; 1 Smith L. G., 4th ed., 143*4. 

Aid. 618. (p) 3 T. E. 61, and 2 Smith L. C., 

( 0 ) Per Lord C. B., 1 M. 4Ui ed., 62. 
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its 6tli section (h) which enacts, that “ no action shall be 
brought whereby to charge any person upon or by reason of 
any representation or assurance made or given concerning or 
relating to the character, conduct, credit, ability, trade, or 
dealings of any other person, to the intent or purpose that such 
other person may obtain credit, money, or goods upon (•), 
unless such representation or assurance be made in writing, 
signed by the pariy to be charged therewith.” 

' The general scope of the foregoing section, and especially 
the precise meaning which should be assigned to the word 
“ ability ” therein used, were much discussed in the case of 
I/t/de y. Barnard (k), to which, as the point there raised was 
not finally determined, owing to a difference of opinion umongpst 
tho members of the Court, and yet remains unsettled, a bare 
reference will here suffice (f). Tho requirements of this section 
will be satisfied if a false representation in writing be made which 
substantially contributed to the damage cdlnplaincd of, although 
an oral representation by the defendant may in part have con- 
tributed to it (m). Assuming, however, -that an agreement 
really falls within that part of the 4th section of the Statute of 
Frauds latterly considered, or within the 6th section of Lord 
Tenterden'a Act, and must therefore be in writing, one thing is 
quite clear, viz. that when so written it cannot afterwards be 
varied or altered orally, for otherwise the intentions of the 
legislature might manifestly be thwarted. This is a principle to 
which I have already had occasion to refer, and which is recog- 
nised in equity as well as at law, as will be seen by looking at 
the judgment in Emmet v. Detchurat {n), where several autho- 
rities bearing upon the subject before us are collected. 

<&) A« to which see^ per PoUocIc, ' Smnm t. PhUtipt, 8 Ad. A B. 487 ; 
C. B., 18 0. B. 881. Hatlode ▼. Fergvtaon, 7 Ad. A B. 86 ; 

(t) As to tiie error here epperent in Devatus t. SUhtheller, 6 Bing. N. 0. 
the wording of the Aet, see 1 M. A W. 84. See Tumkp t. Maegregor, 6 M. 
104, 110, 116, 123. A Or. 46. 

(A) 1 IL A W. 101. (m) TaUon r. TTcnfe, 18 0. B. 871. 

(1) The ststnte wm held to apply in <n) 8 Mae. A G. 687, 606. 
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Agreement 
mado upon 
eonaidora- 
tlon of 
marriage. 


} 


Contract 
oouceniing 
land, Ac. 


The third clause of the 4th section of the Statute of Frauds 
has reference to “ any agreement made upon consideration of 
marriage.” It may be dismissed* with the remark, that these 
words do not apply to a promise to marry (o), but merely to 
contracts for the performance of collateral acts in consideration 
of marriage (p). 

Passing on then to the next clause, which concerns actions 
brought to charge any person “ upon any contract or (q) sale 
of lands, toneiuonts, or hereditaments, or any interest in or 
concerning them.” It has been observed, that the words 
“ lands, tencuionts, or hereditaments ” here used, seem to have 
been intended by the legislature as equivalent to “ fee simple; ” 
and the' words “ any interest in or coneeming them ” seem to 
have been used to denote a chattel interest, or some interest 
loss than the foe bimple (r). In regard to the true meaning of 
these latter words doubt has not unfrequently been felt. Wliat 
is an interest in or edneerning land ? What is “ a contract of 
an intorebt in lands ” («) ? To these questions conflicting 
answers have, under special circumstances, been given ; but, 
nevertheless, the principles which are to guide us in reply- 
ing to them are now very definitely ascertained. Little 
hesitation need bo felt in affirming that an agreement to 
convoy an equity of redemption (0 ; a contract under which 
the plaintiff, in consideration of a sum of money, agrees 
to surrender his tenancy, and to procure the defendant 
to bo accepted in his place (ii ) ; a contract to let furnished 


(o) Corh V, 1 Sir. 84 ; //ar- 

riton V Cage^ 1 Ld. Rajm. 386, ad 
fin. ; Bull. N. P., 7tli ed., 280, c. See 
Jonhn V. Money, 5 H. L. Ca. 185. 

(p) See MoftUacute v. Maxwell, 1 P. 
Wma. 618 ; S. C., Freo. Chanc. 526 ; 
Mammereley v. De Bid, 12 CL h P. 
45, died Zauenee r. Tierney, 1 Mae. 
ft G. 571, 572. 

(q) The word was here pro- 

bablj intended. 


(r) Per LittledcHe, J., Evane v. Bo- 
berts, 5 B. ft 0. 839, and in Smith y. 
Surman, 9 B. ft C. 573. 

(«) See per Bayley, B , 1 C. ft J. 
397. 

(0 Mamy y. Johnson^ 1 Bich. 

241. 

(m) Cocking y. Ward, 1 C. B. 858, 
followed in Kelly v. Weheter, 12 C. B. 
283, and in Smart v. Harding, 15 C. 
B. 652. 
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lodgings (x), provided that the executory contract if executed 
would have conferred such an interest or property in land 
as to give a right to mifintain a possessory action (y ) ; 
or, an agreement for a future lease of land (s) ; or, a eon- 
tract whereby the plaintiff agrees to lot a house to the 
defeudaut, to sell him certain furniture and fixtures there- 
with, and to make certain alterations and improvements 
therein, the defendant on his part agreeing to take the 
house and to pay for the furniture, fixtures, and alterations — 
is within the statute (a). So, whore A., being posse^d of a 
messuage and premises for the residue of a term of years, 
agreed with B. to relinquish possession to him, and to suffer 
him to become tenant of the premises for the residue of the 
term, in consideration of B.'s paying a sum of money towards 
the dilapidations, this was held to bo within the Act (b). 
Where, indeed, anything is done which substantially amounts 
to a parting with an interest in landj or which relates to 
the sale of such an interest, the agreement is within the 
statute (e). 


(a:) Edgt v. Strafford^ 1 C. & J. 
391 ; Inman y. Statnpf 1 Stark. N. 
P. C. 12. 

(y) Per Blackburn, J., Wright v. 
Blavcrt, 29 L. J., Q. B., 161, 164. 

(e) Poquet V. Moor, 7 Exch. 870. 

(а) Vaughan y. Uancoch, 3 0. B. 
766 ; Mechelen y. Wallace, 7 Ad. k 
E. 49 ; Earl of Falmouth y. Thomas, 
1 C. & M. 89. 

(б) Buttemere y. Hayes, 5 M. A W. 
456. 

(c) Per Maule, J., Felly y. Webster, 
12 0. B. 289, 290. 

But \{ the transfer of an interest in 
land be effected, and the transferee ad- 
mits to the transferor that he owes him 
the stipulated price, the amount in 
question may be recoYered in a count 
upon an account stated : Cocking y. 
Ward, 1 0. B. 858 ; and see the cases 


cited arg. 12 C. B. 287-9 ; Teatt v. 
AtUy, 4 Moore, 542. 

A contract for inYestigating the title 
to land has been lield not to be within 
the statute : Jeakes y. WhiJte, 6 Exch. 
878. Nor is a contract for the sale of 
shares in a railway company, Bradley 
V. UoUlsmrih, 3 M. & W. 422 ; or in 
a waterworks company, Bligh t. Brent, 
2 Y. & C. 268 ; or in a mining com- 
pany conducted on the cost<book prin- 
ciple, Watson Y. Spratley, 10 Bxoh. 
222 (as to which see, per Maule, J., 
Toppin Y. Lomcbs, 16 0. B. 161) ; 
Powell Y. Jeasopp, 18 C. B. 836. ^ 
Walker t. Bartlett, Id. 845. 

Ooss Y. Lord Nugent, 5 B. & Ad. 
58, which shows that a written con- 
tract for the sale of land cannot be 
varied oraily, is cited post. 


c c 2 
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Where indeed, as recentiy remarked, “ a contract consists of 
two collateral agreements, one only of which relates to an 
interest in land, then, if that part of the contract has been 
executed, the fact'of the whole contract not being in writing 
will not preclude an action on the other part founded on a 
promise to be performed after such execution (<?). But one 
contract founded upon one consideration cannot be bisected so 
as to make a new contract and a new consideration out of one 
half” (<?). 

Let us now turn for a moment to notice a class of cases 
differing somewhat from the above, and presenting greater 
difficulty, viz. those which concern things annexed to' laud and 
falling within the operation of a well-established maxim quk- 
quid plantatur solo solo mlit (/), — whatever is affixed to the 
soil becomes presumably (y) in contemplation of law a part of 
it and subjected to the same incidents as the soil itself. Under 
this sub-division of my subject, I shall speak, ■ first, of the 
growing produce of land, such as crops, fruit, and the like ; 
secondly, of fixtures. 

Now, it is to bo observed that. Lord Coke carefully distin- 
guishes between land and the growing produce of the land. 
Upon the death of tenant for life, he* says (A), although the land 
belongs to the reversioner, the growing crop goes to the executor 
of the tenant for life as part of his personal estate. So, if a 
man be seised of land in right of his wife, and sow the ground, 
and die, lus executors shall have the corn ; . and if his wife die 
before him, he shall have it; for, although* upon the death of 
the husband or wife the interest of the former in the land 
ceases, yet the growing com is considered as part of his per- 
sonal estate, and belongs to him or his executors. In these 

. {d) Green t, SaddingtoH, 7 B. Ic (/) As to whioh see Leg. Ifaz., 

808. 3rd ed.. 854. 

<e) Per Lord Campbell,,C. J., ITodg- (g) See lAuncaOer v. Are, 5 C. B., 
MW T. /oAmon, 1 & B. a B. 6S9, N. S., 717, 727. 

000. (fc) Co. Litt. 65. 1>. 
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cilscs. Lord Coke considers the growing produce of the land as 
a personal chattel independent of and distinct from, the land 
itself. And, reasoning by analogy to what is hero said, our 
Courts have hold, that a sale of any growing produce of the 
earth (reared by labour and expense), in actual existence at the 
time of the contract, whether it be in a state of maturity or 
not, is to be considered not as a sale of an interest in or 
concerning land within the meaning of the 4th section of the 
Statute vof Frauds, but rather as a contract for the sale of 
goods, wares, and merchandises within the 17th section of tho 
Act (t). 

A contract, accordingly, for the sale of growing potatoes, 
which come within the dcsciiption of emblements, and are 
deemed chattels by reason of their being raised by labour and 
manurance, is not required to be in writing (A-), whereas 
growing grass does not come within the description of goods 
and chattels, it goes to tho heir and not to the executor, and 
cannot be taken under a fi. fa. (/) ; and these latter remarks 
are also applicable to growing fruit (wt) and to growing trees (n), 
unless, indeed, it clearly appear from tho terms or nature of 
the particular contract, that the parties to it were dealing 
exclusively with the produce of the trees when they should bo 
cut down and severed from the freehold (o). 

Tenants’ fixture^ attached to (but not parcel of) the 
freehold (p) boar a very strong rcssomblance, it has been 


(t) Evans v. Roherts^ 5 B. & C. 
840-1 ; Judgm. 10 Ad. & B. 758; per 
HvUloek, B., 1 y. A J. 308 ; 1 Wms. 
Sauuds., 6th ed., 277 c. 

{k) Evans v. Roberts^ 5 B. A C. 
829 ; Wanoick v. Bruee^ 2 M. AG. 
205 ; Sain^ury v. Maithews^ 4 M. A 
W. 343 ; Jones ▼. PlhU^ 10 Ad. A B. 
753 ; Parker v. Sfanitand, 11 Kast^ 
862. 

(/) Crosby v. Wadsworth, 6 Kant, 
602 ; Carrin^^on ▼. RootSf 2 M. A W. 
248 ; Jones ▼. Flint, 10 Ad. A B. 753. 


(m) Rodwelt t. Phillips, 9 M. A W. 
501. 

(«) Score/l r, BoxaU, 1 Y. A J. 
396 ; Com. Dig*. Biens (H) ; TeaU v. 
Amy, 4 Moore^ 542. 

' (o) Smith V. Barman, 9 B. A C. 
561. Sec Waits v. Friend, 10 B. A 
C. 446. 

{p) As to the rarioujs meaniagii of 
the word “ fhttures,” see judgm. Wilt- 
shear v. Cottrell, 1 B. A B. 690. 

The teat by which to diatSoguiah be- 
tween tenant’a and landlord’s fixtures 
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observed (j), to tiioso growing crops which are not the spon- 
taneous produce of the earth, but are raised by the labour 
and expense of the occupier of the land : even whilst thus 
attached they may be treated for some purposes as chat- 
tels (r); for instance, in most oases they may be seized 
and sold under a fi. fa. («), and. will go in like manner 
as crops of corn or other fructtia indusirialea to the ex- 
ecutor (<): On the other hand, trover wiU not lie for 
tenants’ fixtures before severance (w), nor can they be treated 
as goods sold and delivered in tm action for their price {x). 
They are, indeed, of a somewhat .anomalous character, and 
whether or not they fall within the operation of the Statute of 
Frauds does not appear on any occasion to have been fully 
and. satisfactorily determined. It is clear, that a contract 
concerning an interest in land and fixtures must be in •writing(y) ; 
but, when things annexed to the freehold are sold in contem- 
plation of an immediate severance, and the contract does not 
transfer any interest whatever in the soil or freehold, ex. gr. 
between an outgoing tenant at the expiration of his term and 
the incoming tenant under a new demise, or wherever the 
subject of the contract is in tho view of the parties a more 
chattel, as whore fixtures have been appraised and valued under 
an oral agreement for their sale, it may reasonably be contended 
that the Statute of Frauds does not apply (s). 

If, however, an entire agreement bo made for the sale of real 
and personal estate, and the agreement as to the land be within 


is specified in the judgui. IlellaweU y. 
Ea9tv)ood^ 6 Exch. 812, followed In 
WaterfaU Y.^enistaney 6 E. & B. 878, 
888 . 

(q) Per LittUdcUcy J., 5 B. & C. 
,841. 

(r) Jndgm. 1 G. M. & R. 275. 

(s) PoMs easBy 1 Salk. 368. Per 
Parhey B., HarBfall y. tley^ 2 Ezeb. 
779 ; Hella/well v. Eastwood, 6 Exch. 
295 ; Amos. & F. on Fizt., 2nd ed., pp. 


321 et seq. 

(0 'Amos A F. on Fixt., 2nd ed., p. 
180. 

(fc) Ante, p. 121. 

(x) Lee y. Riedon, 7 Taunt. 183. 

(y) Kelly y, Webber, 12 0. B. 283. 
(s) Amos A F. on Fizt., 2nd ed., 

253 ; ffeUlm y. Rwnder, 1 0. M. A B. 
266. See Petrie y. Dawson, 2 Car. A 
K. 138 ; Sleddon v. Onakshank, 16 M. 
A W. 71. 
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the statute and void, it cannot be supported as to the personal 
property which was sold with it (o). 

The fifth clause of the 4th section of the Statute of Frauds 

not to be 

relates to ** any ^cement that is not to be performed within Sruhiaa** 
the space of one year from the making thereof, ” the meaniag 
of which words is explained in Peter v. Gonipton (6), where it 
was held, that if the agreement in question is to bo performed 
upon , a contingency, but is not expressly to bo performed after 
the year, there, inasmuch as the contingency might hapj)cn 
within the year, a note in writing is not necessary ; but contra 
where it appears by the whole tenor of the agi’eemeiit that it 
is to be performed after the expiration of the year (c). 

Hence a conti'act for the maintenance of a child, to enure ‘ so 
long as the defendant should think pi’opcr,’ was held not to 
be within the statute (r/) ; whilst, oxi the other hand, a contract 
for a year’s service, to commence at a future day, is within the 
statute as being an agreement not to be performed (i.c. com- 
pletely performed) within the year (<?) ; and a contract for 
service for more than a year subject to determination within 
the year upon the happening of a given event must be in 
writing (/‘). Should it, moreover, appear from the nature of 
the contract that its performance was not contemplated within 
the year, the mere circumstance that it is defeasible within the 
year will not take it out of the operation of the statute, as 
shown by Birch v. Earl of Limrpool {g) and Roberts v. 

Tucker (//). 

It has, however, been expressly decided that the clause of 

(a) Sugd. Cone. V. of the Law of V, P. C. Ca. 413. 

& P.y p. 78, where the cases are cited ; {d) Soutch v, StrawbrUlge^ 2 C. B. 

‘Salmon v, Watson^ 4 Moore, 73. 808. See Crowhurst v. Laveraeik, 8 

{h) Skin. 353, and 1 Smith L. C., Exch. 208. 

4th ed., 241 ; > Wells Ilorton, 4 (e) Drafcgirdle ▼. Ileald, 1 B. & 

Bing. 40. Aid. 722 ; Snelling v. Lm*d Hunting- 

(c) Peter ▼. Compton, supra. Boy- field, 1 C. M. & B. 20. 
dell y. Drummond, 11 Easfc^ 142, is a (/) Dobson y. Collis, 1 H. & N. 81. 

leading authority upon the abore point. (g) 9 B. A C. 392. 

See also M^Kay y» Rwlherford, 6 Moo. (A) 3 Exch. 632, *643. 
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the Act now under notice applies to such contracts only as are 
not to be performed on eitJier side within the year (*). 

An agreement, consequently, whereby all that is to be done 
by the plaintifP constituting one entire consideration for the 
defendant’s promise is capable of .being performed within a 
year, and no part of what the plaintiff is to. do constituting 
such consideration is intended to be postponed, imtil after the 
expiration of the year, is not within the 4th section of the Act, 
notwithstanding the performance on the part of the defendant 
is or may be extended beyond that period (&). 

It follows from what has been just said, that the case of 
Peter v. Compton already alluded to, might have been decided 
upon a ground other than that on- which the judgment actually 
rests, inasmuch as on looking at that case it will be seen that 
the contract there sued upon had in fact been wholly executed 
by one of the parties to it. 

As before stated, a proposal in writing signed by the 
person to be bound, and accepted orally by the person to whom 
it is made, is a sufficient agreement to satisfy the statute (/). 

Where an agreement falls within the words which we have 
been considering, and has been reduced into writing under the 
Act, it clearly cannot bo varied by any subsequent oral contract 
between the parties. This proposition may be illustrated by 
the case of Giraud v. Pichmond {m), where it was held, that an 
agreement by which the plaintiff entered into the defendant’s 
service at a salary payable yearly (which agreement, from its 
general scope and nature, clearly fell within the Statute of 
Frauds,) could not bo varied by evidence of a subsequent verbal 
Hgi'oement that the salary should be paid qua}'terly. 

All contracts for the sale of goods when ** not to be performed 

(s') Cherry ▼. HemMtg, 4 Exoh. 681, {h) Smithy. NetUe, 2 C. B., N. S., 67. 

affirxniiig Donellam y. Read, 8 B. & (1) Ante^ p. 878. 

Ad. 899; Per ZVndai; C. J., SoucA t. <m) 2 C. B. 836; WiUume y. 

BtrtmMdge, 2 C. B. 814. Jonee, 5 B. A C. 108. 
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within the spaee of one year from the making thereof,” are of 
course within the operation of that clause of the 4th section of 
the Statute of Frauds which has been just noticed. Contracts 
for the sale of goods for the price of 10/. or upwards fall within 
the words of its 17th section, which will bo presently discussed. 

Contracts for the sale of goods at a price less than 10/., to be, ■ 
performed within the year, are regulated by the common law. 

The following purely elementary propositions respecting the 
contract of sale and its effects at common law may conveniently 
be stated before we examine the wording and operation of the 
17th section of the above-mentioned Act. 

A contract of sale is a contract for the transfer of property ^ nty t 
in consideration of money from one man to another («). It 
may be intended to take effect in prfPseuU or in futuro : that 
is to say, it may bo intended to pass the property instantcr or 
at some future and perhaps unascoi-taincd period. 

To constitute a sale which shall immediately pass the pro- 
perty, it is ncccssaiy that the thing sold should be certain, and 
that its price should be either ascertained or ascertainable (o). 

“ The omission,” says Wilde, C. J., in Valpy v. Gibson (p), 

“ of the particular mode or time of payment, or even of the price 
itself, does not necessarily invalidate a contract of sale. Goods 
may bo sold and frequently are sold when it is the intention of 
the parties to bind themselves by a contract which does not 
specify the price or the mode of payment, leaving them to be 
settled by some future agreement or to* be determined by what 
is reasonable imder the circumstances.” 

Where a contract is for the sale of unascertained goods, the 

(n) See 2 Kent. Coinm., 7tb ed., to the money, or to an action against 
592 ; 2 Bla. Comm. 446. the purchaser if the money be not pre- 

sale imports a quid pro quo in sently paid ; per WUde^ 0. J., Ntlaon 
some way or other enuring to the benefit y. Pattru^ 3 0. B. 775. 
of the party selling : ” per Holroyd^ {o) Logan v. Le Hfesttrier^ 6 Moo. 

J., 4 B. & C. 246. F. C. Oa. 132. 

A *^Bale for cash" signifies that (p) 4 G. B. 864. 

*‘the seller shall hare a present right 
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pasang of property may depend according to the contract 
mther on mutual consent of both the contracting parties, or on 
the act of the vendor communicated to the purchaser, or on the 
act of the- vendor alone (q). 

If at the time of sale of specific goods the whole or part 
Sa^y. of the purchase-money is paid to ‘the vendor, or if earnest- 
money, although it be but a penny, is handed over to him, or 
if the thing bought, or any portion thereof in the name of the 
whole, be delivered to the vendee, in any one of these cases 
the effect of the transaction which has taken place is to alter 
the property in the goods in question, and to transfer it from 
the bargainor to the bargainee (r). The former of these parties 
becoming entitled to sue for the price of the goods if wholly or 
in part unpaid, the latter, on tendering the residue (if any) of 
tho purchase-money, to recover the goods themselves or the 
undelivered portion of them by action («). 

As regards the effect of giving something by way of earnest, 
at common law, reference may be made to Langfort v. Tiler (f), 
where Lord Jloit ruled that earnest only binds the bargain, 
and gives tho party a right to demand tho goods on tendering 
the residue of tho purcluisc-money ; and further, that after 
earnest given, tho vendor cannot sell tho goods to another 
without a default iu tho vendee ; and therefore, if tho vendee 
docs not come and pay and take tho goods, the vendor ought to 
go and request him, and then, if ho still makes default and does 
not take away tho goods iu convenient time, the agreement is 
dissolved, and ho is at liberty to sell them to any other 
person. 

Ddiveiy— Whcro a vendor and vendee agree as to the sale and 

. whothor ^ ° 

to purchaso of a specific oliattel, the moment tho agreement is 

inK>p6riy. 

{q) Jadgm. Brovme Ilartj 4 H. N. S., 340 ; Noy Max. 87* 

& N. 822 ; a. C., S Id. 484. («) 2 BU. Com. 448. 

(r) 1 Shepp. Touch. 224 ; 2 Bla. (() 1 Salk. 118, cited ffinde v. 
Comm. 447 ; Hinde t. WhUthoute, 7 WhiUJunuc, 7 East, 671. 

East, 668 ; Gardner v. Grout, 2 C. B., - 
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made the property passes (er), aud delivery of the chattel will 
not bo necessary in order to vest it in the vendee (x). 

The following authorities may be cited in support of the 
proposition just stated : — “ If I sell my horse for money, I 
may keep him until I am paid, but I cannot have an action of < 
debt until he be delivered ; yet the property of the horse is, 
by the bargain, in the bargainee or buyer. Hut if he presently 
tender me my money and I refuse it, ho may take tiie horse or 
have an action of detinue ” (y). 

Again, “ if I offer money for a tiling in a market or fair, 
and the seller agree to take my offer, and whilst I am telling 
the money as fast as I can, ho doth soli the tiling to another ; 
or, when I have bouglit it, we ‘agree that ho shall keep it until 
.1 can go homo to my house to fetch the money ; in both these 
cases, especially in the first, the bargains are good, so ns the 
seller may not sell them afterwards to another ; and, upon the 
payment or tender and refusal of the money agreed upon, I 
may take or recover the things ” (s). 

So we read in Hlackstone’s (Jommentaries (a), “ if the 
vendor says the price of a beast is four pounds, and the vendee 
says he will give four pounds, the bargain k struck, and they 
neither of them are at liberty to be off, provided immediate 
possession bo tendered by the other side. But if neither the 
money bo paid nor the goods delivered, nor tender made, nor 
any subsequent agreement bo entered into, it is no contract, 
and the owner may dispose of the goods as ho pleases that 
is to say, the contract, even if at any moment it had been 
definitely concluded between the parties, must nevertheless be 
regarded as having been rescinded by mutual consent, so that 
the property in the subject matter of the contract will not, 
under the circumstances here supposed, be altered. 


(t5) Per Erle^ J., Aldridge t, John* 
Bon, 7 E. & B. 900. 

{x) Per Pwhe^ J., Ihxon y. Yaiee^ 
5 B. & Ad. 840. 


(y) Noy Max. 88. 

(z) 1 Shepp. Touch. 225. 

(a) YoL 2, p. 447 ; Noy Max. 87. 
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It is clear, then, that by the law of England, which differs 
in this respect from the Roman law (ft), the property in a 
specific chattel may pass without delivery. It will so pass, 
where, at the time of the bargain, everything is already done, 
which according to the intention of the parties was necessary 
to transfer the property {c). The reason of this being, that 
the very ajyjiropriatiou (d) of the chattel is equivalent to 
delivery by the vendor ; and the assent of the vendee to take 
the specific chattel and to pay the price is equivalent to his 
accepting possession. The effect of the contract, therefore, is 
to vest the property in the bargainee (e). 

Where goods arc sold dnd nothing is said as to the time of 
delivery or the time of payment, and everything the seller has to 
do with them is complete, it is true, as a general 2>roposition,- 
that the ijrojrorty vests in the buyer ; the seller being bound to 
deliver them whenever they arc demanded tqmt payment of the 
priee, the buyer having no right to the possession of the goods 
till he jmys the price : i)aymont or a tender of the price being 
a condition precedent on the buyer’s part, so that, until ho 
mokes such payment or tender, he has no right to the 
l>ossessiou (/). 

When goods, are sold uj)on credit, and nothing is agreed 
upon ns to the time of delivering tlic goods, the vendee is 
immediately entitled to the possession, and the right of posses- 
sion and the right of i)roperty ve.st at once in him (jy). “ If,” 

says Wilde, C. J., “a vendor agrees to sell for a deferred 


{h) Traditionibus et usucapionibus 
duminia rerum, non nudis paotis, trans- 
fernntur. Cod. 2. 3. 20. 

{c) Wait V. BakeVf 2 Exch. 9. 

{d) See Lavffton y. Higgins^ 4 H. & 
N. 402. The different senbes in which 
the word ** appropriation ” here used 
may be nnderatood, are specified by 
Parhe^ B., in Wait v. Baker^ 2 Exch. 
8, 9. See Sheridan y. New Quag Co,^ 
4 C. B., N. a, 618.^ 


(e) Per Parhe^ J., Dixon v. Yates^ 
6 B. & Ad. 340 ; per WUles, J., Godta 
V. 17 C. B. 238. 

(/) Judgm. Bloxam v. SanderSy 4 
B. & C. 948 ; Tarling v. Boaster^ 6 
B. & G. 304, 365; per Bayleg^ J., 
Simmons v. Swift^ 5 B. & C. 862, and 
in Mdes y. Gorton, 2 C. & M. 511 ; 
Milgate y. Kdtble, 3 M. & Gr. 100. 

(g) Jud|;m. Bloxam y. Sanders, 4 
B. C. 948. 
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payment^ the property passes and the vendee is entitled to call 
for a present delivery, without payment” (7»). 

“ The sale of a specific chattel on credit,” says Lord Den- 
man, C. J. (i), “ though that credit may be limited to a definite 
period, transfers the property in the goods to the vendee, 
giving the vendor a right of action for the price and a lien 
upon the.good^ if they remain in his possession, till that price 
be paid” (A). And an unpaid vendor would clearly be guUty 
of a conversion if, without default in the vendee, he resold riie 
chattel (7), for more non-payment does not rescind the cont^t : 
the reason of this being, that, “ in a sale of chattels, tiino is 
not of the essence of the contract, unless it is made so by 
express agreement, than which nothing can be more easy, by 
introducing conditional words into the bargain ” {m). 

Where goods are delivered “ on safe or return,” and are not 
returned within a reasonable time, the sale of the goods 
becomes absolute («). And a vendee of goods who has used 
or sold*a portion of them after he has discovered that they are 
not in accordance with the contract, cannot repudiate the con- 
tract and recover back the price of the goods (o), unless 
the vendor has acquiesced in the vendee's thus dealing with, 
them (p). 

Another important proposition relating to the contract of 
sale is this — that, whbre under the contract something remains 
to be done by the vendor of goods, as between himself and the 
vendee, before they are to be delivered, a complete present 
right of property in the goods is not in general vested by tbo 
contract in the buyer (g). “ If the thing sold is not ascer- 


(A) Sparlali t. Benedee, 10 C. B. 
212, 216. 

{i) Martindalt v. Smithy 1 Q. B. 
S95 ; Chinery y. Viall^ 5 H. & N. 2S8, 
298. 

(Jfe) See, per Mctrtin^ B., Castle v. 
SwordeTf 5 H. & N. 286. 

(0 Chinery v. Viall, 5 H. & N. 288. 


{m) Martindale v. Smith, eapra. 

(n) Moss Y. Sweet, 16 Q. B. 403. 

(o) Harnor y. Groves, 16 C. B. 667. 
ip) Lucy Y. Mouflet, 5 H. & N. 229, 
(q) Hanson y, Meyer, 6 Eaat^ 614 

Wallace yr. Breeds, 13 East, 622; Rugg 
Y. Minett, 11 East, 210, and oases died 
post, p. 400. 
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tained, and something is to bo done before it is ascertained, it 
does not pass till it is ascertained” (r). “Where there is a 
sale of goods generally, no property in them passes till ddivery, 
because until then the very goods sold are not ascertained ” (s). 
In like manner, where a bargain is made for a certain quantity 
out of a greater quantity of goods, and there is a power of 
selection in the vendor to deliver which particular lot or parcel 
of goods he thinks fit, the light of property in the subject 
matter of the contract docs not pass to the vendee imtil the 
vendor has made his selection. “ If I agree to deliver a 
certain quantity of oil, as ten out of eighteen tons, no one can 
say which part of the whole quantity I have agreed to deliver 
until a selection is made ” (^). There is in this case no indi- 
viduality until the parcel has been divided from the bulk. As 
soon, however, ns the vendor has appropriated a specific part 
of the bulk for the benefit of the vendee, and i}u>. latter has 
assented to snc/i appropriation {n), the property in that specific 
jiart passes to the vendijo (x). • 

As well in the class of cases just adverted to as in those 
which raise tho question whether or not there has been a 
iielivery of goods actual or constructive, very nice distinctions, 
which can 'only bo ajipreciated by a careful comparison of 
deeiiled cases, have been taken. As illustrating the nature of 
a ‘constructive’ delivery, tho cases below cited may.bocon- 
Rulfinl (i/). 

Delivery to the agent of tho vendee will in ordinary cases bo 


(r) Por /CrU, J., 7 B. & 0. »00, JJOl. 

(») Pvr Purtt, J., Dixon ▼, Ytam, 6 
B. & Alt. 340. 

(/) Per Payleif, IJ., aiUetl r. IIUl, 
2 C. & M. 535 ; White r. Wilke, 6 
Tbunt. 17« ; Dmk v. Davie, 2 M. & 
S. 807. Sm Cunliffe v. Harrieon, 8 
Bxoh. 003 ; Jjertf t. Green, 8 B. A B. 
07 .^. 

(h) Chdte ▼. Rom, 17 C. R. 220, 
388 . 


(x) Ahlridye V. Johneon, 7 B. & B. 
807 ; Rohde V. Thieaitee, 6 B. & C. 
388 ; Alexander v. Gardner, 1 Bing. 
N. C. 671. See Tripp r. Armitage, 
4 M. & W. 687, and coses there cited. 

BouJler v. Amott, 1 C. A M. 
388 ; Siniuione v. Swift, 5 B. & C. 
867 ; Smith v. Chance, 2 B. fc Aid. 
753, 765 ; Wi/meharet t. Jfowler, 7 
M. A Or. 882 j ATry ▼. Cctencorth, 7 
Bxch. 595. 
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equivalent to a delivery to the vendee himself. It is, indeed, 
generally true, as remarked in Bryam v. Nix (s), that, if the 
intention of the parties to pass the property, whether absolute 
or special, in ascertained chattels is established, and they arc 
placed in the hands of a depositary on account of the person 
who is to have that property, and the depositary assents, it is 
enough, and it matters not by what daejaments this may be 
effected. With reference to the legal consequences which may 
result from a delivery of goods to a common carrier, Ijord 
Cottenham, C., in Dunlop v. LamlteH (o), thus observes : “ It 
is no doubt true, as a general rule, that the delivery by. the 
consignor to the carrier is a delivery to the consignee, and that 
the lisk is after such delivery the risk of tho consignee (h). 
This is so, if without designating tho particular carrier the 
consignee directs that the goods shall bo sent by tho ordinary 
conveyance : the delivery to the ordinary carrier is then a 
delivery to the consignee, and tho consignee incurs all the risk 
of tho •carriage. And it is still more strongly so if tho goods 
are sent by a caiTier specially pointed out by the consignee 
himself, for such cariaer then becomes his special agent.” 
But this rule may, as the Lord (Chancellor proceeds to remark, 
in the case just cited, bo varied by arrangement between the 
parties or by their mode of dealing. 

Where goods arc ordered to be made for and on account of 
an intended purchaser, whilst the goods arc actually in progress, 


(*) 4 M. & W, 791. Per Parke, B., 
Wait V. Baker, 2 Exoh. 7. 

(а) 6 C. & F. C20. See Coomb* ▼. 
Brietol and Exeter R. C., 3 H. k N. 
610 ; Davee t. Peek, 8 T. R. 330 ; 
Pragano ▼. Long, 4 B. & C. 219; 
Swain v. Shepherd, 1 m!! & Rob. 2'J3 ; 
Brandt t. Bmalbg, 2 B. & Ad. 932 ; 
Freeman t. Birch, 1 N. & M. 420. 

(б) Browne t. Hare, 3 H. & N. 484. 
A nuura&ctnter ■who oontnets to de* 
IWer a manufaetand article at a distant 


place mast stand the risk of any extra- 
ordinary or unnsual deterioration in it ; 
but the vendee is bound to accept the 
article if only deteriorated to the extent 
that it is necessarily subject to in its 
course of transit from the one place to 
the other, or, in other words, he is sub- 
ject to, and must bear the risk of, the 
deterioraticn necessarily consequent 
upon the transniission : Judgm. Bali 
▼. Robiton, 10 Exeh. 346. 
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the materials used in their construction belong, under ordinary 
circumstances, to the maker, and the property in the goods does 
not vest in the party who gave the order, until they are 
completed, and have been accepted by the intended purchaser, 
or appropriated to him with his 'assent (c). And if an order 
be given for a chattel to bo made subject to the approval of the 
intended vendee, the, -latter will be entitled — acting bond fide, 
and not from mere caprice — to reject it if not in conformity 
with his ta-ste {d). 

Bearing upon tlio subject just adverted to, the following 
remarks occur in a recent case (e ) : — “ Where a man contracts 
with anothtjr to make any article for him for a given price, the 
general rule is, in the absence of all circumstances from which 
a contrary (fonclusion may be inferred, that no propert}' passes 
in the chattel until it is completed and ready for delivery ; on 
the other hand, where a bargain is made for the purchase of 
an existing Jiscertained chattel, the general rule in the same 
absence of oppo-sing circumstances is, that the property passes 
immediately to the vendee ; that is, that there is at once a 
complete bargain and sale. But these general rules are both 
and equally founded on the presumed intention of the parties. 
If, in the first, there are attendant circumstances from which 
the intention may bo inferred, tliat the property shall pass in 
the incomplete and growing chattel as the manufacture of it 
proceeds, or even in a.sccrtaiued materials from which it is to 
bo carried to perfection, that intention will be effectuated ; 
and equally in the latter, if it appear that the parties intended 
to postpone the transfer of tiro property till the payment of the 
price, or the performance of any other condition, such intention 
will be upheld in the Courts of law. This principle we believe 
to bo settled, and whatever apparent difference may be found 

(e) WiUtint t. Bromhead, « M. & N. 8., 779. 

Qr. 9«S, OBd cases tliere cited. See (e) Judgm. Wood v. BM, 6 K A B 
▼. rote*. 1 H. fc N. 78. 791-2, and caaea then cited ; 5 C (in 

(d) Andnm ». 2 C. B., Rrror), 6 E. ft B. 35B. 
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in the leading deoifions on this point, turns rather on the 
weight given to particular circumstances as evidences of inten> 
tion, that is to say, in the application of the same principle to 
the determination of the cases rather than to any dispute 
about the principle itself.” 

Again, whore a contract of sale has boon entered into for 
an article in an unfinished state, which is to be completed by 
the vendor, the question, — ^in whom is the property vested at any 
given moment ? will usually depend upon the construction of 
the contract. Is an immediate sale of the article contemplattMl 
thereby if) ? Is it a contract for an article to be finished P 
In this latter case the article must be finished before the pro* 
perty vests. A chattel which is to bo delivered lu futitro does 
not usually pass hy the contract (y). To the confiuct of sale, 
indeed, the maxim modm et comentto nneant Icgan strikingly 
applies ; for, although it is generally true that to constitute a 
sale which shall immediately pass the j»ropeit^ in a chattel, it 
is necessary that the thing sold should bo osecrt.viued, and 
fui thor, that its price should bo asceitained or asccTtainable, 
yet parties may buy oi sell a given thing at a price to be 
afterwards ascertained, either in a manner indicutud by the 
contract of sale or upon a quant am lahat ; they may agree that 
the sale shall be complete, and that the property in th(‘ specific 
thing shall pass, although the delivery of possession is postjxmcd, 
and although something may remain to bo done by the seller 
befoie delivery ; or they may agree that nothing remains to be 
done for ascertaining the thing sold, yet that the sale shall not 
be complete and the properiy shall not pass befoio sometliing 
is done to ascertain the amount of the price. The question 
must, therefore, in any case such as is now alluded to, bo, what 

(/) See Reid ▼ Faitianhi, 13 0 RimefH, 3 B. & Aid 94'i , Mttdclow y. 
B f92 ; Wood y, Bell, enpra. Manylee, 1 Taant 318 , CarrutKere 

(g) Per Parhe, B., Latdler v. Bur v. Payne, S Bing 270. Sec Ooode y 

ftmon, 2 M & W. 61S , Clarte y Langley, 7 B & 0 2tf 
Spence, 4 Ad & E 448 ; Woode y. 
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was the intention of the parties in regard*to tius passing of the 
property P And their intention is of course to be collected from 
the terms of the contract. If those terms do not shew an 
intention of passing or transferring the property until sometliing 
is done by the seller, before delivery of possession, then the sale 
cannot ho deemed perfected, and the property does not pass 
until that thing is done (//). 

lA)t us now turn to the 17th section of the Statute of T'rauds, 

e, $, ■. 17. ^ . -Ill 

which has a iuo.st important bearing upon that particular branch 

of the Law Merchant whieh relates to the sale of goods (i). It 

enacts, that “ no contract for the sale of any gootln, wares, or 

merchandisi’s, for the price of 10/. sterling or upwards, shall he 

allowed lo he good, except 

— the buyer shall — accept part (»f tlio goods so sold, and 
actually receive the same ; 

— or give something — in canie.st to bind the bargain, 

— or in part of payment — or • 

that some note or memorandum in writing of the said bargain 
bo made and signed by the parties to bo charged by such contract 
or their agi’iits tlu*rounto lawfully authorised (/').” 

Shai'os in a joint-stock bank (/) or railway company (/«) arc 

(/i) fjogan v. Le Memricr, 6 Moo. bible, that in ca&es of contracts for the 

P. C. (’a. Ill), 132 ; Simmons v. Swifts bale of goods exceeding the value of 10/., 

5 B. & i\ Sri7 ; Sicanwick v, Sotftern, the contract, or some note or memoran- 

0 Ad. A K. 805. dum thereof, shall be in writing. The 

(/) This section conccrim only direct intention of tbo legislature was that 

sales— nut contracts relating to or con- the writing should bo tbe evidence, 

ucoted ^ itb them : jndgm. irar/oie v. and the only evidence, of the contract, 

//an*i.Hon, 20 L. J., ij. H., 14, and that there should be no occasion to 

{k) In Humor v. frVom, 15 C. B. look beyond it. The usages of trade 

675, MauUf J.,, observes that the ob- (post, chap. 4) form the exception, be- 

jeot of the Statute of Frauds, “as cause parties are supposed to contract 

ampoars from its title and ]>rcainblc, with reference to them.*’ 

was to prevent frauds and iierjurics ; (/) Humble v. Mitchell^ 11 Ad. A E. 

the legislature knew that parties who 205. 

make bargains with each other often (m) Dunevft v. Albrecht, 12 Sim. 
take very different views of them ; and 189 ; JBowlby v. Hell, 3 C. B. 284 ; 
therefore they provided, in order to re- Tempest v. Kilner, Id. 249. 
move the temptation as much as pos- 
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not within the operation of this section, nor is railway scrip («) ; 
neither does the section apply to a contract for the sale of 
foreign stock (o) ; or of shares in a mining company conducted 
on the cost*book principle {p). 

At one time, moreover, it was thought doubtful (y) whether 
the above section was applicable to any executory contract, the 
subject matter of which did not exist at the time of contracting 
or was to be delivered afterwards ; and, accordingly, by the 
7th section of Lord Tonterdon’s Act (9 Geo. 4, c. 14), the 
enactment in question is expressly extended “ to all contracts 
for the sale of goods of the mine (r) of 10/. sterling and upwards, 
notwithstanding the goods may bo intended to bo delivered at 
some future time, or may not at the time of such contract be 
actually made, procured, or provided, or fit or ready for delivery, 
or some act may bo requisite for the making or completing 
thereof, or rendering the same fit for delivery.” The above 
clause of Lord Tenterdeu’s Act and the 17th section of the 
Statute of Frauds are to be read together («), so that if an order 
bo given for goods made, and for others to bo malic, this will 
form one entire contract, and acceptance of the former goods 
will take the case out of the statutes as regards the latter 
also (f). 

Passing on to inquire respecting the operation of the I7th 
section of the Statute of Fi'auds, and its effect in regard to a 
contract for the sale of “ goods, wares, or merchandises,” we 
shall at once remark that the words affecting the efficacy of tlie 


{n) Kni{/ht V. BarheVj IG M. W. 
66.V See Tempest v. KVner, supra. 

(o) Heseltine v. Sifff/ersy 1 Kxcli. 
856. As to the scope of the above 
section see also Duncan v. Tindall^ 13 
C. B. 258, 267. 

ip) See Watstmy.SpraJtley^ 10 Exch., 
222, and cases cited ante, p. 387, n. (c). 

{q) See the remarks of LUtlfdale^ 
J., in Smith v. Surmdn, 9 B. & C. 
574 ; Gioves v. Buck^ 3 M. & S. 178. 


(/•) Roc, per Tiitdaf, C. J., Hoadfy 
V. M^Lalne, 10 Bing. 487. * 

(s) Per Lord A binder, C. B., Scott 

V. EiisUm Counties Jt. C7., 12 M. k 

W. 33; Harman v. Reeve^ 18 C. B. 587. 
(0 Scott ▼. Eastern Counties R, C . , 

supra. See further as to the scope of 
the 7th section of Loid Tenterden's Act, 
Harman v. Reeve, T8 C. B. 587 ; per 
Pollock, C. B., Clay v. YaJtes, 1 H. It 
N. 78. 
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contract there used, assunung it to fall within but not to fulfil 
the requirements of that section, differ essentially from the 
corresponding words in the 4th section of the Act ; for, whereas 
the last-mentioned section merely provides that “no action 
shall be brought ” in any one.of the cases therein specified, 
unless the agreement sued upon be in writing, the 17th section 
says, that “ no contract ” therein referred to “ shall bo allowed 
to be good ” if it bo neither part performed in the manner there 
specified, nor evidenced by writing. 

Tho 4th section of the Act then docs not avoid contracts not 
signed in tho manner thereby prescribed, it only precludes any 
right of action upon them. The 17th section is stronger and 
avoids contracts not made as it directs (w). 

Keeping the above remark in mind, the 17th section will be 
found to render void every contract for tho sale of goods of the 
value of 10/. or upwards, unless there be on tho part of tho 
buyer an acceptance and receipt of part of the goods, or some- 
thing given by way of earnest or in part payment, or unless 
there bo a note or memorandum in writing of tho bai-guin 
signed by tho parties to bo charged thereby, or their agents. 

What then is an ‘ acceptance and actual receipt ’ of goods 
sufficient to satisfy tho section of tho Act above set out ? It 
is obvious that in very many cases the answer to this question 
will depend purely and strictly upon the facta adduced in 
evidence, and will not consequently involve any legal difficulty 
whatsoever. A few cases decided under tho above section arc 
abstracted in tho following pages {r). 

lotHkinaon v. Statght (y) shows that an acceptance by one in 


(•) Pw Boia'ii^put, J., La^thoai'pr. 
Bn/mU, 2 Bing. N. C. 747 ; Zenmx r. 
JBnmt, 12 C. B. 801 (where Jleade r. 
Zami, ® Bxeli. 130, nnd Carrmffton 
T. Boot*, 2 M. A W. 248, are oom- 
mentad upon). Soe IFafert t. Tvwer*, 
8 Saoh. 401, 408. 

. (*) The operation of the 17 tii eeotion 


of the Statute of Pranda has been die* 
coeeed in the text with brerity ; inaa- 
much aa being ** uniTeraally diaap- 
proved of” (per Martin, B., 5 H. A 
N. 286), it may probably be repealed 
or modified Iqr the leg^tnre. 

(g) nC. B. 807. 
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the character of vendee may suffice, although the precise terms 
of the contract he disputed. 

Gardner v. Grout (s) shews that where goods ore bought in 
bidk and after the sale the purchaser takes a sample from the 
bulk, this may amount to a delivery and acceptance of part of 
the thing sold, so as to satisfy the statute. 

In Saunders v. Topp(a) the facts were these : — The defendant 
verbally agreed to buy some sheep, which ho selected firom the 
plaintiff’s flock and directed to be sent to his own field. The 
sheep were driven to the defendant’s form accordingly, and 
after an interval of two days were counted by him and found 
in number to bo correct. Shortly afterwards, however, the 
defendant repudiated the purchase of the sheep, and when sued 
for their price sot up as a defence the Statute of Frauds, on 
tho ground that there had been no part pajrment (which was 
true), nor any acceptnnee of tho sheep. Tho Court, however, 
held that there was evidence for tho jury of an acceptance and 
receipt within the meaning of the statute. 

In Beaumont v. Brenyeri (b), a receipt and an acceptance 
were held to have been properly infen-od from tho following 
facts: — A. (the defendant) agreed to purchase of B. (tho 
plaintiff) a carriage then standing in B.’s shop ; and, after 
some alterations had been made in the carriage by the 
defendant’s order, ho requested that it might remain (as in 
fact it did) on the plaintiff’s premises, but the defendant himself 
made use of it on one occasion. It was argued, in this case, 
that there had been no delivery (e) to tho defendant, nor any 
acceptance and actual receipt by him of the carriage ; and 
many authorities were dted in support of that view : but the 
Court nevertheless held, that there had been both a sufficient 
delivery and acceptance of the carriage ; that the defendant 
bqil dealt with it as his own ; and that the plaintiff, in retaining 

(«) If there were no “dellrery,” 
there eonld be no “receipt” of tiie 
owiiace, post, p. 407. 


(s) 2 C B., N. S., 840. 
(u) 4 Bxeh. 390. 
ib) 5 C. B. 801. 
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actual ostensible possession of the carriage, was, under the 
circumstance, to be regarded as filling the character of a mere 
agent or warehouseman for the defendant. 

With the two cases last cited may usefully be compared 
Holmes v. IToskins (r/), and Curtts v. Pugh (e). In the former 
of tlii'sc cases the facts in evidence were as follow : — The de- 
fendant, who was a butcher, verbally agreed with the plaintiff 
to purchase of him some cattle then being in his (the plaintiff’s) 
field. After the bargain was concluded, the defendant, finding 
that he hud not got his cheque-book with him, told the plaintiff 
to call at his house in the evening and ho should be paid. It 
was then arranged that the oattle should remain in the plaintiff’s 
field for a few da^s, and should bo fed with the plaintiff’s hay 
by the defendant. This was accordingly done, and the defendant 
having aftorwaids roiiudiatcd the baigain, the question arose 
whether there was evidence of an acceptance and a receipt of 
the cattle within the statute. The Court of Exchequer held 
that no reasonable evidence to this effect appeared; there 
had been no actual receipt of the cattle by the defendant ; 
and the act of feeding the cattle with the plaintiff’s assent 
could not bo deemed an exercise of such an act of owmership 
as b) amount to an acceptance by, and constructive delivery 
to the defendant. 

In Curtis V Pugh (e) the evidence was, that a quantity of 
glue had been sent to the defendant as purchaser, and tmpacked 
by him >vith a >icw to an examination of its quality ; and, 
although the condition of the glue was thereby materially 
altered, so that it could not bo repacked as it hitd originally 
boon, the Coiut of Queen’s Bench thought, that, from that 
fSsot alone, an acceptance of the goods withm the statute wras 
not necessarily to bo inferred. 

It wdll be remembered, that, to satisfy the Statute of Frauds, 

(d) 9 Exth 758 , Tempest v. Ftts- («) 10 Q. B. 111. 
gertUi, 8 B ft Aid 080 
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there must be both an acceptance and a receipt of the goods (/). 
Now, a receipt implies delivery (^), which may be actual or 
constructive ; the statutory words ‘ actual receipt ’ signifying 
'‘delivery of the possession of the goods on behalf of the 
vendor to the vendee, and the receipt of the possession by the 
vendee ” (A). A ‘ constructive receipt ’ may of course bo evi- 
denced in very many different ways. “Where goods are 
ponderous and incapable of being handed over from one to 
another, there need -not,” says Lord Kenyon, 0. J., “ bo an 
actual delivery; but it may bo done by that wliich is tantamount, 
such as the delivery of the key of a warehouse in which tho 
goods are lodged, or by delivery of other indicia of property ”(/). 
The larger tho bulk of tho goods, indeed, the more imjn'ucticable 
docs a manual receipt become ; something there must conse- 
quently be in the nature of constructive receipt, as there is 
constructive delivery (/•). It will therefore usually bo a 
question for the jury, whether any particular instance of 
acting or foibearing to act amounts to an acceptance and 
receijjt (/). 

It is obvious that there may be an acceptance and receipt of 
goods, although they remain in tho possession of the vendor. 
For instance, if tho vendee takes tho goods and gives them to 
a porter, and as he is about to carry them away the vendee 
says to the vendor ‘ I would rather leave 4hcm hero until to- 
morrow ;* under such circumstances a jury might fairly 
condudo that there had been an accci>tancc and actual receipt 
of the goods in question so as to satisfy the statute {m). 

If, however, there bo no delivery, cither actual or constrac- 


(/) See, per ParJee^ B., UolmeB r. 
9 Exch. 755. 

(jy) Per Parke^ B., Saunders v. 
Toppf 4 Exch. 394. 

(h) Farina y. /feme, 16 M. & W. 
119, 123. 

(t) Chaplin y. Rogers^ 1 East^ 191, 
194. Sec BeiUaU y. Bum^ 3 B. & C. 


423 ; Farina y. Uomsj eupra. 

(k) Per WUliamSj J., Bushel v. 
Wheder, 15 Q. B. 445. 

(Z) Per Coleridge^ J., Bushel Y. 
WheefsTf supra. See Bill y. Bamenip 
9 M. & W. 36. 

(m) Per Pollock^ 0. B., 9 Exch. 755. 
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tiTOj there can be no receipt. Suppose, for instance, that, after 
negotiations have taken place for the sale of goods, some act 
remains to bo done by the purchaser, which must necessarily 
precede delivery, as tlio selection and marking of growing 
timber ; whilst such act remains to be done, there can be no 
delivery to, and consequently no receipt by, the purchaser (w). 

What in the next place is an acceptance of goods within the 
mooning of the statute ? This question cannot, regard being 
had to recent decisions, bo quite satisfactorily au.swercd. It 
strikes us at once, however, that acceptance implies something 
more than a mere receipt. -Thus, if goods be sent on approval, 
or with a right expressly reserved to the buyer to elect to 
return them by a time specified if found in quality unsatis- 
factory, tlio mere fact of the goods having been received by 
him subject to such condition, and having been kept for a time 
in his possession, but returaed whilst the right of election still 
romainod to him, would not per se constitute an acceptance of 
the goods within the statute (o). 

If, however, acts of ownership bo exercised by the purchaser 
over gtHsls which have been ordered by him or on his account, 
from such acts may often be inferred an acceptance of the 
goods by him so ns to satisfy the statute. 

, In Morton v. Tiblwtt {p) the facts were these: — ^The de- 
fendant purchased wheat of plaintiff by sample, and directed 
that the bulk should be delivered on the next morning to a 
currier named by himself, who was to convey it to the market 
to|jn of W., and the defendant himself took the sample away 
with him. On the following morning the bulk was delivered 
to the carrier, and the defendant resold it at W., on that day, 
by the same sample. The carrier conveyed the wheat by order 
of defendant, who had never seen it, to th© aubvendeo, who 
rejected it ns not corresponding with the sample j and the 

(») AeraMaM v. Morriee, 8 C. B. 908 ; IToH v. MUh, 16 M. ft W. 85 ; 
449, and cakes there cited. Lillynhite v. Hevmmae, Id. 885. 

(«) Ckimlife V. Narriwm, 6 Bxch. (p) 15 Q. B. 488. 
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defendant, on notice thereof, repudiated his contract with tlie 
plaintiff on the same groimd. Upon this state of facts, the 
Court of Queen’s Bench held, tliat the jury were warranted in 
fimliTig an acceptance and actual receipt of the wheat by the 
defendant, so as to satisfy the requirements of the 17th section 
of the Statute of Frauds ; a decision which seems quite 
sustainable on this short ground, that the vendee, having resold 
the goods and altered their destination in the carrier’s hands, 
had exercised acts of ownership over the goods. 

Under circumstances at all similar to those above detailed, 
the question, whether or not there has been an acceptance and 
receipt, seems to bo one of fact rather than of law, and hence 
has arisen a discrepancy amongst the cases (q). l^Wlicro, how- 
ever, goods are ordered to bo sent by sea, but no ship is named 
by the vendee, it seems clear that the more delivery on board 
n ship unnamed by him, and the signing by the master of that 
ship of a bill of lading to carry the goods for the vendee, 
would not constitute a sufficient acceptance and receipt within 
the statute (r).y Though, if goods, or the indicia of the pro- 
I>crty in goods, remain long mider the control of the vendee, 
especially whdre he has in any respect acted as owner of tho 
goods, there may bo sufficient evidence of an acceptance and 
receipt by him, although the goods themselves arc not 
received («). And it may bo well to add; that, if there bo a 
joint and entire contract for two different classes of goods, or 
fur several different articles, acceptance of one class of goods 
or of one such article will bo a sufficient acceptance of^^art 
within tho 17th section of the Statute of Frauds, or within the 


(g) niem oaMB will be found col> 
looted in the jndgm. Morton r. Tibhett, 
snpm. 

(r) Mtndii^ ▼. Magh, 2 B. & B. 
804 ; Maui ▼ Bu$h, 1 B. B. A B. 494 ; 
Santon r. Armitoge, SB. it Aid. S67 ; 
Sort ▼. SaMqh 3 Camp. 628, most be 
eonaklered as orer-rnled. 


(•) Per Crompton, 3., MeredUh t. 
Meigh, 2 B. A B. 374; CwrrU r. An- 
derton, 29 L. J., Q. B., 87 ; Bmkd 
▼. Whetkr, 16 Q. B. 442 ; with whidi 
esM compare Norman v. PhiUipt, 14 
H, A W. 277 : recogniaed in Ooombo r. 
BrirttA and better Jt, O., 8 H. U N, 
616. 
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7th section of Lord Tenterden^s Act (t). It seems clear, too, 
that tho vendor of a chattel may retain it on behalf of the 
vendee, and as his agent, so as to satisfy the Statute of Frauds, 
the nature of the vendor’s possession being changed («). 

Thus far, then, no special difficult}^ save in regard to esti- 
mating the weight of proof adduced, might, in connection with 
tlie subject before us, bo thought likely to present itself. In 
Morton v. Tibhett (ir), (the facts in which case have been above 
stated), the Court of Queen’s Bench took occasion, however, 
to cxoniino minutely the jjrecise meaning of the statutory 
phrase, 'acceptance and actual receipt’ as applied to goods 
sold ; and Lord Campbell there, in an elaborate judgment, 
mviews tho prior cases decided with reference to the phrase in 
question, and arrives at those conclusions : — that the accept- 
ance contemplated by tho Act is to precede, or at any rate to 
be contemporaneous with, tho actual receipt of the goods, and ' 
is not to bo a subsequent act after the goods have been actually 
received, weighed, measured, or examined ; that there may be 
an acceptance and receipt of goods by a purchaser within the 
Statute of Frauds, although ho has had no opportunity of 
examining' them, and although he has done nothing to preclude 
himself from objecting that they do not correspond with tho 
contract ; tliut the acceptance which will suffice to let in paral 
evidence of the contract is a different kind of acceptance from 
that which ivould afford conclusive evidence of the contract 
having been fulfilled (//). In a more recent cose also (s), tho 
letted Judge above named observes, “ Of the law there is no 
doubt. To make an acceptance it is not necessary that the 
vendee should have acted so os to preclude himfiplf finm. after- 

(I) SIthtt T. TAomat, 3 U. & W. 726. See Taylor v. WaJufiold, Id. 765. 
17(^ foibwed in Bigg t. KAidt/Mjr, 14 (*) 16 Q. B. 428 j sate, p. 408, 

0. B. 105 ; Baldoy t. Parker, 2 B. & (y) Aee. per Crompton, J., Currie v. 

C. 87. See WMiam* v. Burgttt, 10 Andereon, 20 L. J., Q. B., 00. 

Ad. A.B, 400, (*) Parker ▼. Wallir, 5 B. & B. 21, 

(n) Marrin v. iKa/7i<s C £. & B. 2>>. 
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wards making objection to the quality of the article delivored ; 
but he must have done something indicating that he has 
accepted part of the goods and taken to them as owner. This 
may be indicated by his conduct, as when ho does any act 
which would bo justified if lie was the owner of the goods and 
not otherwise. In such a case the vendee doing that act is 
supposed to have accepted the goods and become owner of 
them.^^ 

But, although the decision in the above case of Morton v. 
Tibbettf upon the facts there appearing, seems unimpeachable, 
it must not be regarded as settled, that there can be on 
‘ acceptance and actual receipt * of goods within the statute, 
where the vendee has had no opportunity of judging whether 
the goods sent correspond with the order ; in Hunt v. Hecht {a) 
an opinion is expressed that an acceptance to satisfy the statute 
must be something more than a mere receipt, that it means 
^‘some act done after the vendee has exercised or had the 
moans of exercising his right of rejection.’^ (6). 

With respect to that part of the 17th section which has 
reference to part payment, and upon which no particular 
difficulty presents ^itself, it will bo sufficient to say, that, in 
order to satisfy the words of the Act here alluded to, there 
must bo an actual payment of money by the purchaser to the 
vendor, or, if no money passes, there must be an actual 


(а) 8 Exch. 814. Coomhs v. Bristol 
and Exeter R, C7., 3 fi. & N. 310, 
617, 518 ; 2 Kent Com., 7th ed., 638; 
2 Tayl. Bf , 3id ed., 854. The judg- 
ment in Morton y. Tihbett seems to 
haye been brought under the notice of 
the Court of Common Fleas in Dvmcan 
y. Tindall^ 13 C. B. 268, 268 ; but no 
intimation of opinion with reference to 
it was there requisite. 

(б) In CaESU r, Sworder^ 5 H. & N. 
287, BramweU, B., says, agree 
with the obseryation in Mmion y. 2V6- 
hett, that there may be an acceptance 


and receipt within the statute, although 
the yendee lias bad no opportunity of 
examining the goods, and althoq|||)l ho 
has done nothing to preclude himself 
from objecting that tliey do not corres- 
pond with the contract. It is impos- 
sible to lay down any general rule, but 
I think it a good test that there must 
be sucb a delirery as to £^ye tbe pur- 
chaser an opportunity of jndgbg of the 
quality of the goods; and it must be 
ascertained in each case when the dnty 
of examining them arises.’’ 
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discharge or extinguishment of some debt due from the latter 
to the former (c). 

Pausing for a moment at this point of our inquiry as to the 
ofiFoct of the 17th section of the Statute of Frauds, we may 
conclude as follows — that, although where the price of goods 
amounts to 10/. or upwards the law regards a written memo- 
randum of the bargain as of primary importance, it never- 
theless dispenses with such evidence where by mutual consent 
there has been part perfonnance of the contract. Wliere, 
therefore, there has been payment of any sum in earnest to 
bind the bargain or by way of part payment, — this act, on the 
part of the buyer, if acceded to on the part of the vendor, is 
sufficient, and the same effect is given to the corresponding act 
by the vendor of delivering i>art of the goods sold to the 
buyer, if the buyer shall accept such part and actually receive 
the same. | As, on the one hand, part payment, however 
minute the sum paid may be, is sufficient to satisfy the statute ; 
so, on the other, part delivery and acceptance, however minute 
tlic portion delivered and accepted may bo, will suffice : and if 
either of these conditions be fulfilled, then the necessity of 
giving written evidence of the contract is waived, and it may 
Iks established by oral evidence, just as it might have been 
before the Statute of Frauds piussod (rf).^ Where, however, a 
])arty sues upon a contract fulling within the 17th section of 
the Act, ho must bo prepared to shew a good contract actually 
in existence at the time of action brought ; and, to Tnalro it a 
good contract under the statute, there must be one of the 
requisites thomn mentioned ; so that a written memorandum 
or part payihent after action brought will not be sufficient to 
satisfy the statute (c). 

To pursue our inquiry as to tho operation of the 17th 

(c) £hiiki»top T. Clayton, 7 Taout. 1&42. B. 48S-4. 

5W ; Wtdher v. Nuuey, 16 M. A W. (*) BiU r. Bament, 0 VI. A W. 

40-1 } per J., 17 Q. B. 107. 

(d) See the jttdgm. Morton v. riMetl, 
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section: — In the absence of acceptance and actual receipt 
of part of the goods sold, of anything given in earnest or in 
part of payment, the conduding words of the section before us 
render necessary some note or memorandum in writing of the 
bargain, signed by the parties to be charged by the contract, 
or their agents thereunto lawfully authorised. Now, with 
regard to tlicse concluding words, it is wortliy of remark, that 
the note or memorandum in writing relied upon as satisfying 
the statute should so far set forth the terms of the contract 
actually made, that they may not be left tti diibto, and tliat 
fraud and mistake respecting them may be excluded (/) ; foi 
instance, although a letter from the plaintiff to the defendant, 
together with the answer to it, would, if sufficiently explicit 
in regard to the particular agreement concluded between 
them, constitute a sufficient memorandum in writing within 
the 17th section, yet it would be otherwise if all the terms of 
the contract specifically agreed to wore not thus expressed; 
for, in such case, there would bo no written evidence by an 
appeal to which any question in dispute between the parties 
might be decided (g ) ; and it must, of course, bo made to 
appear that the contract evidenced by the memorandum was 
that really concluded between the parties (ft). If the price 
of goods sold or contracted for has been arranged between 
the parties, it should appear in the memorandum of their 
bargain (t) ; whereas, if no particular price has been stipu- 
lated for, it will suffice to put down in writing the terms of 
the contract really concluded, (k). 

The names of both parties to the contract must appear in 


(/) Per Lord Abmger, C B , 2 H 
It W. 658. 

(ff) Archer t BayTtes^ S Bxeh . 625, 
and eases there cited , Goodman v. 
Gr^gUhit 1 H. & N. 574 ; Johneon 
Dodgeon^ 2 & W 658. See (km* 

mik Te Hgrrkon^ 6 Bxeh. 903. 

(A) Moore OomgMI^ 10 Exch. 
828. 


(%) Bhtwrt V. Kxngeeote^ 5 B. & C. 
533. 

ijc) Hoadly v M^Clainc^ 10 Bmg 
482 

As to the qaestiooi when may a con- 
tract of sale be said to he deiinitiTely 
eoDcluded? see Hutehtoon r. Bowkeff 
5 M. & W. 535 ; Jordm ▼. Norton^ 4 
M. W 155 , ante, pp. 805, 398. 
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the note or mcmoraadom required by the 17tli section, or in 
some ’Writing sufiieiently connected with it (Q ; but the sig- 
nature of the party “to be charged” by the contract, is 
sofficiont (m). And, although, if the original contract were 
itself in •writing, signed by b 9 th parties, fAtti whilst unre- 
scinded would bo the binding instrument, so that no subse- 
quent memorandum signed by ono party only fould have 
any effect ; yet it seems clear, that if a contract perfect and 
definite in its tenns be made without •writing, and if a note 
or memorandum mcroly in writing bo at some fixture period 
made, embodying that contract, and be signed by the party to 
bo charged or his agent, the statute will bo satisfied («). 

Tho signature to the “note or mt'inoraudum in writing,” 
under tho 17th section c»f the Act, may bo that of tho 
“ agc'iit ” of tho i)arly to bo charged “ thereunto lawfully 
authorised.” It may, for instance, be that of a traveller 
employed by a nu'rcantilo firm, acting within the scope of his 
regular duties and of tho powers conferred upon him — it may 
bo that of an auctioneer, or of a broker. 

On the sale of goods by auction, the auctioneer usually 
acts as agx'ut as well for tho buyer as the seller (o). He is 
not, however, n teruihii, agent for both parties : whether 
ho is so or not will depend upon tho facts of tho puiticular 


(2) S^e Sari v. BourdiVon^ 1C. B., 
N. S., 188, which case, altio, luay assist 
in determining — ^what is t snfficient 
memorandum within the 17t1i section ? 
Et vide, Itldgway t. Wharton^ 6 II. L. 
Oa., 238. 

(nt) jAi$lhmrp v. Bryant^ 2 Bing. 
N. 0. 735 ; ZtVer/ioo/ Bonmgh Bank 
SeekMt 4H.& N. 189 ; AUenY. Bennet, 
3 Taunt, 169 ; Jahn$tm v. Dodgmm^ 2 
1C. ft W. 653 ; SauMdernm Jack- 
eeiS 2 B, ft 238; I^erton y. 
Mmikimf dEast^ 307 ; 

T, 4nAAoW,17Q.B.n4. 

ffl> fir i’stfWMK J., V Q. B. 114. 

fs) JNmn. V. 3 Bur. 1621. 


The auctluneer is clearly agent for the 
vendor. The assent of both parties is, 
however, necessary to make the con- 
tract binding ; assent is signified on the 
part of tho seller by knocking down 
the hammer ; on tho part of the pur- 
chaser by bidding. But it seems that 
a bidder has a locus poenitentim, and 
may retract his bidding before the 
hammer falls : Payne y. Care, 3 T. B. 
148, 149 ; and, on the other hand, the 
owner of the chattel put up fbr sale 
may at any time before the oontract la 
complete moke tbe ancUoneeif s autho- 
rity : WaHam ▼. MarrUaHf 29 L. J., 
Q. B., 14. 
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case (p). Assuming that he is duly authorised by the vendor, 
and that the biddings proceed with regularity, the proper 
mode of complying with the requirements of the statute on a 
public sale of goods to the amount of 10/. or upwards, is for 
the auctioneer 'to write down in his sale book (which should 
always contain a copy of the conditions of sale) the Christian 
and surname of tho highest bidder as purchaser, and also the 
amount of the purchase-money opposite to tho .lot pur- 
chased (y). When tho auctioneer, or his clerk (r) acting 
under his direction, thus signs for the purchaser, the Statute 
of Frauds will be satisfied, because there will thus have been 
made “ a note or memorandum in wTriting ” of the “ bargain,** 
signed by tho lawfully authorised agent of tho vendee. The 
authority to sign being indeed expressly given or signified on 
behalf of tho purchaser by bidding* (s). 

^It is clear that, in the case just put, tho contract between 
tho vendor and Vendoo of the goods, constituted by tho con- 
ditions of sale and description of the lot, cannot at tho time 
of sale bo varied by any oral statement of Iho auctioneer (/). 

If any alteration bo required in tlio conditions or particulars, 
such alteration should bo made in writing before the sale of 
tho lot in question has commenced. In general, moreover, as 
soon as tho sale by auction has taken place, and tho deposit- 
money has been paid, tho authority of tho auctioneer is at an 
end; and if goods sent for public sale are not sold, or if 
there be any alteration in tho conditions after the properly is 
knocked down, the sale ought to bo treated as one by private 

(p) BartUtt T. Pwmdt, 4 Ad. A E. 443. See Qothett r. Areher, 2 Ad. A 
702. B. 300. 

(o) Bateman on Anetiotus 8rded., p. (•) Emmenon v. ffeeUi, 2 Tannt. 

167 ; Kenworthp r. Sehqfield, 2 B. 88, 48 ; Whita r. Prattur, 4 Taunt. 

* A Ga 946 ; Hinde ▼. WhUehovme, 7 209 ; enpea, h. (o). 

Bast, 658, 668. See Boota r. Lord {t) SheUon r. LMtu, 2 Or. A /. 

Bvrmiery 4 B. A Ad. 77 ; 4 C, B. 411 ; explahied and diaUnnaiahod in 
646 (a). Edtuk t. Blakt^ 18 IL A W. 614, 

Bjni ▼. Bodltt, 4 B. A Ad. 617. 
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contract, and a written agreement ^hould be prepared accord- 
ingly, and signcHl by the principaU themselves (u). “ No 

doubt,” remaiks Pollock, - Q. B., in J/ews v. Carr (r), “an 
auctioneer at the sale is agent foi both seller and buyer so as 
to bind them by his siguaiui c ( but the moment the sale is 
over the san»e j)iineiplc dot's nr)t apply, and the auctioneer 
is no longer the aguit of lM)th pai tit's but of the seller only; 
and the signatuie <»f the seller or his agent cannot bind the 
buyer.” 

An auetioiu er, it should be observed, is entitled to sue for 
the piiee »tf gorals sold by him* in the com so of his business, 
because not onh is hi' piiv\ to the' (onti.ut of salt, but he 
hnsaspeei.il piojaitj in thesubjttt matter of it f//). Now, 
it h.is bet n ht*ld, th.it one of the p.irties to ti s.ile of goods of 
the piiee tif 10/. oi upwaids, e.uiiiot .ut .is agent for the other 
piiity, so as to hind him under the st.itute bj signing for liini 
a inenior.indum of the s ilt' (s) : the auetioneei, therefore, 
when pl.iiatiff in .m .utitai foi the piiee of goods sold by him 
at auction, will bo pieeludtd lioiu ai ailing himself of his 
sigiiiituie in his sale book of the dtftiid.int’s name ns a com- 
pliance iMth the St.itute tif Fiauds (t/j ; tlumgh, if the 
signature in qut'stion were enteit'd in tlu' salt' botik by the 
auctioneers tleik, th.it would be suftieient {h). 

Anotlu'i* ngi nt coninumly conceined in the sale tif goods, and 
“lawfully authoiised” to hind his piintip.il under the J7tli 
section of the Stutuit' of Frauds, is a bioker(t), wlio may be 


OO Hatoiuan ou AuctuNis, 3iil cd , 
p. 173 ; v 5 M AW 045, 

651 ; Stoiy on Agctioy, 4th cd , pp 
128<9. 

(X) 1 H & N 464, 488. 

(y) IfVZiaiiw V 3/i//f}i^/on, 1 H. 
Bla. 81 ; por Ptuk, J , Coppm v. 
Waike9\ 7 Tannt 241 , por Lonl 
Abinger^ C. R, 6 M, & W. 6*0 ; Daxis 
V* jDanUxt S B\ch. 435, 437 , Tapfm 
y. Phrtnee, 10 0. B 744, 764 


Gta?tatii V Mu^snn, 6 Bing N. 
C. 003 , Oiaham\ FietwcU^ 3 M. & 
Or 308 , Wnyht v. Damlah, 2 Camp 
t03 

{it) Parebrothtr v. Smmons, 5 B & 
Aid 333 

ti) Bird V, Boulter, 4 B. & Ad. 
443 

(r) Rucker v CamMcger, 1 Eap. 
105, FJtnde v. Wh&ekou^, 7 East, 
569 
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defined to be an agent employed to make bargains and contracts 
between third persons in matters of trade, commerce, or navi- 
gation, for a pecuniary compeu-^ation, called ‘ brokerage * (</) or 
‘ commission.’ 

A broker, who acts as well for the vendor as for the purchaser 
of “goods, wares, or merchandises,” may undoubtedly bind 
cither of his principals by signing a “ note or meraoi’audum in 
writing ” of the bargain concluded between them, as requin'd 
by the statute (c). Difficulty may, however, be felt in deter- 
mining what constitutes the contract between the parties (/), 
and Avhat is a note or memorandum of it sufficient w'ithin the 
statute. 

To explain this matter satisfactorily, let us refer to the practice 
of sharebrokers and stockbrokers in tbo city of London (ff). 
"When a contract of sale is tbere made thi’ough the medium of 
a broker, the broker is bound to enter in his book (//), and sign 
the contract ; and, if ho docs so, the entry thus made by him 
will constitute the contract binding on the parties, for, being 
authorised by the one party to sell, and by tbo other to buy, 
in the terms of tbfj contract — when tbo broker has reduced it 
into writing and signed it as their common agent, it binds them 
both according to tbo Statute of Frauds, as if both had signed 
it with their own hands. 

Such is the duty of the broker, and it is further the practice 
for him to send Avhat are called the bought and sold notes to 


A broker cannot, however, without 
the consent of his pnncipal, delegate 
his autliurity ; for, dclc^ata potestas 
non potest delegari : Henderson v. 
BarnewaU, 1 Y. & J. 3S7 ; Leg. Max. 
3rd ed. 756. 

{d) Story on Agency, 4th ed., p. 30. 
(e) Rucker v. Cam/tneyer^ 1 Esp. 
105 ; Chapman v. Partridge^ 5 Id. 
256. See Ptiis v. Beckett 13 M. & 
W. 743. 

(/) See Moore y. Campbell^ 10. 
Bxob. 828. 


(g) As to the mode of dealing amongst 
brokers on the London Stock Kxcliange, 
sec Smith v. Lindo^ 4 C. B., N. S., 
89.5 ; S. C. 5 Id. 587. A broker who 
signs the contract in that character may, 
by virtue of a local usage, incur liability 
upon it as principal : JIumfr-ey v. />ce/c, 
7 £. & B. 266 ; S, O. (in Error), 1 B. 
B. k B. 1004, cited post chap. 4. 

(A) As to this book, which the broker 
is required to keep, see Russell on 
Factors, pp. 46, 345. 
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his principals — the bought note to the buyer, and the sold note 
to the seller — ^by way of intimating that ho has acted upon their 
instructiou.s. Sometimes, however, or rather as it would seem 
very frequently, the broker omits to cntci* or sign any contract 
in his book, but contents himself mth sending to his clients the 
bought and .sold notes in the manner just mentioned. If those 
notes agree, they are held, and justly, to constitute a binding 
contract, suflicient within the Statute «)f Frauds ; but if there 
be any material variance between them, the case of Bicreivritjht 
V. Archilmld (i), shews us that they are both nullities, and that, 
in this case consequently, there is, in the absence of part 
payment and part acceptance, no binding contract at all between 
the parties upon whi<!h an action could bo brought. For con- 
tnicting parties must consent ad idom ; and where the tt)rm.s 
of the two notes differ, there can be no reason Avhy faith should 
be given to the one rather than to the other (k). 

It may seem almost superfluous to cite authorities in additiori 
to those specified in the preceding pages (1), with a view to 
: showing that a written contract, fulling within the operation of 
I the -ith or of the 17th section of the Statute of Frauds, cannot 
I be V(tt'k'd by a subsequent oral agreement between the con- 
I tructing parties. Two tvell- considered cases, further illustrating 
the rule of evidence in question, may however here conveniently 
bo menlioticd, as hung in principle generally applicable where 
the statute law requires that a contract shall bo in writing. 
The cases alluded to are Gons v. Lord Nugent («»), decided 
under sect 4, and Marshtdl v. Lynn (a), decided under scot. 17 
of the Act above mentioned. 

In Ooaa v. Lord Nugent the facts were these By an 


(t) 17 Q. 103 (where the canes 
are reviewed) ; per VurJce^ B., Moore 
V. Ciimpbeli^ 10 Kxch. 330. See True- 
man y. Loder^ 11 Ad. A £. 389, cited 
post, chap. 4. 

' (Jb) A luaterial alteration in the sold 
note mmle by the buyer without the 


knowledge or consent of the seller will 
prevent the former from suing on the 
contract: MclUtt v. Wackerharth^ 5 
C. B. 181. 

(0 Ante, pp. 374, 385. 

(m) 6 B. & Ad. 58. 

(n) G M. & W. 109. 
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agreement in writing the plaintiff contracted to sell to tho 
defendant several lots of land, and to make a good title thereto ; 
and the deposit-money was paid in pursuance of this ngi-oemont 
by the defendant ; it,was however afterwards discovered that 
a good title could not be made to one small lot included in 
the sale ; but the defendant said h(‘ wo^ld accept tho title 
notwithstanding this defect ; and possession of tho whole was 
given up to him. On delivery of tho abstract of title by tho 
vendor, the defendant’s solicitor novci*thclcss objected to the 
title so far as regarded the small lot above montionc<l, and tho 
defendant refused to complete the pui’chase. An action having 
been brought by the vendor to recover tho unpaid residue of 
the purchase-money, it was objected that onil evidence of a 
waiver by tho defendant of his right to have a good title as to 
the small lot was not admissible, inasmuch as tho Statute of 
Frauds required the whole agreement between the contracting 
parties to bo in writing. And of this opinion was the Court in 
banc, Lord Dcidhuh remarking that tho (>bject of tho statute 
was to exclude all oral evidence as to contracts for the sale of 
land, and to require that any such contract when sought to bo 
enforced should be proved by writing only (o). Ills Ijordship 
further observed, that in the case before the Court tho contract 
sought to bo enforced was not in truth the written • agreement, 
but a new contract entered into by the parties, which it was 
proj)osed to prove jrartly by the original wiitten agreement, 
and partly by tho subsequent verbal agreement ; so that tho 
contract put in evidence to support tho action was not entirely 
in writing (jj). In this case an opinion was howcter-lhtimated 
by the Court, that a written contract concerning tho sale of 
land may bo wholly jcaived ami nlamdoncd by a subsequent oral 
agreement, so as to prevent either party from recovering upon 
the contract which was in writing (^r). 

(o) See also, per Maule, J., ante, & E. 61, 74, 

p. 405, n. (h). (?) Jodgm. 6 B. k Ad. 66. See 

(p) Acc. StomM V. Rthinaon, & Bing. Harvey v. Orabham, 5 Ad. A E. 74. 
M. C. 928 ; Harvey v. Grahham, 6 Ad. 

a K 2 
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In Marshall v. Lynn (r), it apjjpared that the defendant had 
entered into a written contract for the purchase of potatoes, the 
price whereof exceeded 10/., from the plaintiff, to be shipped 
on board a vessel named in the contract, when she should next 
arrive at the port of W. An alteration in regard to the time 
of ship])ing the potatf)C.s was afterwards agreed to verbally by 
the 2)artie3 ; and, in an action against the pui’chascr for not 
accepting them according to his contract, the point to be decided 
was, whether such alteration by parol of the written contract 
was binding. The Court of Exchequer held that it was not 
so, — that the same rule must prevail as to the construction of 
the 17th section as had, in Cross v. Lord Nugent (s), prcvailod 
in regard to the construction of the 4tb section of the Statute 
of Frauds ; that, if the original written conti’act required by 
cither of those sections be varied, and a now contract as to any 
of its terms bo substituted in the place of it, that new contract 
cannot bo enforced in law unless it also bo in writing (/). It 
seems, however, that the rule in question, whereby contracts in 
writing are not allowed to be subsequently varied by paroly 
ap])1ies only where the particular contract is required by law to 
bo in writing («). 

Besides the Statute of Frauds, there are various enactments 
which, to authenticate transactions specified therein, require 
that writing shall be used ; of these. Lord Tenterden’s Act 
(9 Geo. 4, o. 14) has for the common law practitioner peculiar 
and obvious importance, relating, as it does, to matters which 
are consttintly falling under his notice. Of this Act, two 
sections (ss. 6 (r) and 7 (x) ) have been already sufficiently 
considered ; and other clauses of the Act in question, particularly 

(r) 6 M. A W. 109. Campbell, 10 Bxob. 823, 832. 

(•) SMalw Ilargreave* ▼. Pareont, («) Per MavUe, J., Perntifex v. WU- 

IS IL A W. 601, 608; Herae y. kintoa, 2 C. B. 801; Sugd. Cone. Y., 

Witty/Md, 8 Se. N. B. 840. p. 106 (d) ; ante, p. 871-2. 

(f) Jndgu. 6 M. A W. 117 ; &ead (v) Ante^ p. 884. 

r. DawSrr, 10 Ad. A B. 67 ; Moore t. («■) Ante, p. 408. 



SPECIALTY CONTRASTED WITH SIMPLE CONTRACT. 


ui 


sects. 1 and 5, which concern respectively promises to bar tlio 
Statute of Limitations (21 Jac. 1, c. IG) (y), and promises by 
adults to pay debts contracted duringinfancy (s), will hcrenflcrbe 
specially adverted to. I shall now, accordingly, without further 
inquiry as to written contracts in particular conclude this chapter 
with some remarks respecting simple contracts generally — oral 
or written — the object immediately in view being to contriwt a 
simple with a special contract, regard being had to the leading 
characteristics of either. I shall also specify some few cases, 
in each of which our law requires that the contract entered 
into between parties shall bo under seal. 

Now, on rcfcroiico to p. 272, it will bo soon that a specialty a apooiAity 

, , . contnuitaa 

worlcs a merger ; operates by way oi estoijpcl ; reqmros no con- 

sideration to support it ; will in some csiscs bind the heir of tlie 
covenantor or obligor ; and can only bo discharged by an instru- 
ment under seal («) or by the judgment of a. Court of coinjictout 
authority or by Statute. A simple ooutract on tho other hand, 
which fills the lowest rank amongst obligations recognised in 
law, cann(»t, it is obvious, work a merger ; although it may 
operate as an admission, it does not, except in some peculiar 
cases (ft), act by way of estoppel (c). A simple contract does 


{i/) Ante, p. ISO, 

(z) Post, cliap. 5, s. 2. 

(«) See Judgin. Frazer v. Jordan^ 8 
£ & B. 300. 

(6) For instance, a tenant is said to 
be ** estopped” from denying his land- 
lord's title. (Sue judgrn. Cuihherfson, 

V. Irving^ 4 H. & N. 754-5.) Delaney 
V. Fox, 2 C. B., N.S., 768 ; Watson v. 
Lane, 11 Exch. 769. An agent is not 
permitted to dispute tho title of his prin- 
cipal in the subject-matter of the agency. 
(Story on Agency, 4th ed., p. 272.) And 
the doctrine of estoppel has also some 
application in^regard to bUls of exchange 
and promissory notes. (Post, chap. 3.) 
See Beg, y, Evans, 3 £. B. 363. 

(c) ^ Camiam t. Farmer, 3 Exch. 


098 ; Graves v. Key, 3 B. & Ad. 313 
(which shows that a receipt not under 
seal is an admission only). 

** The acts in pais, which bind par- 
ties by way of estoppel, are but few, 
and are pointed out by Lord Coke (Co. 
Litt. 352. a.) They ore all acts which 
andcntly really were, and in contem- 
plation of law have always continued to 
be, acts of notoriety not less formal 
and solemn than the execution of a 
deed, such as livery, entry, acceptance 
of an estate, and the like. Whether a 
party had or had not concurred in an 
act of this sort was deemed a matter 
which there could be no difficulty in 
ascertaining, and then the legal conse- 
quences followed.” (Judgm. Lyon v. 



SIMPLK CONTEACT — ^HOW DISCHAKOED. 


(usually ((f) ) require a consideration to support it ((>) ; it will, 
as already stated (/), and as we shall hereafter see at greater 
length, bind the penoml not the real — representative of the 
contractor. An executory contract not under seal may (even, 
as it seems, when required ta be in writing by statute,) be 
discharged by parol beforo breach (jj). 

“ It is competent,” says Parke, B., in a recent case (/*), 
“ for both parties to an executory contract, by mutiud agree- 
ment, without any satisfaction, to discharge the obligation of 
that contract.” But tho learned Judge proceeds to remark, 
that “an executed contract cannot bo dthcJutryed except by 
release under seal, or by performance of the obligation, as by 
payment, whore tho obligation is to bo performed by pay- 
ment” (/). Jjoavo and licence cannot bo pleaded to a declara- 
tion charging a breach of contract, tho pica must allege an 
exoneration or discharge (k). 

To an action for unliquidated damages, indeed, “ accord and 
satisfactiun,” if properly pleaded, will, after broach, afford a 
good ground of defence. But " it is clear, if tho claim be a 
liquidated and oscoriained sum, payment of part cannot be 
mtkfaction of tho whole, altliough it may, under certain 
(nrcumstanccs, be evidence of a gift of the remainder. But 
tho gift of a thing of uncertain value may bo a satisfaction of 
MSny sum due on a simple contract. If tho (K>ntract be by 
bsnd or covenant, it can be dotermiuod only by something of 


Mei, 13 M. ft W. 800, cited tfidnUa 
V. Afiantone, 10 <2. B. 040.) 

Other inetiuacea of estoppel in paie 
tdll be edretted to in Book III. of this 
work, floev i^o. IToUer t. Jhahe- 
faed, 1 B. ft B. 740 ; Anitrema t. 
Jttailta, S B. ft B. 840, ZM-, Ihe i. 
Onft y. Ttdburjh C. B. SOf, 324 ; 
iVqfter v. Beat, 14 C. fi. 487 : i>«n> 
. atm y. Pattrmm, 2 C. B., N. S., 495. 
BiM|p|iete bind perUes «nd privies only, 
not etmiiftpn: RidUurdt t. /oA»- 
sleiH 4 B. ft N. 860. 


(d) See post, ebnp. 8. 

(e) Ante, pp. 308, 316. 

(/) Ante, p. 298, 

(ff) See Taglor v. ll'da/ry, 1 Cr. M. 
ft K. 741. 

(h) Foster V. Duviber, 6 Bxcli. 851. 
King T. GdleU, 7 H. ft W. 58, is im- 
portant with reference to the point here 
advertedto. Seealso^armv. Carter, 
3 B. ft B. 550. 

(t) Foster v. Dawber, supra. 

(b) IMam t. Ktpte, 2 H. ft N. 79. 



SIMPLB CONTBACTt^^W DISOHAUOKD. 

an equal or higher nature (/) ; but upon a more simplo 
contract it is clear, that the debtor may- give- a nyfeing o f ' 
inferio r valae in satisfac tion of th e sum due , prov ide d it bo 
not' part of the._su m it self;** for “if tho creditor had tho 
money itself, he might buy with it a thing of howovcr inferior . 
Taluo, and that contract would he good ; so ho may accept tho 
same thing in satisfaction of the whole sum, and that contract 
is good" (m). 

Tho reason why, as just stated, part payment cannot bo ' 
pleaded in satisfaction of a debt, is thus explained in tho case 
of Sibrve v. Trijyp above cited : “ It is undoubtedly true, that 
payment of a portion of a liquidated demand, in tho same 
manner as tho whole liquidated demand ought to bo paid, is 
payment only in jiart, because it is not one bargain but two, via., 
payment of part, and on agreement without comuiemtion, to 
giA-’o uj) tho residue." “ Hut, if you substitute for a sum of 
money a piece of paper or a stick of sealing wax it is different, 
and the bargain may bo carried out in its full integrity. A 
man may give in satisfaction of a debt of 100/. a horse of the 
value of O/., but not 5/.” If, liowovcr, tho time or place of 
payment of tho money given in satisfactum bo different from 
tliat of the debt due, the smaller sum may be a satisfaction of 
the larger, ex, gr. “ if, for money, you give a negotiable 
security', j ou pay it in a different way ; tho security may bo 
worth more or less, it is of uncertain value” (a), and may 


(/) Ante, p. 298. Wihtm v. Brad* 
dyll^ 9 Exeb. 718 ; Ri’pjnnghaU v. 
£,(oydf 5 B. & Ad. 742 ; cited per 
liramweUf B., Kirh v. Qibba^ 1 H. dc 
N. 814. 

(m) Per Parhe, B., Sihrte v. Tripp^ 
15 M. 4^ W. 33-4, where Cwabtv v. 
Wane^ Sira. 426, is observed upon ; 
(Mmaiey v. Parlser^ 3 Bxch. 610, fol- 
lowing TaUerwU t . Parkinson^ 16 M. 
& W. 752. See Goakai v. Shene, 14 
Q. B. 664 ; Thame ▼. Boaet^ 12 Q. B. 
808 ; Beaunumi Greathead, 2 C. B. 


494 ; ChoiJwln v. Cremer 18 Q. B. 757 ; 
Vook V. Hopewell^ 11 Bxob. 555. 

PuineVe case, 5 Bcp. 117, which 
was an action of debt upon a bond, 
is a leading authority on the above 
subject. 

(n) Per Aldereon^ B., Bibree 
Ti^Pf 15 M. A W. 38 (wbere the 
cases are collected) $ per Parke^ B., 
Curlewie v. Clark, 3 Bgeh. 378. See 
also Lyth v. Ault, died ante, p. 318 ; 
Jume V. Sawhma, 6 C* *142 ; and 
cases, supra, n. {m). 
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tlierofore, in law, be an equivalent for a larger amount 
actually due. 

The witbdraAval by defendant of a plea of infancy bas been 
held to bo a sufficient consideration for an agreement by the 
plaintiff to accept a smaller in satisfaction of a larger sum (o). 
And by way of further illustrating this subject, since the 
decision in Good v. C/teenman (y>), “ the law,” says Williains, J., 
in Jioifd V. JIml (y), “ has been regarded as settled, that a 
composition agreement b)’' several creditors, although by parol 
so as to bo incapable of operating as a roleaso, and although 
unexecuted so us not lo amount in strictness to a satisfaction, 
will be a good answer to an action by a crc'ditor for his original 
debt if he aeeoptod the new agreement in satisfaction thereof ; 
and that for sueh an agreement, there is a good consideration 
to each ert'ditor, viz., the undoitaking of the other com- 
"''fiinflijig creditors to give up a part of their claim. But no 
such agreement can operate as a defence if made merely 
between the debtor arid a single creditor ; the other creditors 
or some of them must also join in the agi’ocmeut with tho 
debtor, and with each other, for otherwise it would bo a bare 
contract to accept a loss sum in satisfaction of a greater, 
which would bo invalid by reason of want of consideration for 
rcliu(iuishing tho residue.” 

Thus much as to the mode of discharging a parol contract 
at common law ; aud now, assuming that the characteristics of 
a contract, special or simple, have been sufficiently exhibited, 
one question which may reasonably bo supposed to have sug- 
g[cstcd itself yet remains to bo utisworod:/is a deed, under 
auy, and if so, under what circumstances, indispensable to the 
validity of a transaction by our law ? ) Without attempting 
fully to answer this question, I may observe, that there are 
certain transactions which at common law, and certain other 
transactions which by statute, aro required to be evidenced 

(«) Cooper T. Purletr, 14 C. B. (p) 2B. & Aid. 828. 

lie ; & a, 15 a B. 822 . (5) i.h. a n. ass, 947 . 



DEED — WHEN BEQUIBED AT GOMUON LAW. 


by deed. ’ At common law, no incorporeal right or bore- 
ditament "can be created or transferred otherwise than hy 
deed : such a right is said to lie in grant and not in livery (r), 
and to pass by the mere delivering of the deed of grant or of 
assignment ; a right of common for instance, which is a profit a 
prendre, or a right of way, which is an easement or right in 
nature of an easement, cannot bo granted or conveyed in fee 
simide, for life, or for years, without a deed (*). An auctioneer, 
accordingly, who is employed under a parol agreement to sell 
goods upon the promises of a third party, has no such interest 
in the goods as will make the licence given him to enter upon 
the premises for the pui’poso' of selling them irrevocable (^) ; 
and a licence to an outgoing tenant to re-enter upon the demised 
premises in order to take away fixtures left there, will not, 
unless under seal, bo a valid grant of such privilege as against 
an incoming tenant who was not party to tlio licence (w). 
Ag.iin, at commob law, an authority to an agent to execute a 
deed for his principal must itself bq under seal (a*). A cor- 
poration must in general contract by deed (//). A gift of a 

(»*) Incolpoical i^ropeity is bo termed fic<.*bold tbeicof, be deemed to lie in 

because it bos no co/ and is not grant as well as in livery.*’ 

tangible or visible, but exists only in ('c) Wood v, LcadbiUtry 13 M. & W. 

legal contemplation. It may iudecJ 838, (which is a leading case ujxtn this 
produce something substantial and subject) ; Adame v. Andrews^ 15 Q. B. 
beneficial to the owner, as in the in- 28 296 ; Bird v. Ihgyhmon^ 6 Ad, 
stance of the light to tithes; but, & B. 824; S (7 , 2 Ad & B. 606; 

being incapable of actual posaeasioii, Thoniae v. Predr veke^ 10 Q. B, 775; 

and passing by the mere deed of grant, WdUame v. Morrie, 8 M. & W. 488. 
it 18 therefore said to The (t) Tap/in v. Florence^ 10 C. B. 

possession of corpoteal pmperty on the 744. 

othei hand, ex*, gr. houses and land, is (f<) v. Uendereon^ 1 7 Q* B. 

capable of actual and visible delivery 574 See Leader v. Homemod^ 5 C. 

and transfer, and is therefore said to B., N. S , 546, 

lie in hvery (meaning delivery of seisin (a?) Harrison Jackson^ 7 T. B. 
or possession) : Chitt. Gen. Pr., vol. 1, 207, 210 ; Wilke v. Back^ 2 Bast^ 142; 

p. 208. Shelf. Beal Prop Stats , 5th Bet ktley v. Hardy^ 5 B. & C, 355 ; 

ed., p. 49. Jndgm. JJunUr v. Parker^ 7 M, A W. 

By stat. 8 & 9 Viet. c. 106, s. 2, a 348. 
corporeal hereditament ** shall, as re- (y) Post^ chap. 5, s. 1» 
gards the eonveyanoe of the immediate 



Ht#-' DEED — WHEN REQUIRED BY STATUl'E. 

chattel inter vieoe, if not porfoctod by delivery, must be evi- 
denced by deed (s). And a mere verbal gift of a chattel to a 
person in whoso possession it is does not pass any property in 
the chattel to the donee (a). “ By the law of England,” says 

Lord Tenterden (ft), “ in order to transfer property by gift, 
there mAbt either be a deed or instrument of gift (c), or there 
must be an actual delivery of the thing to the donee.” 

Under the statute law, the transfer of certain kinds of pro- 
party is expressly required to bo by deed. For instance, the 
Beal Property Amendment Act (8 & 9 Viet. c. 100) provides 
(s. 3), that a feojfment (unless made under a custom by an 
infant) shall bo void at law if not evidenced by deed — ^that a 
partition, exchange (oxcejit of copyholds), or lease requii'cd by 
law to be in writing, an assignment of a chattel interest (not 
being copyhold), or a surrender in writing of an interest in 
any hereditament not being a co 2 >yhold and not being an 
interest which might by law have been created without writing, 
shall also bo void at law unless made by deed (d). So 
under the Merchant Shipping Act (17 & 18 Viet. c. 104), s. 55, 
tho transfer of any registered ship, or any share therein, to a 
person qualified to bo owner of a British ship, is to bo oflfcctod 

(() Iron* V. Suuilljiicee, 8 II. & AM. held that a gift ia not binding unlcsH it 

551. A chattel may be iuortgag<-d by bo by dcotl, or tho subjoot uf the gift be 

parol : Plotif v. Denny, 7 Rxch. 581. a>>tunl]y delivered ; but if the i>oint 

Boo Burton y. Uuinrr, S 11. A N. 387. were res nova it would iicrhaps I« de- 

(u) Skftwtr V. BiVcfc, 4 Kx.-h. 478. cided diffi rcntly.” The decision in 

0) /rona v. Smallpiccc, 2 B. A Aid. Limn v. Tkonttou, enjtra (recognised in 

552. See Covgrere v. Eetn*, 10 Bxch. Jlope v. Ilayhy, 5 E.JiB. 846) is 

808 ; Bu*er y. Oray, 17 C. B. 462. “founded on tho iiiaxiu^Xemo dat qui 

(r) The expression here .attributed to non habet : ” per Chidtll 

the learned Jndgo seonu to imply that y. (talsteortky, 6 C. B., N,*S., 478. See 
the assignment of a^chattel may be Cui-r y. Allatt, 27 L, J., Ex., 885. 
eBeeted hg an instrument not under As to tho effect of a giant of a chattel 
■eal--%' pKbposition unsustainable by by deed, see further Higgert y . £vans, 
the umthwities : see, per dfaul^ J., 5 B. A B. 867. 

Xstmi .V. Ttkomton, 1 O. B. 881*2, and (d) Seo Sugd. Eteay on the Neiv 
• wAs^Segit. Manning, Id. S^l (d). SUts., Ac., pi 286 ; Shelf. Real Bro(i. 
In Oetih v. Ifarrimm, 10 Bxch. &76, Stats , 5th ed., p. 536. 

/ B., ohnnrea, “It has been 
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by bill of sale or instrument under seal, in the form given in 
the Schedule to the Act. And the statute in question likewise 
contains provisions (ss. 66, 73) regulating the mode of mort* 
gaging a ship or any share therein, and of making a transfer 
of such mortgage, for cither of which purposes a deed is 
expressly rendered necessary. 

It wguld be of little use, even did space permit, to dhume* 
rate the various contracts, to the validity of which a deed or a 
writing not under seal is rendered necessary by the statute law. 
When difficulty arises in regard to any contract or^tronsoction 
regulated by statute, such difficulty must be solved by reference 
to the precise words of the Legislature applicable to the par- 
ticular case ; and general principles cannot, it is obvious, bo 
deduced from special and arbitrary enactments. Upon this 
part of the subject, therefore, nothing furtlier will here bo 
said ; and, in the ensuing Chapter, I shall proceed to speak 
of certain contracts required to bo in writing by the law 
merchant (e). 


{e) In the pieccding Chapter no ro- amount, Mr Tilsloy’s Treatise upon 
fcreiKC has been made to the Stamp* the Stamp La^ s, with the Supplements 
Acts. Wbeie any doubt occurs m re thereto, may safely be coiiBulled 
gaid to the necessity for a stcunji or its 
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CIIAPTEB III. 


NEGOTIABLE INSTRUMENTS («). 


N^otinlilo 
liutniroout 
— wh»t. 


Clioseiii 

ftQlioti— 

wbAti 


The term ‘ ncgotiuhle inxirnment ’ will hero be used to 
signify an instrument which may he transferred by assign- 
ment from one person to another, so as to vest a legal title 
to the property represented or secured by it and a right of 
action directly founded u]K>n it in the transferee {h). 

Every ‘ negotiable * instrument, accordingly, presents an ex- 
ception to that general rule of our common law, which says, 
that ‘ c/ioncs in action ’ shall not bo assignable (c). In order 
to understand the moaning and scope of tliis loile, some few 
remarks are necessary. 

In the first place, then, what is a ‘ chose in action ’ P This 
question may bo answered by inference to the Termos do la 
Ijoy (rf), where wo read that a chose in action “ is where a 
man hath cause or may bring an action for some duty due to 


(a) An elomoiitary view merely hnii 
in tills cliajiter liecn attempted of ilie 
subject alH>v6 spociticd. The author 
has contented himself with exhibiting 
a brief outline of the law aiiplicable to 
it» and with pointing out from a multi- 
tude of cases those to which the atten- 
tion of the student should specially lie 
directed. 

(h) See Webst. Diet, ad verb. “Ne- 
gotiablo I Smith L. 4th ed., p. 
3d&. 

(c) In Livcrmlyt v. Jlroadbent, 4 
B. & N. CIO, Afarf/iii B.» speeiCcs 
legal principles'* which *^have 
uerer been departed from. One is that, 


*at common law, a debt cannot be as- 
signed so as to give the assignee a right 
to sue for it in his own name, except in 
the ease of a negotiable instrument.** 
The other principle is, * *that a bare pro- 
mise cannot be the foundation of an 
action — ex nudo pacto non oritur actio.” 
Again, in* Noble v. National Discount 
5 H. & N. 228, Bramwtll^ B , 
oliserves, There is no doubt as to the 
law, that if one person is indebted to 
another he eannot Woino under an ob- 
ligation to a third fiarty without the 
agreement of all three.*’ 

(d) Ed. 1708, p. 121. 
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him/* as an action of debt upon on obligation, an action of 
covenant, of trespass, or the like; and, indeed, wherever a 
thing is not in possession, but where, for recovery of it, a man 
is driven to his action (and consequently enjoys a right merely), 
such tiling is called a chose in action (c). 

Now, it is to bo observed, that, by an ancient maxim of tho 
common law, a chose in action cannot be granted or trans- 
ferred to a stranger, so as to enable the transferee to sue upon 
it at law (/). Tlio policy of our law being, that maintenance, 
suppression of right, and stirring up of suits may thus bo 
avoided ; nothing in action or entiy, says Sir E. Coho (g), 
“ can be gimited over, for so, under colour thereof, pretended 
titles might be granted to groat men, whereby rights might be 
trodden down and the weak oppressed, which tho common law 
forbiddeth.” 

The rule which forbids the assignment of a chose in action 
applies generally as well to sjiecialtics as to simple contracts. 
Our law, observes a ifiodern writer (A), “ will not permit a 
person not privy to a contract to found a legal claim or remedy 
thereon in his own namo by assignment from tho party with 
whom the obligation was entered into. It will not permit a 
person to become the creditor of another, without his consent • 
and the reason is, not only that there are wanting tho mu- 
tuality and privity (i) essential to constitute a contract, but 
that oppression and unjust litigation would bo encouraged, if 
persons — strangers to the stipulating party — (and with whom, 
perhaps, he would not have contracted) could purchase causes 
of suit, and divest the original creditor of his legal right of 


(«) Sm 2 Kent Com., 7th ed., p. 
418. 

(/) Supra, D. (c). Co. Litt. 266. a.; 
per Maule, 3., TttmpeH v, KUner, 2 
C. B. 308 ; Jonet t. Carter, 8 Q. B. 
184, with which compare Janet r. Ro~ 
hinton, 1 Each. 484. And aee^ per 
Butter, J., Master t. Mitter, 4 T. R. 


840, 841 : per Willet, J., Bvijaw v. 
The Sea Fire, 3ee., Co., 8 C. B., N. S., 
808. 

(p) Co. Litt. 214, a. ; Lmsfpett eaee, 
10 R^. 48 a. 

(A) Chith, jun., on BOh^ nL b 

p. 80. 

(4) Ante, pp. 805, 817. 
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fustioin ” (k). “ It is,” accordingly, ** a well known rule that a 
bond is not assignable at common law so as to enable the 
assignee to sue upon it in his own name ” (/). And there is 
authority for saying that “ a party cannot make an instru- 
ment negotiable and not negotiable at the same time ” (m). 

Such being the doctrine of our law, an interesting question 
suggests itself, viz., whether a chose in action, not assignable 
under the Law Merchant or by statute, could, at its original 
creation, be made so by the express contract and intent of the 
parties to it. We may, with reason, conclude, that this could 
not bo done («) ; for, although in general the express terms of 
a contract constitute the law by which the rights of the con- 
tracting parties must be regulated, it does not seem to be 
competent for them to attach to their engagements qualities 
not rccogniml hy law as inherent in them, any more than 
it is competent to a man capriciously to attach conditions to 
land, which are opposed to the doctrines or spirit of our 
law (o). It seems to be a true and* unimpeachable propo- 
sition, that a parol contract, as for the payment of money, 
cannot bo endowed with a negotiable quality at the more wU 
of tho parties to it, without reference to the recognised forms 
and usage of tho Law Merchant ; that a deed could not be 
rendered transferable and negotiable like a bill of exchange or 
an Exchequer bill {p). 

To the rule above stated with reference to tho assignment 


(A) It appears to be tho duty of a 
debtor In many casea^ aa in debt on 
bond, to find out his credi^r, if ho be 
within tho realm* This duty would be 
one rery difficult of |)orfonuance on tho 
part of the debtor, if ohoecs in action 
were aBBignable* Hence, perhaps, one 
refiaon why sneh assignments are not 
allowed at common law: Note (o), 6 
a B. 290. 

(I> Per B., Ytnmg t. 

. 4 H. ft Ne 84. Nor is the 


rulo stated supra touclied on by the 19 
& 20 Viet. c. 97, s. 5, as. to which see 
Phillips V. Dickson, 29 L. J., C. P., 
223. 

(ni) Per Ci'ompton, J,, Carlon v, 
Irelamf, 25 L. J., Q. B., 114; S. 

6 E. ft B., 765. 

(tt) See UylaH v. Parker, 4 C. B., 
N. S., 211. 

(o) Ante, p. 9. 

(p) Per Parke, B., 6 H. ft W. 216. 
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of diosos in action, certain exceptions have been allowed ; for ' 
instance, Courts of law wcio not bold enough to tic up the 
properly of the Crown, or to prevent it from being trans- 
ferred, so that the transferee might sue for it in his own 
name (g-). In the event of death, bankruptcy (r), or marriage, 
an assignment of a right of action may occur. Where a 
covenant runs with land, the right to sue upon it passes fr'om 
assignee to assignee of the term or reversion, though it is 
observable that in this case a peculiar kind of privity — viz., 
that of estate — is created between the parties. Further, 
under particular Acts of Parliament, certain instruments, fjr, 
gr. railway bonds (in some oases) ; bail bonds ; and replevin 
bunds, have been made assignable (s). 

The most important classes of instruments, however, in 
regard to which the technical rule under consideration docs 
not hold, are bills of exchange and promissory notes, when 
drawn, made, and indoroed in a manner which will presently 
bo pointed out. The instruments just named are, indeed, 
altogether anomalous, and such as the common law, noting 
consistently with its ancient principles, would not sanction. 
They are the creatures of, and owe their origin to, the Law 
Merchant, to mercantile custom gradually recognised, sanc- 
tioned, and reduced to a certain uniform system by the 
decisions of our Courts of justice and, in part, by l(^islativc 
interference (f). 

To the Italian merchants, the introduction of bills of 
exchange into use amongst the mcreantilo community of 
Europe is referable (m), these instruments having been known 

(q) Termes de la Ley (ed. 1708), 9 Escli. 197. See Thomp$m v. Bell, 

** Chose in Action;” per BMcTf J., 3 B, & II. 236 ; Bdhy ▼. Anglian 

Master MiUer^ 4 T. B. 840. C., 7 Exch, 53 ; 13 A 14 Viet. c. 

(r) See pwticnlarly the 12 A 13 60, es. 5, 22, 27, 86 ; Ywmg v. 

e. 106, 8. 188. S Hugha, 4 H. & N. 76 ; Smitli M. L., 

{*) Broam’a Fiaet., yoI. 1, p. 202 ; Book 11., c1ih». 4. 

Vertve ▼. Ba$l Ant^n R. C>, 6 Exdi. (<) Cbitt., jun., onKlIa^ toL 1, p. 28. 
280 ; Mate. Uwa* R. O- r. OoOrane, («) Booeu, by Ingetwll, prof. p. 10. 
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in the 14th century, although, as remarked by an able 
miter {x), the first case relating to them to be found in our 
Reports is Martin v. Boure (y), decided in the Exchequer 
Ohamber, in the first year of James I. 

•In the infancy of our comuierco, when its true interests 
were but imperfectly undei'stood. Courts of law seem to hare 
be^ reluctant to give their full effect to bills of exchange, and 
allowed them only between merchants the reluctance of 
our Courts to recognise these instruments being doubtless 
manifested iu order to discourage innovation, and to suppress 
novelties in derogation of the common law. 

In order to appreciate the extent of the innovation caused 
by the introduction of the instruments in question, we must 
first consider the negotiable quality attaching to a bill of 
exchange, and remember that, if ongiually made payable to 
order or to bearer, it may iu the one case be indorsed, and 
in tho other delivered ovci’, so as to vest a right of action 
upon tho bill in any bon& fide holder. Nor in such case is 
tho express consent of the iiarty primarily liable on tho bill 
at all necessary in affirmance of the holder’s title. Neither 
is any actual privity between these parties requisite, iu 
order to entitle tho holder to sue in his own name upon tho 
contract. 

Itoro, then, we have an instance, complete in all I'espects, 
of tho assigumeut of a chose iu action ; and if it be asked 
whence this assignable quality is derived, wo answer, originally 
from the usage of merchants, which usage has been long 
sanctioned judicially and by Parliament, so as to form at this 
day a component iiortion of our common law. 

It is not, however, solely in respect of tho quality just 
adverted to, that a bill of exchange differs from an ordinary 
simple contract. It differs therefrom in another important 

(«) on Billa, Ttli ed., prof. <#) Oatte ▼. Taylor, Cro. Jac. 306 ; 

^ BtIm on Bills, 7tli ed., pref. p. 8, 

ty) On. Jm. 6. 
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particular, viz. that a consideration for the bill will be pre- 
sumed until the contrary appear, or at least until suspicion 
has been thrown upon the holder’s title. A defendant in an 
action upon a bill is not permitted to call upon the plaintiff 
to prove the consideration which -he gave for it, unless the 
defendant cun, in the first instance, make out a priwA facie 
case against the holder and impeach his title, as by showing 
that possession of tiie bill was obtained by xmdue means, or 
that the bill had b6en lost, or was originally infected with 
illegality (a). 

The being the two principal points in respect of which 
a bill of exchange differs from a written contract not negotiable, 

I will now proceed to examine the nature of this instrument, 
its form, and leading properties. 

A bill of exchange is a written order or request by one Bin of ov- 
person t9 another f<»r the payment of money at a speeified howSdSnod. 
time^ ahsohitety and at all events (b). “ A bill of exchange,” 

observes Giwe, J. (e), “ is only a transfer of a e/iose in 
action accoiding to the custom of merchants; it is an 
authority to one person to pay to another the sum which is 
duo to the first.” 

Lot us briefly examine the various parts of the definition 
above given : — 

A bill of exchange must be in uriting, for so the usage of 
merchants requires (rf), and the statute law now virtually 
enjoins («). It seems also to be essential to the validity of the 
bill, that it should be addressed, or in some manner specifically 
directed, to the party who is ordered or requested to pay, in 


(a) Byles on Billsi 7tli ed., P* 105 ; 
per Poilock^ C. B., Afaj^ v, f^eyler, 2 
Kxch. 566 ; post. 

(5) See Bayley on Bills, 9th ed., p 
1 ; Kent Com., 7ih ed , toI 3, p 86. 
(c) Mead v. Foui^, 4 T. B. 32. 

{d) ** A bill of exchange,” says Lord 
Ilardwickct a contract of a rery 


particular nature, depending on the 
custom of uiercliaiits, and muei be in 
writinff ” Tiiomae v Biehop^ Bep. 
temp. Hardw. 2 ; Claxton r. Swifts 
Lotur. 878. See Oeary t. PhyeU^ 5 
B. A 0. 234. 

(e) 19 A 20 Viet. c. 97, 4. 6, cited 
post; 1 A 2 Cko, 4, c. 78, s. 2. 
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othor words, that it should have a drawer and a drawee (/). 
A written mtluyrUy to pay money on account of the person 
gpving it will not constitute a valid bill, although it may be 
evidence of an agreement {g). A bill must be for the payment 
of money. An order for the delivery of gooda to a third party, 
although worded in other respects like a bill of exchange, 
could not be deeJared on as such, nor would it have any 8imila,r 
or analogous properties. Neither would a written order to pay 
money and do some other act be a good bill (//). 

Again, the amount for which the bill is drawn must be made 
payable absolately, and at all events, for certainty is a great 
object in mercantile instruments. It would perplex the com- 
mercial transactions of mankind if negotiable securities were 
issued out into the world incumbered with conditions and con- 
tingencies, and if the persons to whom they were offered in 
negotiation were obliged to inquire when those uncertain events 
would probably bo reduced to a certainty ; and, accordingly, 
unless they carry their own validity on the face of them, and 
conform to what is recognised by mercantile custom, they will 
not be negotiable («’). In Alexander v. Thomas (A-), the bill 
upon which the plaintiff sued was made payable “ ninety days 
after sight, or tehen realised;” and the insertion in the bill of 
those latter words led after verdict to an arrest of judgment, on 
this short ground, — that the bill was made payable on a con- 
tingency, and was not, consequently, “ a good bill of exchange 
drawn according to the custom of merchants.” Such an 
instrument cannot, then, be made payable on a contingency, 
"which may never happen; it must be payable at a time 


(/) See Peto ▼. Reynotis, 0 Exeh. 
410 ; 8. 0., 11 Id. 418, and oiues there 
died ; Stoemger t. Sovth Eariem R. 
a, 3 B. & B. 549. 

(or) MamRtmt r. Spollttwoode, ' 4 
B»di. 800. 

(A) Baylev on Billa, 6Ui ed., p. 10 ; 
SliMy on BUle, p. 53 ; Martha v. 
Om<mtUrjh Btoa. 1271 ; r. 


Moore, 4 Exeh. 410 ; which oases de- 
cide, in regard to promissory notes, 
the point above stated. 

(«) Carlos r. Faneourt, 5 T. B. 485, 
486. 

(h) 16 Q. B. 383 ; per Onr. Dasekes 
T. Lord JMaraias, 2 W. BL 782. The 
cases npon the above snbjeet are ool* 
ieeted in Story on Billa, as. 46, 47.- 
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certain, or at sight, or at so many days after sight, or at nil 
events on the l^ppening of an event which must at some period 
take place, as so many months (by which will bo understood 
cakndar months {/) ) after the death of A. It. (w;). 

Such being the definition of a bill of exchange, it will bo Jom of 
convenient to observe its ordinary form, which is as under : — 

“Loudon, 1st January, 1856. 

“ [Three] months after date [or. On demand, or, At 
sight, or. At [ten] days after sight], pay 0. D. or order [or, 
bearer], [or, pay to my order] One lluudred Pounds («). 

“ To Mr. E. F. Merchant, ) A. It.” 

“ Park Street, Bristol.” j 

In the corner of the above instrument is usually written, in 
figures, the amount [lOOA], for which the bill is payable (o) ; 
and it must bo stamped according to the statutory scale of 
duties which may be in force. 

"Without pausing in this idaeo to examine minutely the itdawin 
requisites of a bill of exchange in regard to form, let us pro- 
coed to consider its practical use. The use of negotiable paper 
in commercial dealings is well illustrated by Sir W. Blackstono 
in his Commentaries {p), and by Chancellor Kent (y). Lot 

(/) Vtr l^ilUdale^ J., Rey. ▼. Chaw- whether inland or foreign,*' must be 
ton^ 1 Q. B. 250 ; Bayley on Bills, 6th wiiting on such bill, or, if there 

ed., p. 244. But, except in the case be more than one part of such bill, on 
of mercantile instruments, the word one of the said parts^ and signed by 

month*’ signifies in law a lunar the acceptor or some person duly au- 

month : Id. ibid. ; Simpson ▼. Mar- thorised by him . ** 19 & 20 Viet. o. 

gitson^ 11 Q. B. 23. 97, s. 6. As to what is an inland bill, 

(m) Cook y. Colehan^ Stra 1217 ; Id. s. 7* 

Storm y. Stirling^ 3 £. & B. 333. (o) As to the effect of a yamnee be* 

(n) The words “for value received,” tween the amount written in the body 

being inoperative, are omitted in the of the bill and that specified in tbe^ 

form here ipven, although usual in margin, see Sawnderson y. Piper ^ 5 

practice. Bing. N. 0. 425. 

Across the bill is written the accept* (p) Vol. 2, p. 466. 

anoe thus : Accepted B. P.” (9) 3 Kent Com., 7th ed , p. 87. 

The acceptance of a bill of exchange, 


p F 2 
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US suppose that B., residing at Liverpool, wishes to receive 
1000/., which await his orders in the hands of F. at New 
York. He applies to D., guing from Liverpool to New York, . 
to pay him the above amount loss the usual rate of discount, 
and to take his draft or bill on F. for the 1000/., payable at 
sight. Now, this arrangement may, in truth, accommodate 
both B. and D., for B. receives the amount of his debt on 
transferring it to D., and I), carries his money across the 
Atlantic in the shape of a bill of exchange without danger or 
risk iji the transpoitaticn, and, on arriving at New York, he 
presents his bill to F. and is paid. The bill of exchange 
operates then in this way, that, if accepted, it effects a transfer 
of the light 0 ^ action as against F. (the party originally 
indebted) from 13. to D. 

The illu-stration thus given by Sir W. Blackstone at once 
introduces to us the three immediate parties to a bill of 
exchange as originally drawn, and before it has been put in 
circulation, viz. B., the drawer of the bill ; F., the drawee and 
(should ho accept the bill) acceptor ; D., the payee. Of these 
^F. is the party primarily liable at suit of the payee, and 
B. is (with reference to F.) to bo regarded in the light of a 
surety, and will be liable to D. in case of the non-acceptance 
or non-payment of the bill by F. 

ASSoftbui ^ accommodation bill — that is, a bill accepted without con- 

— vrhftt. sidcration for the convenience of the drawer, and with a view 

to his raising money ujum it, or otherwise using it (r ) — stands 
indeed on a somewhat peculiar footing, inasmuch as in this 
cose there is an implied undertaking on the part of the drawer 
to indemnify the acceptor against claims which may be made 
upon Mm in res^iect of the bill ; and upon this implied contract 
of indemnity an action will lie against the former of these 
parties at suit of the latter, if obliged to take up the bill (s). 


(r) SaeB;lM<mKlla^ 7thed., p.868. noldt r. Do^ 1 M. fc Gr, 753; 

(«) BeeA r. Jme», 6 C. B. 696 ; Jadgm. Jmea t. Brimdhwnt,-^ Q. B. 

T. Sleigh, 6 Bxoh. 614 ; Beg- ISl ; Driver ▼. Berton, 17 Q. B. 989. 
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Even in the enso uf au accommodation bill, however, tho 
drawer is not primA facie the party to pay it ; upon tho face 
of such a hill, the jiai'ty who is bound to pay is the accommo- 
dation acceptor (f). 

But tho use of mercantile instruments, such as are now 
spoken of, wimld be attended with very limited advantage if 
restricted to the immediate parties to them, /. e. if they woi'e 
devoid of tho quality of negoiiahility, which, in fact, they 
usually possess. This negotiable quality is indeed inhorcnt by 
mercantile custom in bills of exchange when drawn in the 
ordinaiy form, i. e. whore such instrument is stated on the face 
of it to be payable to 0. D. or “ bearer,” or to “ order” of tho 
I^ayeo («), in the fonner of which cases it wi^pass like a bank 
note by delirery, whilst in the latter it requires tho indormnent 
of the payee to make it negotiable. It here, accordingly, 
becomes necessary to advert to the precise form and ellect of 
an indorsement of a bill. 

An indorsement may be in blank m npocial : if in blank, it 
is clFected by the holder merely writing hl.s name on the back 
of the bill ; if special, the indorser names the payee to whoso 
order it is to be payable. Now the great difference between 
those two modes of indorsement is this — that, if tho payee 
merely write his name on the back of a bill payable to order, 
*. e., if he indorse it in blank, it thereupon becom«}s payable to 
any bond fide holder; whereas, if the payee indorse the bill 
specially, i. e. make it payable to ” C. D. or order,” it will 
require 0. D.’s indorsement, cither in blank or special, before 
it becomes again assignable, so as to convey a right of action 
in respect of it to tho next holder (j*). 

When a bill of exchange has been indorsed over we have 
two new characters, that of indorser and that of indorsee, 

(/) Per Jervh, G. J., 13 C. B. 914. not be negotiable. 

(«) See the form, afHe, p. 435. (x) Ounliffe r, W/iUeheadf 3 Bing. 

A matle payable to C. D., but N. C. 823; pf>et^ Indorsement,’* 
not t*> “ order” or to l»cai*er,” would 



NEGOTIABLE INSTRUMENTS. 



StofMi to bo 
takoii by 
holdor of 
bill wben 
duo. 


Preoont- 

lAOIlt. 


Koiico of 
dioUonour. 


brought to notice, and wo must therefore briefly inquire what 
are the respective rights and liabilities of those parties. 

No^ on tho one hand, “ a transfer by indoi'sement vests in 
the indorsee a right of action against all the parties whose 
names are on tho bill in case of default of acceptance or pay- 
ment” (//) ; and, on the other hand, “ every indorsor of a bill 
is iu t/ie nature of a new drairer, and is liable to every suc- 
ceeding holder in default of acceptance or pajunent by tho 
drawee” (s). Tho acceptor being still priman/t/ liable upon 
the bill, tho drawer and each indorsor thereof being 
liable to tho holder, proridcil certain sfepn rcndernl necessary hy 
the Uttv merchant bo duly taken by him. 

In order to shUtv what those preliminary steps are and what 
course should be adopted by the holder of a bill when it falls 
due, let us suppose that it is payable to order — that it has been 
accepted and indorsed in proj)er form — that it has come into 
tho holder’s hands neither in its inception nor during its 
transfer tainted with iUegality or fraud. Immediately such a 
bill becomes duo— that is, under ordinary circumstances, on 
tho fourth day inclusive, or on the third day exclusive, of that 
on which the bill is expressed to bo payable — tho holder should 
present it, or cause it to bo presented, for pajTnent to tho 
acceptor. If on presentment tho bill bo refused payment, then 
notiee of dishonour should be given to every party (other than 
the acceptor) whoso name appears upon the bill, and against 
whom tlio holder may wish to secure a remed}*. 

So essential, indeed, are presentment and notice of dis- 
honour to tho success of an action against any party to tho 
bill intermediate between tho holder and the acceptor, that 
such action will in general fail if either of the preliminary 
steps just specified has been omitted, t. e. if the bill has not 
been presented for payment on tho day when it became due, 
or if proper notice of dishonour has not been gdven. 


iif) ByWiik on BilL, 7th od., p. 132. 


(c) Id., p. 130. 
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From what has just been said, it "will be seen in how dif- 
ferent a position relatively to the holder stands the acceptor of 
a bill (drawn and accepted according to the tbnn given -at 
p. 43o) from that in which any iutennediate party to it is 
placed;, for the engagement entei'ed into by the aeci'iitor is to 
pay the bill at maturity, or at any time after matuiity, until 
his liability may have become barml by the Statute of Limi- 
tations. The acceptor, tben'Core, will not be discharged by 
mai-presentinont of the bill when due ; ixor, of course, can ho 
require notice of dishonour (r/). 

In thc^ elaborate judgment delivered by the Court of Common 
Pletw in Joucs v. Jiroadhurat (6), the legal i^ation subsisting 
betwi'en the parti<'s to a bill is fully commented on and 
extplaincd. It is to be observed, the Court there remark, that 
the drawer and sw’ccptor are parties to the same instrument ai9 
contractors with each other, and not as joint-contractoi's with 
a third i>er.son ; and that by the indoi-homent of the bill inde- 
pendent and different contracts arise on the resiKHitive jxorts of 
the drawer and the acceptor with the indorsees. Tlie accctxtor 
is jn’imarily and ab.solutely liable to pay the bill according to 
its tenor. The drawer is liable only xipon the contingencies 
of the acceptor’s or drawee’s making default, and of the 
holder’s pt'rfonning certain conditions jn'ccedent — such as pre- 
si'iiting the bill according to its bsMjr, and giving due notice 
of the failure of the acceptor or drawee to pay upon a proper 
lu’escntment (c). 

So requisite, indeed, is notice of dishommr to the main- 


(a) In Htylyn ▼. Ailanuon, 2 Burr. 
669, the qncstiuD was solemnly debated, 
whether, in an action by indorsee 
against the payee and indoracr of a bill, 
notice of dishonour most be given to 
tbe drawer (not being payee), it was 
there finally settled that no such notice 
is necessary, althongh the indorsee 
must prove a demand upon and due 
diligence to obtain payment from tbe 


acceptor. Lord Man$fidd!$ judgment 
ill this ease, exhibiting some of the 
elementary principles applicable to bills 
of exchange and promissory notes, Is 
well woitby of perusal. 

(6) 9 C. B. 173. 

(e) As to the proper mode of pre- 
senting a bill, when accepted payable at 
a particular place, see post, pp. 440, 
447. 
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tenance of an action against any of the intermediate parties 
to a bill, that it is now a settled rule, that “ knowledge of the 
probability, however strong, that a bill of exchange will bo 
dishonoured, cannot operate as a notice of dishonour, or dis- 
pense with it ” [d). / Nor will mere knowledge of the fact, that 
the bill has been dishonoured, be equivalent to notice, for 
“ notice means something more than knowledge ” (<?).) Besides, 
it is quite competent to the luddcr of a bill to give credit to 
the acceptor, and the effect of this, in accordance with a well- 
known principle law, would be, to discharge the parties col- 
laterally liable on the bill. Some intimation accordingly must 
bo given by tlio , holder to any intermediate party whom he 
means to charge, that he docs not intend to give credit to the 
accejjtor.. 

Tho well-known case of Hiclcrdike v. JioVnmn {/) show's, 
however, one rather important exception to tho rule requiring 
notice of disliouour, viz., whore tho action is against a party 
who has drawn an accumraodatiou bill having at tho time no 
effects in tho hands <»f tho ficccptpr, and who had moreover 
no reasonable gi'ounds for thinking that the bill would be paid. 
“ Tho law,” says BalUr, J., in that case, requires notice to 
bo givoi\, for this reason, because it is pmsumed that tho bill 
is drawn on account of the drawee’s having effects of the 
dmwor in his hands ; and if tho latter has notice that the bill 
is not acc.eptod or not paid, ho may withdraw them imme- 
diately. But, if he has no effects in the other’s hands, then 
he cannot bo injured for want of notice.” Furtlicr, in Carter 
V. Fhicer (ff), tho Court of Exchequer observe, that every bill 
will be presumed to havo been drawn for value received, that 
is, on a person who was to accept and pay by 1*00800 of having 


' (eO Oaunt v. Thompton, 7 C. B. 400. honour niay be dispensed eritb. 

(s> Per As/iAitrsf, J., Tindai v. (/) 1 T. R. 405 ; 2 Smith L. 0., 4th 
1 T. R. 167 ; per Molfe^ B., ed., 69. 

JiU€n T. Edmundson^ 2 £xch. 719, ~ ( 5 p) 16 M. k W. 750-1. 

; which shows that notice of dls- 
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value, and if the drawer draws on one who is not his debtor, 
nor has received any value for tho bill, he must bo considered 
(at least pi'imQ. facie) to request him to accejit and pay on 
account of tho drawer, or, in other words, for his accommo- 
dation (//) ; and if the drawer does not provide funds in time, 
ho necessarily knows that the bill will not bo paid at maturity, 
and will not, therefore, be entitled to notice. But the case of 
an iiulorser of a bill of oxchaiif^o stands on ja different footing 
from that of a drawer. He is in the nature of a surety or 
guarantor of its payment on due presentment, and is pre- 
sumed to know nothing about the arrangement between tho 
drawee and drawer. Ho is, therefore, ns a general rule, 
entitled to notice ; nor, as agsiinst him, will tho necessity for 
notice be dispensed with, by alleging that he indorsed without 
value, or had no effects in tho hands of tho prior pai’ties to 
the bill (<). 

An exception has thus, for tho reasons above explained, 
been established to the rule which rcijuircs that notice of 
dishonour should bo given. 'Hie decision in liirkcnlUic v. 
BoJhmn, however, as remarked in Carter v. Flower (/•), has 
been “ often reluctantly acquiesced ui ; ” find tho exception in 
question will not, we may fairly presume, be further extended 
by the Courts. 

Tt can scfircely be too often repeated, that, in tho particular 
contract created by a bill of exchange,' the acceptor is regarded 
as the principal contractor, whilst tho indoi-sors are looked 
upon os his sureties ; and tliis mode of considering the subject 
should steadily be kept in view, inasmuch ns it will not merely 
facilitate a comprehension of tho forms of pleadings applicable 
to bills, but must conduce to a right appreciation of the liabi- 

(A) Ante, p. 436. 808. 

<«) Jndgm. 16 M, A W. 761, where (A) 16 M. A W. 748. See, aloo, 
aathoriiies in support of the proposi- t. Slatter^ 6 Bing. 623 ; Corij 

tions above hud down are cited* See, ▼* 3 B. & Aid. 619, 622, 623 ; 

also, Bajley on Billt', 6th cd., pp. 293« MaXtau y.Siddkf 6 C* B., N. R, 494. 


iii 
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lities of the various parties whoso nances ^are attached to such 
instruments. 

Not only the above important principle, but also the necessity 
for a presentment b6iiig made and notice of dishonour being 
given, may readily bo kept in mind by the case of Itmhton v. 
Aapinall (1), where, in an action against the indorser of a bill, 
the omission to allege a demand of payment and refusal by 
the acceptor on the day when the bill fell due was held fatal 
even after verdict, as was also the omission to allege notice of 
dishonour to the dtsfcndarit. But, besides these jioints, f.io 
general principle 'just now mentioned is well stated and 
explained in the course of the argument in the case referred 
to, where it is siiid,/ that tho contract by the indorser to pay 
the bill is not absolute but conditional, i. c, it is a contract to 
pay in the event (»f a demand being made on tho acceptor at 
maturity, and his refusal; and tho demand just specified 
must therefore bo made in order to render tho iudoi’ser 
liable. 

Such is the nature of the liability assumed by tho aceex)tor of 
a bill of exchange — such tho correlative right of tho holder of 
the bill against him. Let us, in tho next place, briefly inquire 
what particular kind of contract or engagement is entered into 
by tho t/<Y//m’.aud by the indorser of a bill respectively. 

Tho nature of tho contract which the drawer of a bill enters 
into with tho indorsee and holder may bo thus stated, almost 
in the words used by the Court of Exchequer in a modem 
case (»*) : where tho bill is payable after date, the drawer 
undertakes that the drawee shall accept it if it is presented to 
him before tho time of payment, and, having so accepted it, 
shall pay it when it is in duo course presented for payment ; 
or, if tho bill should not be presented for acceptance at all, 
then the drawer undertakes that the drawee shall pay it when 

(I) Dongl. ero; 1 Smith L. C, 4th (m> Whitektad v. Walker, 9 M. & 
•A, 5S1. W. fiOS. 
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duly prcsouted for payment. In the case of a bill made pay* 
able after sight, the drawer undertakes that the drawee shall, 
on the bill being presented to him within a reasonable time 
from its date, accept the same, and, having so accepted it, 
shall pay it when duly presented for payment according to its 
tenor (n). 

Should the drawee make default in accepting the bill, the 
holder, upon the non-acceptance, followed in the case of an 
inland bill by notice thereof to the drawer, in the case of a 
foreign bill by protest and notice (o), acquiitos an immediate 
right of action against the draw'er — a right of action not in 
respect of any special damage caused by the non-acceptance, 
but a right of actiou on the hill, i. e. to recover the full amount 
of the bill. Tho elfcet of the refusal to accept is, that the 
drawee says to the holder, “ I will not pay your bill ; you must 
go back to tho drawer, and ho must pay you.” Tlie holder 
thus acquires by the uou-acceptaiico the most complete right of 
action against tho drawer which tho nature of tho cjiso admits 
of. lie is, however, bound on failure of acc<q)lanco to give 
immediate notice to the drawer, and if ho omits to do so he 
forfeits all right of action against him, not ouly in respect of 
the default of acceptance, but also in respect of tho subsequent 
non-payment {p). 

A bill di’iiwn upon a third person in discharge of a present 
debt may in truth be regarded as an offer by the drawer, that, 
if the payee will give time for payment, ha will give an order 
on his debtor (the acceptor) to pay a given sum at a given 
time and place. The payee agrees to take this onler, and to 
give the time required, with a proviso that if the acce])tor do 
not accept and pay tho bill, and In* the payee (or tho holder of 
the bill) give notice to the drawer of that default, tho drawer 

(ti) Judgm. 9 M. A W. S14'5 ; Jlffn nature of a foreign bill, eee poet, p. 
V. Aem6fe, 6 Moore P. G. C. 314, ctte<l 461. 

I>er Martin, B., 9 Ezeb. 39. (p) Judgiu. Whitehead v. Walker, 

h'i to the jwrnliar form and 9 M. & W. 516. 
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shall pay him the amount specified in the bill, with lawful 
interest (q). 

The indoi'mnent of a bill implies an undertaking from the 
indorser to tbo person in whose f.ivour it is made, and to every 
otlier person to whom the bill may afterwards be transferred, 
similar to that which is implied by dmicimj a bill (/•)» w> 
that every indorsor is said to be in the nature of a now 
drawer («). 

Having now suggested to the reader some general idea 
of the mode in which bills of exchange are used in the 
commercial world, of the relative positions in which the 
parties whose names appear on them stand towards each 
other, and of tlu'ir mutual rights and obligations, I shall 
direct attention more minutely to the nature of the (icrepfaiire, 
biilomwmf, ami notice of dishoHoin' ; shall advert to the nature 
of a cheque, (*f ix foreigu hi/I, of a prommory note, and of a hank 
note ; and specify some of the ordinary grounds of defence in 
actions upon such securities. 

In the fir.st place, then, what is the precise nature of an 
acceptance f It is laid down, that an acceptance is an engage- 
ment to pay a bill according to the tenor of the acceptance ; a 
general acceptance is an engagement to pay according to the 
tenor of the bill (/). This cTigagement is made by the drawee 
of the bill, or by some one per procuration of the drawee, 
or for the honour of the drawee or of some other parly to 
the bill. 

Lot mo first speak of an acceptance bv the drawee of a 
biU. 


5*4*^ *’ lly the statute 1 & ‘2 (loo. 4, c. 78, s. 2, it is enacted that 
. “ no acceptixnco of any inlumt bill of exchange shall bo sutfici- 
1 ©nt to charge any pei-son, unless such acceptance be in writing 


(q) Judgtu. Gibbs V. Prtmont, 0 Allen v. WeMer, 2 H. & W. 318 ; per 

Bxdi. 30. LiUliilale, J., 5 Ad A E. 430. 

(r) Bayley on Bffle, 6th cd., p. 171. (/) Bayley on BiUfs 6th ed., p. 174, 

(•> Ante, p. 438 ; per Parte, B., 
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on such hill, or, if there be more than one part of such bill, on 
one of the said parts ” (m). With reference to this section, a 
curious question arose in Litulm v. Ttmdtccll (x). There a bill 
of exchange addressed ^ the defendant, Jf'] B., was accepted 
bj' his wife in her own name ; there was no evidence of any 
express authority given to the wife thus to accept the bill, but 
there was evidence that, on the bill, after it became duo, 
being presented to the husband, he said that he knew all 
about it smd would pay it. lie was held to be liable as 
acceptor (y). 

An acceptance is either absolute or conditional, and either 
according to or vaiying from the tenor of the bill (s). 

The effect of an acceptance may, as against the drawer, bo 
restrained by a contemporaneous agroemeiJt in writing between 
the acceptor and himself {<i) ; but evidence of an oral agreement 
qualifying its operation would be inadmissible (b). If a persoxj 
puts his name to a blank form of bill, either as drawer or 
acceptor, it may bo filled up with any amount which the stomp 
impressed upon it will hear, and ho will not bo allowed»to 
shelter himself from liability by any private instructions given 
orally or contained in a separate document, of which tho rest 
of tho world arc ignorant (c). 

An acceptance, although varying from the tenor of the bill, 
will bind the person making it, but tho holder of a bill which 


See also ID & 20 Viet. c. 07, s. 
6. An inland bill is not usnallj drawn 
in parts. 

(x) 5 C. B. 583. See StephenB v. 
Reynolds^ 29 L. J., Ex., 278 (where 
Martin f B., observes that man 
may be liable on bills accepted in any 
name whatever, if by his authority”) ; 
Gurney v. Evans^ 3 H. & N. 122. 

(y) As to the presumption respecting 
the date of an acceptance, see RoherU 
V. BetkeR, 12 C. B. 778. 

As to revoking or cancelling an ac* 
oeptanee, see Cox v. Troy^ 5 B. & Aid. 


471; Inyhiim v. Primrose^ 7 C. B., 

N. a, 82. 

(?) Bay Icy on Bills, 6th ed., pp. 
177-8 ; Fannhawt v. Pttt^ 2 H. Ac 
N. 1. 

(a) Bowerhanh v. M^mitiro, 4 Taunt. 
844. 

(5) Ante, p. 372. 

(<?) Per PollocJcf 0. B., Barker v. 
Sterne^ 9 Exch. 68 6 .(explaining Young 
V. Grote^ A Bing. 253). See, also, 
Montague v. PerMns, 187 ; Temple v. 
PuReny 8 Exch. 3?*9 ; Awde v. Dixony 
6 Exch. 869. 
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has boon transferred before acceptance is entitled, from the 
undertaking of the drawer and indorsers, to expect an absolute 
acceptance by the drawee engaging for payment of the entire 
. sum mentioned in the bill according its tenor, specifying (if 
none be mentioned in the body of the bill) a place for its pay- 
ment, and expressing (if the bill bo payable within a limited 
time after sight) the time of its presentment for acceptance ; 
and the holder may accordingly reject any acceptance proffered 
which does not satisfy these conditions (rf). 

Again — the 1st section of the statute last cited (1 & 2 
Geo, 4, c. 78) enacts, “ that if any person shall accept a bill 
of exchange, payable at the house of a banker or other place, 
without further expression in his acceptance, such acceptance 
shall be deemed aiftl taken to be to all intents and purposes a 
general acceptance of such bill ; but if the acceptor shall in bis 
acceptance express that ho accepts the bill payable at a banker’s 
house or other place only, ami not otlmume or elmc/iere, such 
acceptance shall be deemed and taken to be to all intents and 
purposes a qualified acceptance of such bill, and the acceptor 
shall not bo liable to pay the said bill except in default of 
payment, when such payment shall have been first duly 
demanded at such banker’s house or other place.” 

The effect of the above statutory provision (<*) is, that a. bill 
of exchange dratni generally on a party may bo accepted in 
threo different forms : either (1) generally, or (2) payable at a 
particular banker’s, or (3) payable at a particular banker’s and 
not elsewhere. ^ 

(1) . If the drawee accepts generally , he undertakes to pay 
the bil]|^at maturity. 

(2) . If ho accepts payable at a bauker\ he undertakes (since 
the statute) to pay the bill at maturity when presented for 
payment eifltet' to himself or at llte banker's. 

(d) Btfley on Bills, 6Ui ed., p. 202. stat. 1 A 2 Geo. 4, e. 78, see jo^gm. 

(e) Ae to tbe state of the law upon Oibb r. Mathtr, 8 Bing. 220. 
thin point prior to the passing of the 



BILT^ OF £}[CIIANGE. 447 

(3) . If he accepts payable at a batiker's and not elsewhere, 
he contracts to pay the bill at maturity provided it is presented 
at the banker^ s, but not otherwise 

Whether a bill be accepted in one or in another of the above : 
forms may be most material. In the first place, where a bill 
■ drawn generally on a pai-ty is accepted gcnoi’ally, it will be 
remembered (<;) that presentment is not (unless the bill be • 
payable at or after sight) requisite as a preliminary to charging ; 
the acceptor. “No request or presentment is necessary to 
charge the acceptor of a bill or the maker of a note/ he 
is bound to pay it at maturity, and to find out the 
holder for that purpose” (A). The general rule is, that 
“the debtor must seek out his creditor” (/). And a 

person who guaranties payment of a bill by the acceptor, 
cannot^ defend himself on the ground of want of present- 
ment, unless ho has sustained some damage by tho laches {k) 
of the holder (/). 

Where a bill is made payable in tho body at a particular 
place (»j), or is accepted payable at a particular place, but 
is not made or accepted payable there only, tho holder is not 
bound to present it at the banker’s («), in order to charge the 
acceptor. And, accordingly, whore the holder of a bill, 
accepted payable at a ‘banker’s, but not mado payable there 
only, omitted to present the same until throe weeks after it 
was due, during all which time the banker had in lus hands 
a balance in favour of tho acceptor exceeding the amount of 

(/) Jndgm. Httl^ead r. Skelton, 5 Lord Ettenhorovgh, C, J., Sebag r. \ 

Q. B. OS-4. Abi/ln^ 4 M. A 8. 462 ; eiled per Lord 

(gr) Ante, p. 4S8. Tenterden, 0. J., 4 B. A C.#. 

(A) Per Parke, B., Walton t. Mae- {1) Hileheodt t. Uwmfrey, ff 1C. A 
eM, 13 M. A W. 458 ; iVor«m r. Or. 559, 572. 

EUem, 2 M. AW. 461. (m) Sdhy r. Eden, 3 Bing. 611 ; 

(4) Per CoUtnan, J., Miteheoek r. Payle v. Bird, 6 B. A 0. 581. 

Hwmfrey, 5 If. A Or. 663. (n) See ibe Jndgtn. Haleteetd r, 

, (A) *' Ladies ” has been defined to Skdlon, 5 Q. B. 93 ; BUtke ▼. Bean- 

be “ a ne^ect to do aomethiag which, moM(, 4 M. A Or. 7. 

bylaw, a man is obliged to do.” Per 
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his bill, the acceptor was held not to be discharged by the 
failure of the banker in the interval (o). 

Where, however, a bill is accepted payable at a particular 
place and " not othoiw-ise or elsewhere,” presentment at th%^ 
place, though not necessarily ©n the 'very day when the bill 
falls duo {p), is by the statute necessary in order that the 
acceptor may bo chargeable. 

Tlio above statute applies only as between the acceptor 
of a hill and other parties to it : an acceptance may be 
still special as regards other parties to a bill, although 
general as against the acceptor {q). The statute applies where 
an action is brought against the acceptor of a bill, but it does 
not extend to an action against the drawer or indorser; at 
all events, if a bill bo addressed to the drawee at his 
residence, and the drawee accept it payable at a banker’s, 
presentment at the banker’s must be proved in an action 
against the drawer or indorser (y). 

The doctrine of estoppel has some application as against 
the acceptor of a bill. In an action by indorsee against 
acceptor of a bill made payable to the order of the drawer, 
the defendant cannot dispute the signature of the drawer (r), 
nor can ho plead that the drawer had no capacity to draw or 
to indorse («), as by reason of her having been a married woman 
nt the time of her drawing, and of her having continued to be 
so until the time of her indorsing the bill ; in such a case the 
defendant cannot “ blow hot and cold ; ” having, by his 
acceptance, imdcrtakcn to pay to the order of the drawer, he 
cannot, when sued as acceptor, set up her incapacity, existing 


(o) Turner v. Hayden^ 4 B. & 0. 
1 ; Sthag v. Ahkhol, 4 M. & S. 462, 
{p) See Rhwles ?. Gtni^ 5 B. & Aid. 
244, 246. 

(q) Saul Y. Jqn€9^ 28 L. J., Q. B., 
37,; 40; Gi^ v. Mattur^ 8 Bing. 214, 
221 . 

(»*) SaundenofUT, Collmatt^ 4 M. A 


Qr. 200. 

(e) liaUifax v. Lyle, 3 Exch. 446 ; 
Prince v. BrunattCf 1 Biug. N. C. 436, 
438 ; Taylor y. Croktr^ 4 Esp. 187 ; 
PUi Y. Chappelow^ 8 M. 4c W« 616 ; 
BraUhwaUe y. Gardiner^ 8 Q. B 473. 
See Bt^man y. Bwh^ 11 M. & W. 
251. 
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at the time of his acooptance, to make an <nder (/). The 
acceptor of a bill is not, however, estopped from pleading her 
own coverture at the date of the acceptance (m). Nor is the 
acceptor estopped from denying the handwriting of an indorser, 
or his ability to indorse («). 

Where a bill of exchange is accepted or indorsed per pro- 
curation (y), these words give notice to all persons that the 
agent is acting under a special and limited authority, and the 
party holding such a bill has to establish the existence of the 
authority (s). A person taking a bill thus accepted (a) or 
indorsed (6) will therefore, if prudent, make inquiry as to 
whether or not the special authority confided to the agent has 
been properly pursued ; should it turn out that the agent has 
exceeded his authority in accepting or indorsing the bill, the 
holder of the bill will have no redi'css as against the supposed 
principal. If, however, a bill be addressed to a firm, and 
accepted “ per proc.,” though really without authority from 
the firm, by one of the partners in his individual name, the 
party signing the bill will be liable upon it (c). A stranger 
who accejits a bill per procuration of the drawee without his 
sanction, may be liable in an action of tort for the misrepre- 
sentation of which he has been guilty towards the holder (d). 

For the purpose either of promoting the negotiation of a 
bill where the drawee’s (nredit is suspected, or to save the repu- 
tation and prevent the suing of some of the parties to a bill 


(<) Smith T. Martadi, 6 C. B. 486. 
See Lord Hall, 8 C. B. 627 ; Baker 
V. Bemkof AwAredatia, 1 C. B., N. S., 
515. 

(t() Cannam ▼. Farmer, 8 Exeb. 
698. 

(«) i8bu(& T. Chuler, 1 T. B. 654. 
(y) Ante, p. 444. 

(e) Jndgm. Qraid r. Noneag, 10 C. 
B. 688-8. See Smith t. Jokamm, 8 H. 
a N. 222. 

(a) AUmooA t. Mumnirngt, 7'B. A 0. 


286 ; cited per PMode, 0. B., Smith 
V. M'Ouire, 8 H. A N. 560 ; perPorS^ 
J., WUhington r. Haring, 6 Bing. 458. 

(5) Alexander r. Jfaekauie, 6 0. B. 
766. 

(e) Omen r. Fan Veto-, 10 0. B. 
818, and eases there died. ^ HiehoUt 
T. jDkmumd, 0 Bxeh. 164 ; Jfare r. 
Charlee, 5 it A B. 878 ; Penrose ▼. 
Martyr, 1 B. B. A B. 488, 608. 

(<2) Polhitt T. Walter, 8 B. A Ad. 
114. 
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wliere tho drawee caimot be found, "or is not capable of 
nuAing binmolf responsible (ar. gr. by reason of bis infoncy), 
or refuses acceptance, an acceptance by a stranger is not 
iiTiftnmmnn ; this is called an acceptance /or the honour of the 
person on whoso account it is ‘made, and enures to the benefit 
of all the parties subsequent to that person (<?). An acceptance 
for honour offers, accordingly, an exception to tl^J general rule, 
that ho alone can accept a bill and render himself responsible 
upon it 08 acceptor to whom it is addressed (/). 

If tho acceptor for honour pay, ho is entitled to have 
recourse for repayment to the person for whoso honour he 
accepted, and to all other parties to tho bill who are liable to 
that person {/). 

Tho imlormmni of a bill, os already stated (p. 437), may be 
in blank (A) or it may bo tqiecial. lly a blank indorsement, 
tho indorser directs tlio bill to be paid to any lawful holder 
of it ; by a special indorsement tho indorsor directs it to bo 
paid to a particular person mentioned in tho indorsement, or 
his order (t). 

In either of tho above cases, in order to complete the title 


(f*) Bayley on Bills, 6tb od., p. 178. 
(/) 800 PvUiill V. Walter, 3 B. & 
Ail. 114, 122 ; DavU t. Clarke, 6 Q. 
B. 10. 

(p) Bayley on Bills, Cth cd., p. 181. 
As to the nature of an acceptance for 
honour, SCO further Will lame ▼. Ger- 
maine, 7 B. A 0. 468, 477 ; lloare v. 
Cazenove, 16 East, 891 ; 6 & 7 Will. 
4, c. 58. 

(4) If a bill or note be for less than 
5/., the indorsement must mention the 
name and plaoe of abode of the indorsee, 
bear date at or before the time of 
making it, and be attested by a sub* 
soribing witness : 17 Geo. 3, 0 86, s. 
1 (made perpetual by the 27 Geo. 3, e. 
16). See also stai. 48 Geo. 3, 0. 88 ; 
and ibe refoeiioes to that Statute in 


Chitty on Bills,'’ 10th ed. (by Russell 
and Mochlachlnn) ; and see Tilsley’s 
New Stamp Acts, Gth ed., p. 59. 

If an indorsement be so worded as to 
restrain the Negotiability of the instru- 
ment — thus, pay the contents to J. S» 
only,” it is then called a reetricHve 
indorsement. Such an indorsement 
puts an end to the negotiability of the 
instrument. Seefurther,as to restrictive 
indorsements. Smith M. L., Gth ed., 
pp. 230, 231, Sigourney ▼. Lh^ 8 
B. & 0. 622. 

(t) Adams ▼. Jtmes, 12 Ad. k B. 
459, cited Jffarmer t. Sude, 4 Bseh. 
15* As to the effect of an indorsement 
in blank, see also Walker t. Macdfh 
nold, 2 Bxch. 527. 
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of ihe holder by indorsement ihero must be a elelwery to him, 
i. e. a delivery unrestricted (j) and for the admitted purpose 
of transferring the bill (A*). Though if a bill bo indorsed in 
blank to A., B., may by A.’s authority, bo constituted holder 
of the bill, and may as such sue upon it (/). 

Under a plea traversing the indorsement of a bill, ovidenco 
is admissible that the alleged indorser urrote his name on the 
bill, and delivered it to the alleged indorsee, for the express 
purpose of retiring (m) other bills, and on the express con- 
dition that they should be retired forthwith ; and that such 
condition has not been complied with (»). Where, however, 
E. drew and wrote his name on the back of a bill, and 
delivered it to B. to get it discounted, and B. deposited it 
for value with T., upon the terms, that, if not redeemed 
by a certain day, it was to bo sold, it was hold that thero 
had been a valid indorsement and transfer of the bill from 
E. to T. (o). 

For the purposes of currency and the advantages flowing , 
from an unchecked circulation of bills of exchange, our Law ^ 
Merchant proArides that a bond fide holder for value of a bill 
indorsed in blank shall not be affected by an intermediate i 
fraud, nor bound to inquire whether the bill has been properly 
transferred or not* By that law, every person having pos- j 
session of a bill has (notwithstondiug any fraud on his part^ . 
cither in acqniring*or transferring it) full authority to transfer ' 
such bill, but with this limitation, that, to make such ; 
transfer valid, thero must be a delivery, either by him or by { 


(j) Jodgm. Ca$lrique v. Buttigieg, 
10 Moo. P,C,0. 108—0. 

(k) Manhm r. AUtn, 8 H. & W. 
404 ; JeiUeint t. Tongue, 20 L. J., 
Ex., 147 ; Adame r. Jonee, 12 Ad. k 
B. 455 ; Ooagh r. Ftndon, 7 Bxeb. 48 ; 
por Brte, J., Maedeg r. Boycot, 2 E. 
A B. 51 ; Bromage ▼. Idogd, 1 Ex^. 
32 ; per Parke, B., AaeUu r, KoUe, 
Id. 688 ; Lgeaght ▼. Brgamt, 0 C. B. 


48 ; JIarmer v. Steele, 4 Exch. 1 ; 
Morrii t. Oliver, 15 Q. B. 680; 
Samuel r. Cfreen, 10 Q. B. 262. 

(Q Laeey. Parnell, 7 C. B., N.S., 282. 
(m) As to the meeniag of thia tena, 
see Bleam r. Dernty, 16 G. B. 87; 
BtiU T. Buddeg, 11 Bxeh. 681. 

(») BeiUr. Viee.Ingeetre,li(^'B,Zn. 
(o) Barber t. Biehairde, 6 Bxeh. 68. 
See Lord ▼. EM, 80. B. 627. 

a a 2 
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some subsequent holder of the bill, to some one who receives 
such bill bond, fide and for value, and who is either himself 
the holder of it, or a person through whom the holder daims. 
Anything which shows that the restriction thus imposed on 
the. general role applies, shows that the party making the 
transfer had no authority to do so, and that the transfer is 
not valid {p). 

If, then, the holder of a bill puts his name on the back of 
it, and delivers it to his agent, who delivers it to a third 
person for value, that is an indorsement from the holder to 
such third person. And, where a bill is payable to bearer, 
any person who is the holder for value may sue upon it, 
whether the party from whom he has taken it had a title 
or not {q). 

The preceding remarks are applicable to a bill payable to 
bearer, and transferable by delivery: where, however, in- 
dorsement is necessary to the transfer of a bill, the indorse- 
ment will convey no title except as against the person making 
it, unless it be made by one who has a right to make the 
transfer (r). 

In case then of loss, by theft or accident, of a bill assign- 
able by more delivery, the thief or finder may confer a title 
by transferring it; if it bo assignable by. indorsement only, 
he cannot confer such title, except as against himself («). 

From the propositions thus stated in the words of Mr. J. 
Bayleyt consequences flow, of much importance to the com- 
mercial world in general, and especially to bankers, whoso 
principal duty consists in cashing negotiable securities on 
behalf of their customers. 

The relation which subsists between a banker and his 
customer seems to be this : — “ The customer lends money 

(p) Jadgou t. AUen, 8 H. 1 B. ft P. 648. 

Ie W. 604*8; Barber v. Miekarde, 6 (r) Baylep on Oth ed., pp. 

68, 188*9. 

(g) P«r J*arih; B., Barber r. Riek' (•) Id. ibid. 
arde, sapn, dting OoiliM r. Martin, 
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to the banker, and the banker promises to repay that money, 
and, whilst indebted, to pay the whole or any port of the 
debt to any person to whom his creditor, the customer, in the 
ordinary way requires him to pay it ” (/). The ordinary 
mode of paying off the debt due from the banker is by 
honouring cheques and bills made payable at the bank, where 
he has authority from his customer for that phrpose. 

When a bill is accepted payable at a banker’s, the making 
the acceptance payable there is tantamount to an order on the 
part of the acceptor to the banker to pay tho bill to the 
person who is, according to the Law Merchant, capable of 
giving a good discharge for it. If the bill is payable to order, 
it is an authority to pay tho bill to any person who becomes 
holder by a genuine indorsement. If the bill be originally 
payable to bearer, or if it afterwards receive a genuine indorse- 
ment in blank, the acceptance constitutes an authority to tho 
banker to pay the bill to the person who seems to be tho 
holder (u). 

A banker, however, who pays a bill bearing a forged in- 
dorsement, cannot charge his customer with the amount (x), 
for “ the general rule is, that no title can be obtained through 
a forgery ” (y). And should the banker wish to avoid the 
responsibility of deciding on the genuineness of indorsements, 
he may require his customers to domicile their bills at their 
own offices, and to honour them by drawing cheques upon the 
bank. It seems, however, reasonable to say, that where a 
bill, bearing a suspicious indorsement, is presented for payment 


(t) Per A&ferfow, B., 16 Q. B. 576. 
Bee Pott T. Clegg., 16 M. h W. 821 ; 
HiU ▼. PoUyj 2 H. L. Ca. 28 ; Thomp^ 
eem Bdi^ * 10 BxcIl 10 ; Ta$uU t. 
Cooper^ 9 C. B. 509. 

(u) RoharU ▼* Twshet^ 16 Q. B. 
560. 

(«) Ibid. Ab to tlie banker’s re- 
medy agsinst the person presenting tbe 
bill| see Clodw t. 9 B. & 


C. 902. 

As to tbe liability of a bankelr who^ 
by mistake, cancels tbe acceptance on a 
bill, which he afterwards reoeires orders 
not to pay, see WwvMt y. Rogen^ 5 
M. k Ghr. 840 ; Rob$an y. SenmU, 2 
Taunt. 888. 

(y) Per Tindall C. J., Jdkmon y« 
WindU, 8 Bing. N. 0. 229. 
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to a banker, he ^nll be justified in deferring paymoiit of the 
bill for a reasonable timo, in order that he may make inquiries 
as to its genuinene88(s ). 

A cheqm is, in legal effect, an inlanff bill of exchange, drawn 
upon a banker and payable to hearer on demand (a). This par- 
ticular instrument is, consequently, subject, in general, to the 
same rules as regulate the rights and liabilities of parties to 
bills of exchange (b), modified, however, by certain customs 
and usages which have been engrafted on the law applicable 
to bills and hold in regard to cheques exclusively (e). 


(a) See JRobarta t* Tucker^ 16 Q. B. 
577-679. 

(a) See Byles on Billei 7th ed., p. 
12 ; 5 C. B. 485 (a) ; QrawL y. 
Vawjhan^ 3 Barr. 1516; Keene y. 
Beards 0. P. Bast. T. 1860. 

A cheque is not uB\xeX\’f expressed to 
bo payable ** on demand.*’ See JJoe d. 
Church Y. PonlifeXf 0 0. B. 229. 

Doing imyable to bcareri a cheque 
passes by delivery (see Samuel v. Grecn^ 
10 (j. B. 262 ; Simpkins v. Poilmary^ 

5 Bxch. 253). It is not ordinarily in- 
dorsed or accepted. 

The stat. 18 A 19 Viet. c. 67. applies 
to ohequos : Byre y. JVal/er, 29 L. J., 
Bx., 246 ; S. C. 5 U. A N. 460. - 
(5) Per h/aule, J., JVebd y. Inwards, 

6 C. B. 485. 

No time less than six years is un- 
reosonable for presentment of a cheque 
for payment, unless some loss is occa- 
sioned to the drawer by the delay : 
Laws V. Band, 3 C. B., N. 8,, 442. 

(e) Of such usages^ one of the most 
'remarkable is that of crossing the 
cheque with a banker^s name, or with 
the words Co.,” as to the precise 
effeet whereof see 19 & 20 Viet. c. 25; 
21 k 22 Viet. e. 79. 

The days of grace are not allowed 
upon a cheque: Story on Promissory 
Notee, s. 490. 


In Mullick v. Badakissen, 9 Moo. P. 
C. C. 46, it was observed that a 
banker’s cheque ‘Ms a peculiar sort of 
instrument, in many respects resem- 
bling a bill of exchange, but in some 
entirely different. A cheque does not 
rcfiuire acceptance ; in the ordinary 
course it is never accepted ; it is not 
intended for circulation, it is given for 
immediate payment ; it is not entitled 
to days of grace ; and though it is, 
strictly speaking, an order upon a 
debtor, by a creditor, to pay to a third 
person the whole or part of a debt, yet 
in the ordinary understanding of per- 
sons it is not so considered. It is more 
like an appropriation of what is treated 
os ready money in the hands of the 
banker, and, in giving the order to ap- 
propriate to a creditor, the person 
giving the cheque must be considered 
as the person primarily liable to i>ay, 
who orders his debt to be paid at a 
particular place, and as being much in 
the same position as the maker of a 
promissory not^ or the acceptor of a 
bill of exchange, payable at a particular 
place and not elsewhere, who has no 
right to insist on immediate present- 
ment at that place.” Cited in Mr. 
Grant's learned argument in Keene v. 
Beard, 0. P.,‘ Bast. T. 1860, where the 
holder and indorsee of a cheque payable 
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As in the case of on ordinaiy bill of exchange, so in that of 
a cheque, a banker has no authority from his principal to pay 
any such draft unless signed or authenticated by him and pre- 
sented by some party who can give a lawful disohatgo for it : a 
banker, therefore, who pays a forged cheque, will dearly 
have to bear the loss himself, and cannot throw it on his 
customer. So, if a banker pays a cheque which has been 
fraudulently altered as regards the amount, ho will have 
to suffer, imless ho can show that the party out of whose 
funds and on whoso behalf he assumed to pay, by his own 
gross negligence and laches, facilitated tho commission of 
the fraud (d). 

Undoubtedly, says Best, 0. J. (<•), a bankor who pays 
a forged cheque is in general bound to pay tho amount 
again to his customer, because in the first instance he 
pays without authority, and because it ^ tho duty of tho 
banker to be acquainted with his customer’s handwriting. 
But, though that rule bo perfectly well established, yet if 
it be the fault of tho customer that the banker pays what 
ho ought not to ,pay, tho latter cannot be called on to pay 
again (/). 

To a like effect, in another cose (< 7 ), Bay ley, J., observes, 
that “ tho banker, as the depository of the customer’s money, 
is boimd to pay from time to time such sums as the latter may 


to A. B. or bearer, and by him in- 
dorsed, vas he^i entitled to sno A. B. 
upon the cheque. 

As to stamping cheques, see Chitt. 
Bills, 10th ed. 343 ; 28 Viet. c. 15. 

(</) Yowng v. Orote^ 4 Bing. 253, 
commented on and explained per Pol- 
lockf C. B., Barker r. SterTU^ 9 Exeb. 
686-7 ; Johnenn y. Windle^ 3 Bing. 
N. C. 225, 229. 

(e) Young y. supra. 

(/) This qualification of the rule as 
to the banker’s liability holds only 
where the customer has been guilty of 


gross negligence. In The Bwnk of 
Ireland y. Truateee of Evamd Chari- 
(iee, 5 H. L. Ca. 389, 410, Parke^ B., 
on behalf of the Judges, observes, ** If 
a man should lose his cheque book, or 
neglect to lock the desk in which it Is 
kept, and a servant or stranger should 
take it up, it is impossible, in our 
opinion, to contend that a banker pay- 
ing his forged cheque would be entitled 
to charge his customer with that pay- 
ment.” 

^ (g) HM y. FvlUr, 6 B. & C. 757. 
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order (A). If, unfortaixately, he pays money belonging to the 
customer upon an order which is not genuine, he must suffer ; 
and, to justify the pa3nnent, he must show that the order w 
genuine, not in signature only, but in every respect.” In the 
case which gave occasion to these remarks, the cheque out of 
which the action originated had been altered by the holder, so 
as to indicate a much larger sum as payable under it than it 
had in the first instance been drawn for ; the cheque so altered 
was paid by the banker, who then claimed to chai^ his 
customer with the difference between the two amounts. It 
was held, by applying the principle of law already stated, that 
he was not justified in doing so, there having been no laches 
in the customer. 

For further information as to the rights of the holder of a 
worthless cheque or bill payable to bearer, and transferred 
without the indorsqpont of the transferor, the reader is referred 
to the remarks hereinafter made in regard to the transfer of 
bank notes, and to the defence of “ no consideration” by way 
of answer to an action on a bill or note. 

With regard to the indorsement of a bill of exchange a few 
additional observations will suffice. The transfer of a bill 
by indorsement may be either before or after acceptance, 
either before or after it has arrived at maturity. If a bill bo 
indorsed over before it is due, but after acceptance has been 
refused, the indorsee taking the bill with knowledge of its 
having been dishonoured will bo liable to the same objections 
as might have been, raised against his indorser (t) If an 
acceptor pay a bill at maturity, the effect of so doing is to take 
it altogether out of circulation, the bill “ has done its work 
and is no longer a negotiable instrument. No person could 
sue on it ; no person remains liable on it. If put into droula- 

(A) Sm MurMlti r. William*, IB. (j) Barley on Bil^ 6th ed., p. 168. 
ft Ad. 416 ; Molia r. Steward, 14 0. See Qoodmtm t. Harvey, 4 Ad. ft B. 
B. 686 ; Woodland t. Pear, 7 B. ft B. 870. 
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tion again, it becomes a new bill payable at sight, and must 
have a fresh stamp*’ (A;). Where, however, an indorser retires 
a bill, he merely withdraws it from circulation in so far as he 
himself is concerned, and may hold the bill with the same 
remedies as ho would have had if in due course he had 
been called upon to pay, and had paid, the amount to his 
immediate indorsee (^. An indorser therefore who pays a bill 
may subsequently indorse or negotiate it (in). * 

Again, where a bill of exchange, indorsed in blank for value 
before it is due, is transferred by the indorsee after it has 
become due, by delivery only, without any fresh indorsement, 
the transferee takes, as against the acceptor, any title which 
the intermediate indorsee possessed at the date of the indorse- 
ment tb him (n). And where an overdue bill is transferred by 
indorsement, the indorsee takes it subject to all the equities 
with which it was incumbered while in the “hands of the person 
from whom he received it,” though not subject to claims arising 
out of collateral matters (o). But .the bond fide holder of a 
bill or note cannot bo prejudiced in the rights which he, 
primd facie, has according to the terms of the instrument by 
knowledge subsequently communicated to him ^tor ho has 
become the holder of it, or oven by knowledge which he has 
at the time when he takes it, if there is no evidence of a 

(Xr) Per Lord Denman, C. J., Lazarus 
▼. Cowie^ 3 Q. B. 465, oommented on 
per Matde^ J., Jewell r, Parr^ 13 0. 

B. 316-7 ; and see Parr ▼. Jewell^ 16 

C. B. 684, 711 ; Holrayd ▼. WhUe- 
head^ 1 Marsh. 128 ; Stat. 55 Qeo. 8, 
o. 184,1. 19. See Morley y. Culver- 
weU, 7M.&W. 174. 

(l) Fleam y. Denny^ 23 L. J., C. P., 

190, a q, 15 0. E 87. 

The effoet of payment of a negotiable 
instrument is further considered, post, 
pp« 477, St seq. 

(m) Jtoyiey on ffiUa 6thed., p. 167; 

CaUam y. Lawrtnaef 9 K. AS. 95 ; 


with which compare Beck y. Rohley^ 1 
H. Bl. 89, n. 

(n) Fairclaugh y* Parian 9 Bxch. 
690. 

(o) Smith M. L., 6th ed., p. 233, 
where cases in support of the text are 
collected ; Helmee y. Kidd^ 3 H. A N* 
891 ; Guide y. Harriean^ 10 Bxeb. 
572 ; Parr y. Jewell^ 16 C. B. 684 ; 
WhUehead y. Walker^ 10 M. A W. 
696 ; Story Prom. Notes^ 2nd ad«, p. 
216 ; Carruihare v. Weel^ 11 Q. B. 
143 ; lAayd y. Howard, 15 Q. E 995; 
ITomer y. Sieele, 4 Bxch. 1. 
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spedal agreement at such time to affect the rights and liabilities 
of the parties (p). 

In an action by indorsee against indorser, the latter is estopped 
firom denying the drawing of t}xe bill and its indorsement to 
himself (9). 

1 When a bill of exchange has been presented (r) and 
dishonoured, the holder may either resort to his immediate 
indorser, giving him duo notice of dishonour, or he may 
resort to any or aU of the other indorsers or prior parties, 
intermediate between him and the acceptor, whose names 
appear upon the bill, giving to each of these parties respec- 
tively notice of dishonour in the same manner as if each were 
the solo indorser («) ; subject, however, to this qualification, 
that the holder may avail himself of any notice which has 
been given in due time by any previous indorser, who at 
the time of giving such notice was under liability to tho 
holder (<). 

The effect of tho qualification just specified is explained, and 
the question, within ivhat time must notice of dishonour be 
given, is answered by Mr. Justice Mmle in a recent case («}. 
" Tho rulc,^ says that learned Judge, “ is that the party who 
is 'sought to bo charged upon the bill is entitled to prompt 
nntico of its dishonour by tho acceptor. Where tho parties 
live in the sumo town, it is said that tho notice must be given 
in timo to bo received in the course of the day next after the 
dishonour of the bill, or after the party giving tho notice had 
himself received notice of dishonour. There must be due 
diligence — not that tho party is bound to neglect all other 


<|)) Judgm. Manlty t. JBoyoot^ 2 R 
B. 56 . 

(q) Maeffrtqar y. Shode^^ 6 B. & B. 
266. 

<r) As to presentment^ see further, 
post As to presentment of a biU ae- 
eepted payable at a bankers, ante, p. 
446 ; WUmot v. WUliamif 7 U.k Or. 
1017. 


(e) Story on Promissory Notes, s. 
330. 

(0 LyiixghJt V. Bryant^ 0 0. B. 46 ; 
Harrwm ▼. 15 M. A W. 231 ; 

Ckaiman y, Ktane^ 2 Ad. k £. 103 ; 
Wiktm r. SufOtbeyt, 1 Stark. 34. See 
also Bayley on Bills, 6ih ed., p. 251. 

(a) Bawe t * jnmper, 13 C. B. 240, 
256. W. 
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busing, and, the moment he receives notice, send a notice to 
those he means to chai^. He has a whole day, and so much 
more as will enable him using due diligence to communicate 
the notice to the party sought to be charged. A day is not in 
all cases the limit. If tlicre are many indorsers, and the 
notice in fact travels through them all — ^if there has been no 
want of diligence between any two of them — ^whatever time is 

occupied the notice will be good The rule is not that 

each indorser has a day, but the rule is, that due diligence shall 
be observed in the actual state of circumstances in which the 
notice is given ” (x). 

No precise form of words is necessary to constitute a good 
notice of dishonour, nor will a slight inaccuracy or misde- 
scription invalidate it, provided the party to whom it is 
given cannot reasonably be supposed to have been misled 
thereby (^). The rule with reference to notice, laid down 
in Solarte v. Palmer (s), was, that “ such notice ought, in 
express terms or by necessary implication, to convey full infor- 
mation that the bill has been dishonoured.” And it has 
since been laid down that “ where the terms of the notice are 
such that it appears by reasonable intendment, and would be 
inferred by any man of business, that the bill has been 
presented to the acceptor and not paid by him, although it 
does not appear by express terms or necessary implication, 
that is sufficient ” (a). 

Accordingly, a notice of dishonour, whether written or 


{x) As to the question, what is due 
diligence, see Bateman ▼. Joseph^ 12 
Bast^ 433 ; Rowe v. Tipper^ supra. 

Under ordinary circumstances, each 
party haa a day within which to gire 
notice of dishonour. The holder has 
his day to give notice to any party 
whom he may seek to charge ; and each 
the prior indorsers in turn has hu 
day: pw Bwrrought^ZMn^y. Eatt» 
wood^ 3 Car. fc P. 2^^ci£edper JerviSf 


C. J., 18 C. B. 255. 

(y) Mettereh ▼. Ripjpen^ 7 Bzch. 
178 ; Chord ▼. Fox^ 14 Q. B. 200 ; 
Arnietrong r, Christians 5 C. B. 687; 
Vaunt Y. Thompson^ 7 G. B. 400. 

(s) 1 Bing. N. C. 104 ; 8. (7., 2 Cl. 
k F. 93. As to Solarte y. Palmer^ see 
per PoUockf C. B., 8 H. A N, 480. 

(a) Per Wightman, J., Paul y. Joelf 
4 H. A N. 866, citing, per Parhe^ B., 
Hedger y. SUvenson^ 2 M. A 77. 790. 
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yerbal, will be goo3. whiob conveys to the mind of the person 
to whom it is addressed the three following facts, so thalfwith 
common imderstanding ho may comprehend them : — viz., 1st, 
that the bill was presented when due; 2ndly, that it was 
dishonoured ; and Srdly, that the party addressed is to be held 
liable for Ihe payment of it {h). 

Where, on the day after a bill became due, the holder’s 
clerk called upon the drawer and told him that the bill had 
boon duly presented, and that the acceptor could not pay it, to 
which the drawer answered that “ he would see the holder 
about it,” it was held that the jury might from this conver- 
sation infer that the drawer had duo notice of dishonour (c). 

Besides questions respecting the sufficiency of notice of 
dishonour in point of form, others of no little difficulty present 
themselves in regard to the sufficiency of the proof offered of 
the receipt of the notice by the defendant, as to the degree of 
accuracy and explicitness which may be required in addressing 
it, and generally as to what will constitute reasonable diligence 
on the part of the holder of the bill in forwarding the notice 
of dishonour to the party whom he seeks to charge. Upon 
such points, the cases below cited may usefully be consulted (<f). 

(6) Per Parlce^ B., LewU y. Otm- 855 ; S, (7., 8 Id. 455. See Jenningg 

ptrit, 6 & W. 402-8 ; per Lord v. Jlobertt, i E. i B. 615. 

Oamjfbell, C. J., Pverard r. IPo/eon, (c) Afeteal/e v. PichartUan, 11 0. 

1 B. & B. 801 (where SolarU y. 10, 11. 

Palmer^ supra, is commented on). In (d) Bwrmester y. Barron^ 17 Q. B. 
OamU y. ThempioUf 7 G. B. 400, the 828 ; Clarke y. Sharpe^ 3 M. & MT. 

oases as to the sufficiency of notice of 166 ; Houeego y. Cowne^ 2 Id. 348. 

dishonour were much oonsldereil. They In TFoocfeocib y. HoMewirih^ 16 M. 
seem to establish (as there obeeryed per & W. 124, Parke^ B., says, ** Notices 
Cur.), that, ** in order to make a prior of dishonour are generally put into the 

holder responsible, he must deriye — post ; where that is done, although by 

fh>m some person entitled to call for some mistake or delay at the post-office 
payment — information that the bill has the letter fiiils to reach its destination 

been dishonoured, and that the party is in proper time, the party who posted it 

in a condition to sue him, — firom which ought not to be prcnudiced ; he has 

Ae map i^ftr that he vriU be hdd re- done all that was usual and necessary, 

eponeiUe:** Bailep y. Perier^ 14 M. and he does not Juarantie the certainty 
It W. 44; PafU y. /oe/, 4 H. lb N. or correotness'onlm post-office deliyery.’* 
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Aiid upon tins part of the subjoot I would merely add that ^ 
the (^us will clearly lie upon the plaintiff of showing that his 
right of action was complete beforo the commencement of 
the suit, t. e before the issuing of the writ of summons (e). 

The remarks to be found in this chapter respecting inland 
may readily be applied to foreign bills, provided the peculiar 
qualities attaching to instruments of this latter class are kept 
in view. They will here bo very briefly specified. 

A bill drawn or payable abroad, is a foreign bill(/), tho EJSJg 
acceptance of which must now bo in writing ((/). 

The form of a foreign usually differs somewhat irom that of 
an inland bill ; the first-mentioned being often drawn at one 
or more usances : the “ usance ” being the period for payment 
customary as between tho countrtbs or particular places where 
tho bill is respectively drawn and made payable (A). 

Foreign bills, moreover, are usually drawn in parts — three, 
or oven more — ^which circulate together, or of which one or 
more parts may be circulated whilst another is forwarded for 
acceptance (i). Each part, however, should specify or refer to 
the other parts of the set, and express that payment of it is 
conditional on tho other parts of like tenor and date ** as 
itself remaining unpaid at maturity (4*). 

Another particular wherein a foreign differs from an inland 
bill is this, that, if acceptance or payment of it be refused, it 
must by the custom of merchants, in order to charge the 
drawer, be protested, the protest being a solemn declaration 
written by a notary imder a copy of tho bill, stating that pay- 
ment or acceptance of it has been demanded and refiised, the 


(e) Casiripte r, Bemabe, 6 Q. B. 
498 ; ante, p. 106. 

(/) Mahoney r. AMin^ 2 B. & Ad. 
47d ; Story on Billip a. 22 ; Barker r. 
Steme^OEiush. 684 ; see 19 A 20 Viet, 
c. 97 f 7. 

(ff) 19 k 20 Viet. e. 97, a. 6. 

(A) See Bylea on Billa, 7th ed., p. 
66. The form of iUPbcidgn Inll of ex* 


cfaaoge may be aeen in Pwrier t. ifor- 
Wa, 2 B. & B. 95 ; Oibbe t. FrenunU^ 
9 Exch. 25 ; Chitt. Billa, vol. 1, p. 2 ; 
Story on Billap a. 26. 

(t) SeeByleaon Billa^ 7th ed., p. 340. 
(A) Story on Billa^ a. 67. 

Aa to the atamp reqniaite for a forei^ 
biUp aee Chitt Biila, 10th ed. 72; 17 k 
18 Viet c. 83p Sched ; 28 Viet e. 15. 
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reason (if any) assigned for 8u<di refusal, and that the bill is 
oonsequently protested. This formality is required in of 
dishonour of a foreign bill in conformily with the laws of most 
other countries, and because satisfactory evidence of dishonour 
IS thus afforded to the drawer or indorser ; for foreign Courts 
give credit to the acts of public functionaries, in bice Tnatmer 
as a protest under the seal of a foreign notary is good evidence 
of dishonour in our Courts (/). 

Besides the peculiarities above specified as iucident to foreign 
bills, we must remember that, where a bill of exchange drawn 
in one country is payable in another, a question of much 
importance and difficulty sometimes presents itself — Is the ler 
loci contracfiia OT ih.c Ux hei solutionis to be applied to determine 
the rights and liabilities of the parties P 

Let us, by way of showing how the difficulty just alluded to 
may arise, first consider the case of a bill drawn abroad and 
accepted in this country. Here the drawer, by his contract, 
undertakes that the drawee shall accept and shall afterwards 
pay the bill, according to its tenor, at the place and domicile of 
tho drawee, if it bo drawn and accepted generally ; — at the 
place appointed for payment, if it be drawn and accepted pay- 
able at a different place from the place of domicile of tho 
drawee. If, then, this contract of the drawer be broken 
by the drawee, either by non-acceptance or by non-pay- 
ment, the drawer’s liability for payment of tho bill will be 
regulated by tho law existing — ^not where tho bill was to 
be paid by tho drawee, but — ^where he, tho drawer, made 
his contract (/»). 

In accordance with tho proposition just stated, it has been 

Byles on Billfl, 7th ed.» chap. 19, C. 314. See Roih$child v. Currie^ 1 
where ami^e information reepeoting the Q. B. 43 ; and, generally, as to apply- 
protest and noting of foreign bills is ing the lex loci eontracths, see ante, p. 
afforded. See Banar t. 5 45 ; RudenMhoyt t. McUiehwnd, 5 

Bjodb. 415. Moore P. C. C. 234* 

(m) AlUn XemHe, 6 Moore P* C« 
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hdd, that, if a bill of exchange, on the face of which no 
intei^t is reserved (n), is drawn in one country payable in 
another, the drawer is liable on its dishonoTur to pay as damages 
interest at the current rate in the country where the bill was 
drawn (o). But although a biil drawn at A. primd fade boars 
interest as a debt at A. would do if notliing else appear, yet, if 
that bill bo indorsed at B., the indorser is a now drawer, and 
it may, as remarked by the Court of Exchequer in the case 
below cited (o), be a question whether this indorsements is a 
new li^iring of a bill at B., or only a new drawing of the 
same bill, that is, a bill expressly made at A. If the former 
view be correct, the bill thus indorsed will carry interest at the 
rate at B. ; if the latter view be correct, it would carry interest 
according to the rate at A. {p). 

Again, if a bill bo drawn in one country, not specifying any 
rate of interest, and bo accepted generally in another, upon 
dishonour of the bill the rate of interest payable will, as against 
the acceptor, have to be calculated according to the law of the 
countiy of his domicile, for a contract to pay generally is 
governed by the law of the place where it is made (y). And if 
a bill be sent from one country by the drawer to the drawee in 
another, who there accepts it generally, and returns it to the 
drawer, the contract raised by the acceptance must bo con- 
sidered as made in the country of the drawee (r). Whore, 
however, a bill drawn and accepted abroad is made payable 
here, the mode of payment, and the consequences of non-pay- 
ment, will, in the absence of any express stipulation by the 
parties, be governed by our law (s). 


(h) If a rate of interest be expressly, 
or by necessary implication, specified on 
the face of the instrument, there its 
amount is of course gtOTcmed and regn* 
lated by the terms of the contract 
itself : Jndgni. 9 Bxeh. 30. 

(o) Oibbt T. Fremont, 9 Bxeh. 25. 
\p) See the mti^|«itiee upon this 


subject rated Qibhe y. PremmU, supra ; 
Sharpies v. Rickard, 2 H. ft N. 57-60. 
< 2 ) Story Confl. L., 8id ed., p. 519. 
(r) Per CoUridge, J., WUde r. She- 
ridan, 21 L. J., Q. B., 260. 

(e) Cooper r. JSatd WaMegraee, 2 
Bear. 282; Story Oonfl. L., 8rd id., 
p.579. 
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A prommory note is a written promis^ by one person for 
/ tlie payment of money to another person therein named, at a 
specified time, absolutely and at all events (t). 

Before inquiring as to the nature and requisites of the above 
instrument, a few remarks as to its origin and the reason of its 
introduction amongst us may bo proper. In reg^d to the 
latter part of this subject, the explanation offered by Mr. Kyd, 
in his Treatise on Bills of Exchange (u), appears satisfactory. 
Ho suggests that, as commerce advanced, the multiplicity of 
its concerns sometimes rendered necessary amongst n^f^ntile 
persons a less complicated mode of payment than by bills of 
exchange. A trader, for instance, whose situation and circum- 
stances rendered credit from the merchant or manufacturer 
who supplied him with goods absolutely requisite, might have 
so limited a connection with the commercial world, that he 
could not easily famish his creditors with a bill of exchange on 
another man. But his own credit and respectability might, 
nevertheless, be such, that his simple promise of payment 
(reduced to writing for the purpose of evidence) would be quite 
as good as a bUl on another. Hence we may reasonably 
conjecture that promissory notes originated. 

This species of security seems to have become prevalent 
here about the middle of the 17th century; and, according to 
Jjord J£oH (x), was an “ invention of the goldsmiths in Lombard- 
street.” 

The precise mode, however, of the introduction into com- 
mercial transactions of instruments worded as promissory notes 
may bo more accurately explained as follows : — 

Prior to the year 1640, the Royal Mint seems to have 
served, to some extent, as a bank or place of deposit for the 

(() Bajky on Bilk, Sth «d., p. 1 ; tnet to pay of a tpee^led tme.’* Aa 
Story on From. Notes, 2od ed., p. 1. to the preBtimpUon of oonsidenitioii, see 

In Foeter t. Jolly, 1 Cr. M. A B. farther, poet, p. 479. 

707, Porhw E, oboenres, that "every (m) P. 18 ; Story on Prom. Notes, 
hOl os note oontnins two thia8l^ valoe, 2ad ed., p. 7. 
eilhor equress w implkd, and » oon> («) 0 Mod. S9. 
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cash of -wealthy mc^hants, -whose custom -vi’as to leave their 
money there when they had no immediate occasion for it, and 
to draw it thence when wanted. In the year just named, 
however. King Charles I., as history informs us, took forcible 
possession of a large amount of funds which had thus 
been lodged in his Mint, and the merchants ceasing, conse- 
quently, to trust the Royal Mint as a place of deposit, were, 
shortly after the date just named, obliged to have recourse to 
the goMsmiths, then principally domiciled in Tjombnrd-stnn't, 
who tOTK upon themselves to act as baivkers, and, in return for 
the sums deposited -wnth them, issued their notes payable to 
“ order” or to “ bearer,” byway of security (//). 

It seems clear, from reported cases (s), that bills of exchango 
had, long before the time just spoken of, been in use here 
amongst merchants ; but some difficulty exists -with reference to 
the tpiestion whether or not promissory notes were*, prior to the 
stat. 3 & 4 Anil. c. 9, negotiable in like muuncT and to the some 
exh'nt as bills of exchange. We know, indeed, that Lord 
Jloff strenuously opposed himself to the placing of promissory 
notes on the same footing as bills of exchange, and to granting 
similar remedies upon them («) ; but, notwithstanding his 
opposition, there can bo no doubt that these instruments had, 
during the latter half of the 17th century, been recognised in 
the mercantile world as negotiable, and had there been regarded 
in the same light as bills of exchango. 

From tlie very obscurity, indeed, observable in the reports of 
cases upon bills and notes at the time in question, and from the 
difficulty which exists in determining in any particular case 
whether the instrument sued upon was in reality a bill or 
note (ft), it may fairly be argued that the two classes of secu- 
rities just named were then, even by lawyers, considered as 

(y) Andemni, Hist Com., voL p. {/i) Ante, pp. 431, 432. 

386 ; Ann. Com.p vol. pp. (a) See Clarlev. Martin^ Ld. Baym. 

411p 427 ; GilUrtp Hut. Bank., 3nl 757; Bfdltr t. Cripn, 6 Mod. 29. 

ed., pp. 21-2. See Ward t Eran$, 2 (6) See 3 Burr. 1525. 

lid. Bnyro. 928. 


H n 
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loainly governed by the same rules, and ^ dependent upon the 
same law — ^that law, viz. which is recognised amongst merchants, 
and is fashioned according to their exigencies. 

We must not then regard va conclusive, with respect to the 
question just mooted, the preamble of the statute of Anne, 
which declares the previously exi.sting law as in accordance 
with the expressed opinions of Lord Jfolt. 

When, indeed, wc reflect, that, prior to the time of Lord 
MunsfieM, the leading principles of mercantile law h^ been 
comparatively little investigated, and certainly had nOT been 
reduced to any system — when wo reflect, that, up to that date 
some of the simplest points in connection with negotiable 
instruments had never been judicially decided (c), we shall 
hardly wonder that doubt exists as to the precise light in 
which promissory notes wore regarded by our legal tribunals 
during the latter -half of the '17th century (rf). However, the 
general effect of the stat. 8 4 Ann. c. 9 (made perpetual by 

7 Ann. c. 26, s. 3,) clearly was “ to put promissory notes on the 
same footing with bills of exchange (e) ." That statute expressly 
enacting (/) — 1st, That every note payable to an individual, or 
“ order,” or “ bearer,” may bo put in suit by the payee or 
holder ; 2ndly, That every such note shall bo transferable in 
like manner as a bill of exchange, and so as to vest aright of 
action upon the instrument as against prior parties to it in the 
- indorsee or holder. 

A promissory note, indeed, even when not negotiable, enjoys 
by our law all the privileges of a note which is negotiable, so 


(e) See Evans* Deoia. of Lord Mana- 
fieldi Yol. % pp. 59-81. 

It was, however, reaenred for Lord 
to adjudicates that the daye of 
grace are to be allowed on a promissory 
note as on a bill : see .Brotem t. Bar- 
vwiisis 4 T. E. 148. 

(<i) See furUier upon this subject a 
learned note in Oraneh (U* 8.) toI. 
li Appendix* 


(«) Per AshAu/rst^ J., 4 T. R. 153 ; 
per Lord Kenytm, C. J., 5 T. B. 485. 

(/) The wording of this statute was 
much considered in Bmwa t . l)e FTwt- 
ton, 6 C. B. 856, 859 ; and in Wood 
T. Mytton^ 10 Q. B. 810, 811. 

A promissory note, payable by instal- 
ment8» is within the statute : Oridge 
▼. Bhorbome^ 11 M. A W. 874 ; OxrUm 
V. Kenealyy 12 IC. A W. 189. 
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far as the maker anfl the payee are concerned (ff ) ; but, if sueh. 
a note be indorsed by one to whom it has not been properly 
transferred, the transferee will have no right of action upon the 
note as against the transferor and indorser (A). 

Referring to the definition of a promissory note given at 
p. 464, the instrument in question will at once bo found to 
possess some important attributes in common with bills of 
exchange. A promissory note must be in writing (*) ; it must 
bo fuatho payment of money absolutely and at all events (A), 
a wriCron promise to pay money and to do some other act would 
not be a promissory note (/). A payee must bo expressly 
named in the instrument, or must appear therein by necessary 
implication (m). 

The ordinary form of a promissory note is as follows : — 

" f 100. “London, 1st January, 1855. 

“ [Tlirco] months after date [or On demand, or At sight, 
or At [ton] days after sight], I iiromise to pay C. D. or order 
[or bearer] One Hundred Pounds. A. B.” («). 


The person signing the above instrument is called the 
nwkoi'; the person to whom it is made payable the payee; 
when transferred by indorsement the immediate parties to suih 
transfer ai’e, as in the case of a bill, termed the indoreer and 
indorsee. 

Ho particular form of words is necessary to constitute a pro* 


ig) Story on Prom. Notesi 2nd cd., 
p. 46 ; Story on Bills, p. 76. 

(A) Owinnell v, Herbert, 5 Ad. & 
E. 436 ; Byleson Bills, 7tb ed, p. 126. 

(£) Story on Prom. NoteOi 2nd ed., 
pp. 12-14. 

Clarice v. Perewal, 2 B. & Ad. 
660, and oases there cited. See Jury 
T. Barker, 1 E. B. ft E. 459. 

(/) PoUett T. Moore, 4 Each. 410 ; 
Maribe ▼. (PtamJtry, 2 Str. 1271. See 
Rueedl v. PkWtps, 14 Q. B. 601. 


(m) Brown v. Be IVinion, 6 C. B. 
336, and caeoe cited Id. 35 i, 355. See 
Absolon ▼. Marks, 11 Q. B. 19 ; En» 
ikoven T. Hoyle, 13 C. B. 373, 894 ; 
Meggiruon y. Harper, 2 Cr. ft M. 
322; Storm ▼. Slirtmg, 3 B. ft B. 
832 ; Cowie r. Stirling, 6 E. ft B. 
338 ; SlMing y. Spicer, 8 G. B. 827. 

(n) Aa to the statntory aeala of 
ataiitp duties on promissory notes, see 
Chitt. Bills, 10th ed. Phrt I. Chap. 4 ; 
17 ft IS Viet. c. 83, Sebed. 

n H 2 
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missory note ; and embarrassing questions may arise under the 
Stamp Acts or otherwise in regard to an instrument ambigu- 
ously worded, and presenting some features in common with a 
promissory note, others in common with an I. O. IT. (o), with 
a mere acknowledgment of ‘a debt ( p), or with an unilateral 
contract, or an agreement inter partes {q). A promissory note, 
payable to the maker’s own order, may, after it has been 
indorsed and put in circulation, bo treated as a note payable to 
bearer (r), though it is not per ae a negotiable iushj^eut 
within the statute of Anne (r). And, where an iustru^nt is 
in terms so ambiguous as to make it doubtful whether it is a 
bill of exchange or a promissory note, the holder will at his 
election bo entitled to treat it as cither, fur the words of an 
instrument arc in general to be taken most strongly against the 
party using them (*). • 

Tho distinction in general structure and character, which 
exists between a bill of exchange and a promissory note, is 
thus pointed out by Dr. Story (f). In a bill of exchange, 
there are usually three original parties, the drawer, the payee, 
and the drawee, who, after acceptance, becomes tho acceptor. 
In a promissory note, thoi'c ai'o but two original parties, tho 
maker and tho payee. In a bill of exchange, the acceptor 


(o) JBroohs V. Elhina^ 2 M. & W. 74; 
FUher v« Leslie^ 1 Esp. 426 ; Mda- 
mUcY. TtoidaU^ 18 M & W. 216. 

(p) HyM Y, Dewdney, 21 L. J., 
Q. B.. 278. 

(7) Ibid. ; White t. Norths 8 Exch, 
689 (following Borne ▼. EedfearUf 4 
Bing. N. 0. 488) ; Bamiltw r. Spot^ 
tiewoodef 4 Bxoh. 200 ; Sibvee y. Tripp^ 
16 M. 4c W. 28 ; BMm y. ifop, 11 
Ad. & B. 218 ; jDaeiee ▼. Wiikifwnif 
10 Ad. A B. 98; AyreyY. Feameidee^ 
4 M. A W. 168 ; jDmry v. Macaulay^ 
16 M. A W. 146 ; Jarvis y, Wilkins, 
7M. AW. 410. 

(r) Masters t. Baretta, 8 C. B. 488 ; 


Hooper v. lyUliams, 2 Exch. 13 ; 
Brown ▼. Be Winton, 6 C. B. 836 ; 
Gay V. Lander, Ibid. ; Ahsolon v. 
Marks, 11 Q. B. 19 ; Wood v. Myiton, 
10 Q. B. 805. 

(#) Edis Y. Bury, 6 B. A a 488 ; 
Lloyd ▼. Oliver, 18 Q. B. 471 ; per 
Lord Denman, G. J.^ Bogey ▼. Green- 
welt, 1 0 Ad. A E. 225. See Forbes v. 
Marshall, 11 Exch. 166; Allen v. 
The "Sea Fire and Life Ass. Co., 9 
C. B. 574; ElBson y. OoUingHdge, 
Id. 670; Peto v. JReynolds, 9 Exch. 
410. 

(<) Stoiy on PtonL Note% End ed., 

p. «• 
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i't, in contemplation of law, the pnmaiy debtor to the payee, 
and tlie diawer is but collaterally liable. In n promissory 
note, the maker is, in contemplation of law, the primary 
debtor. When a negotiable note has been indorsed by the 
payee, tlicn there occurs a stnkmg resemblance in the relations 
of the parties upon both instruments, although they are not in 
all respects identical. The indorser of a note stands in the 
same relation to the sub'^cquent paitics to it as the drawei of a 
bill ,^nd the maker of the note is undoi the same liabilities as 
the acceptor of a bill (n) llcncc the remaiks alicady made 
lespecting the lights and liabilities ot paitios to inland bills, 
may re idily bo apphed to deteimino the mutual obligations of 
the parlies to piomissory notes This latter subject will, accord- 
ing!}, bo heic dismissed uith sonic biicf obscivations. 

The conti ict of the maker of a promissoiy note, payable 
at a time ccitain aftei date, is of this kind, — he uiidoi takes to 
pay the amount spccihcd in the note at the time when it 
becomes due, or (as the common phiase is) at its maturity (r), 
to the pa}cc or other pci sou entitled to icccive the sumo, 
according to the t<mt of the mte (y) If, then, the note does 
not contain a condition, that it is to bo piescntod for payment 
at some particular place, the maker will bo li iblc to an action 
immediately the note falls duo, without any demand or pre- 
sentment thereof to him, because m that case his engagement 
IS tincondilionaily to pay 

That demand oi presentment is not, under ordinary circum- 

(tt) In Ileylyih v Adamtuny 2 Burr Sco alw Qmnmll v 1/erberty 6 Ad 
676, Loid Mansfield says, “While a &B 430, 4 39, 440 
promissory note eontmues in its original (x) The days of grace (as to which, 
^hape of a promise from one man to ante, p 488) are allowed on a promis- 
pay to another, it bears no similitude siry note, even when payable by instal 
to a bill of exchange When it is in ments Oridge t bftxrbomey 11 M St 

dorsed the resemblance begins, for then W 374 See also RTowtit v JI(tTTCul€Hf 

it IB an order by the indoiser upon the cited ante, p 466 n (c) 
makei of the note to pay to the in (y) Story on Prom Notes, 2ad ed , 
dorsee This is the very definition of p 120. 
a bill of exeban^ ” 
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*j8tanceSy necessary as against the maker of a note, may be kept 
in mind by the decision of the Court of Exchequer in Norton 
V. JEllam (a), which shows, that a promissory note, even when 
payable on demand, is a present 4cht, and is payable without 
any demand ; and accordingly the Statute of Limitations will 
begin to run from the date of such a note : the above case, 
being similar to that of money lent, payable on request , — where 
no demand or request is necessary before bringing the action, 
because the debt which constitutes the cause of action arises 
instantly on the loan being made. 

It must be remembered, however, that a note payable on 
demand, or at a date certain, differs materially (ns regards the 
point now under notice) from one payable at or after sight ; 
for, by tlic very terras of the contract, in cither of these 
latter cases, tlio note must be shown to the maker before the 
action can bo brought {a). 

Hardship may, no doubt, by operation of the rule of law 
just stated, be caused to the maker of a note, who, though 
willing to pay the same at maturity, cannot discover the then 
holder of the instrument. From the possibility of such hard* 
ship being cast upon him, ho may, however, relievo himself, 
by inserting a condition, requiring presentment at some par- 
ticular place, in the note ; and, if he do so, the case of Safids 
V. Clarke (b) is strong to show the necessity of averring and 
proving presentment of the note before charging him, or of 
offering a sufficient legal excuse for its omission. There the 
action was by payee against maker of a promissory note, pay- 
able at a particular place. The declaration averred, that. 


(«) a M. A W. 4»1 ; Runtbatt t. 
J9al/t 10 Mod* 88. 8oO| per Abbott^ 
€• J.| Jfooin^oiA y, ffaydon^ Ry* h 
M. 803. 

(a) IHvon NitiiaU^ 1 Cr. M. & 
E. 807 ; Uolmey t. /Terriioiiy 2 Taunt. 
828. 

(8) 8 0. B. 751, where numerous 
au^ritiMi'tiiMm the above sobjoet are 


collected : Van der Dmeki v. Thtl^ 
/vMoa, 8 C. B., 812 ; EtMUh v. Dar^ 
nelt, 12 M. ft W. 830 ; SpindUr v. 
Orelieitf 1 Exdb. 384. 

In connection with the case cited in 
the text, it must be remembered, that 
the stat. 1 ft 2 Geo. 4, c. 78, a. 1 (as 
to which, ante^ p. 446> does not apply 
to piomiseoiy notes. 
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when the note became due, the plantifF was ready and willing 
to present it there, and would have done so, but the defendant 
was then absent from and not to be found at the said place, 
and had clandestinely departed and absconded from thence, 
without leaving any effects there or any provision for payment 
of the note, and tliat there were not any effects of the defendant 
there, — it was held, however, that the facts thus alleged would 
not, if proved, constitute any sufficient excuse for non>prcscnt- 
mout. * The judgment in Stnid^s v. Clurke conclusively shows 
that presentment in the case of a note payable at a particular 
place may bo regarded as a condition precedent to the per- 
formance of his promise to pay by the maker, and that an 
arerment, 6uppoi*ted by evidence, that this condition has been 
duly performed, or has been pi'erentetl or diapensed with by the 
defendant, is essential to sustain the right of the i)aycc or holder 
to recover upon the note. It has, in other cases, been decided 
that the known bankruptcy or insolvency of the maker of a 
note payable at a particular place will not disiMsnse with pre- 
sentment, nor will a general detdaraiion by the maker of such 
a note, that he will not pay it, furnish any excuse fur non- 
presentment (c) : under circumstances such os are hero sug- 
gested a demand at the place specified in the note, unless 
dispensed with, will be necessary. 

The indorser of ji promissory note is to bo regarded as a 
surety merely fur the paidy primarily liable upon the note, 
viz. the maker. As in the case of a bill, so in that of a note, 
an indorser cun only be charged when presentment to the 
maker has been made, and due notice of dishonour has been 
given. As regards presentment and notice of dishonour gene- 
rally, reference may be made to what has been already said 
upon those subjects (d). Some remarks, however, respecting 
the necessity for speedy presentment of negotiable paper have, 

{e) Bomu ▼. Uvwt, i Taunt SO; Sowtrby, 11 Kant, 114. See oJoo 
Judgm. 8 C. B. 759, 760 : Ai^. Basael Bailey r. Porter, 14 M. A W. 44. 

T. Langatt^e, DougL 515 ; Eadailt r. (d) Ante, pp. 438, '468, 
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ivith- a view to convenience, been reserved for this place. The 
point in question is one of much practical importance, as will 
presently appear. 

Now, in the first place, a bill or note payable after sight 
should bo presented for sight within a reasonable time after it 
has reached the holder’s hands. It is, however, in the power 
of the holder of a bill or note thus payable to postpone for 
such reasonable time the day of payment, by postponing tlic 
date of the prosentmentfor acceptance ; and, if so minded, the 
holder may put the bill or note, whilst unpresented, into cir- 
culation. Tlic question whether, under all circumstances, 
the presentment of such an instrument has been made within 
reasonable time will depend upon the particular facts’ of the 
case (e). 

Whore a bill of exchange payable on demand and accepted, 
or where a. promissory note payable on demand is circulating, 
it does not necessarily behove the holder of such instrument to 
present it for payment immediately on its reaching his hands. 
In the case of a bill payable on demand, or of a cheque, the 
rule seems to bo this — that the presentment should, where thj 
parties live in the same place, be made on the day after it 
came into the holder’s hands (/). A promissory note, how- 
ever, payable on demand, is often intended to be a continuing 
security and nut like a cheejuo (^), to be presented speedily (A). 
Hence it has boon held that such a note cannot be treated as 
qyer-duo (t), merely because it is indorsed some years after its 


(e) Fry V, I/ill, 7 Taunt. 897 ; 
SAmM y. Jlobin*, 1 Moo. & M. 133; 
SHralwr T. GfraAam, 4 M. & W. 721. 

(/) AoAwm Y. Bennett, 2 Taunt. 
888 ; Mvnie y. Brown, 4 Bing. N. 0. 
M6 ; Alemnder y. Bure^eld, 7 H. 
at Or. 1081. 

It will, howeYor, be no answer 
tow aetioB by tbe holder agaiuat the 
dtnwet of a dMqM that it was not pro* 
aentod Ibr pajfinwt witbia a icaaonable 


time, unless in the Interval the fund in 
the banker’s hands is lost by his 
failure : BMneon y. Hawkrford, 9 
Q. B. 02. 

(A) Per Peaie, B., Brooke v. Mit- 
(Adl, 9 M. ft W. 18 ; Meywood y. 
Wateon, 4 Bing. 496 ; Baronyh y. 
WhiU, 4 B. ft 0. 820, 828. 

{•) As to the equities whieh may 
attaeh agtinst ene taking a negotiable 
instrument urhoi overdue^ ante, pw 407. 
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date, no interest having been paid upon it for several years 
befoi'e such indorsement (A;). 

A bank tiote is a promissory note made by a banker, payable sauh/uota. 
to bearer on demand (/). A bank note bus, however, some 
peculiar qualities (in), of which the most important is, that it 
circulates as money, and, in the ordinary course of business, 
is treated as such (a). In Miller v. Bacc (o), Lord Mansfield 
says that hank notes are constantly and universally, both at 
homo, and abroad, treated as cash, and paid and received ns 
cash ; and it is necessary, fur the purposes of commerce, that 
their currency should be established and secured (/>). It was 
there accordingly held, that a Itona fide holder of a bank note 
for value is entitled to retain it as against a former owner 
from whom it has been stolen ; the Court applying to a bank 
note the rule of law applicable to money, and observing that, 

“ in the case of money stolen, the true owner caimot recover 
it, after it has been paid away fairly and honestly upon 
a valuable and bond fide consideration.” In short, one 
who takes a bonk note bond fide — t. e. giving value for it, 
and without notice that the party from whom he takes it has 
no title— may recover upon it, although ho may at the time 
have had the means of knowledge of such fact, and have 
neglected to avail himself of them {q). 

A bank note is .expressly intended for circulation, and not m to 
meant as a coutinuing security in the hands of any particular 
holder. The rule in regard to its presentment must therefojo 
be separately examined — -it has manifestly a direct bearing on 
the question-^TTnder what circumstances will the payment of 

\]k) Brook% v. MiiduU^ supra. (o) 1 Burr. 452, and 1 Hmith L. C., 

(l) Byks on Bilk, 7th ed., p. 8. 4th ed., 889. 

(m) Judgm. Quardiam of Ludtfidd (jp) Kt Tide judgm. Ingham, v. 

Union T. Chreene^ 1 H. & N. 889. Primroot^ 7 0. B., N. S., 88. 

(n) The notes of the Beak of Eng* (9) Raplioel Bank of Englaobd^ 

land constitate a legal tender, except 17 C. B. 161, Bee, per Crompion^ J., 
by the Bank itself or its farsnehes : 8 and Lord Campbell^ C. J., OaHon v. 
h 4 WiU. 4, e. 98, s. 6. « Irdand, 5 B. & B. 770, 77.1. 
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a debt iu bank notes be equivalent to a payment in casb P 
The ease of Camidge v. Alh‘nhy (r) is a leading authority upon 
this subject. (a). There the* facts were as under : — Certain 
com was sold and delivered by the pfaintifF to the defendant 
at York on the Saturday morning, and paid for at three o’clock 
the same afternoon in notes of the bank of D. & Co., at 
lluddersdold. The bank in question had, in fact, stopped 
payment at cloven o’clock in the luorning of the day named, 
and did not resume their paymen^. The insolvency of D. and 
Co. was, however, unknown to either of the parties to the 
transaction above mentioned. The plaintiff neither circulated 
the notes nor presented them for paynwnt, but a week aftpr their 
receipt required the* defendant h) take buck the notes and to 
pay liim the amount of them. — Tlie question raised accordingly 
was, whether, under the circumstances, the defendant was 
legally coinpcUablo so to do. The answer to this question 
was perspicuously given by Mr. Ju.stico Huy leg, in a judgment, 
from which the following passages are extracted ; — “ The 
rule,” ho says, ” as to all negotiable instruments is, that, if 
they are taken in payment of a pre-existing debt, they oporato 
ns a discharge of that debt, unless the party who holds the 
instruments does all that the law requires to be done in order 
to obtain payment of them. Tlicn the question is, what it 
was the duty of the plaintiff to do in order to obtain pay- 
ment of these notes? They were intended for circulation, 
liut I think that he was not bound immediately to circulate 
them or to send them into the bank for jiayment ; but ho was 
bound, within a reasonable timeuiftcr ho had received them, 
cither to circulate them or to present them for payment. Now, 
here it is conceded, that if there hud not been any insolvency of 
the bankers, the notes should have been circulated or pre- 
sented for payment on the Monday. It is clear that the 
phdntifP on that day might have had knowledge that the 

(r) 6 B. a G. 878. Sec also Tnmtr Langfwd, 1 Or. ft M. S87. 

V. Stones, 1 D. & L. 122 ; Rttgtrf v. («) See jlidgm. 1 H. & N. 890. 
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bankers had stopped payment, and having that knowledge, 
if presentment was unnecessary, he had then another duty to 
perform. In consequence of the negotiable naturo^of tho in* 
strumonts, it became his%uty to give notice to the party who 
paid him the notes, that the bankers had become insolvent, 
and that he tho plaintiff would resort to tho defendant fur 
payment of the notes ; and it would then have been for tho de- 
fendant ' to consider whether he could transfer tho loss to any 
otlicr pemon ; for unless he had been guilty of negligence, ho 
might perhaps have resorted to the jierson who paid him tho 
notes.” Upon such grounds it w'as held, in Cnmidge v. 
Allcnby, that the plaintiff, by r(‘ason of his laches, was not 
entitled to recover, but must bear the loss occasioned by tho 
failure of the bank. The learned Judge, w'hosc w'ords have 
just been cited, remarking, that, though it might be hard that 
tho entire loss should fall upon one individual, yet, ” it is a 
general rule applicable to negotiable instruments, and not to 
bo relaxed in particular in-stances, that tho holder of such an 
instrument is to present promptly, or to communicate without 
delay notice of non-payment or of the insjdvenc) of tho 
acceptor of a bill or tho maker of a note ” (/) ; and such 
notice must be commmucated within a reasonable time, though 
not necessarily bcfqre the expiration of the time allowed for 
presentment (w). 

Another question, which, as connected with the preceding 
subject, may conveniently bo discussed in this place, is this : 
— ^What right has’ tho holder of a bunk note, or of any 
negotiable instrument passing from hand to hand without 
indoraement, as against his immediate transferor, should tho 
ins tr um ent transferred prove, by reason of some defect inherent 
in it, to be worthless ? Now, it is dear, that such right, if 
any, will not be founded directly on tho instrument itself, nor 
be enforceable against the defendant us virtually a party 

'll 

(0 Per Bayleg, J., 6 B. k C. S83. See Jamtt v. Hoiditek, 8 D. ft 

(u) JlobtM r. (Merer, 10 (^*3. 704. . B. 40. 
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thereto. It will rather be founded on some implied under- 
taking upon his part, connected indeed with, but collateral to, 
the iu8truis.ent (x). 

A person who receives fovgod ba^ notes in payment for 
goods sold, or who discounts a forged bill, .will not in general 
be precluded fropa suing fur the price of the goods, or for the 
amount advanced 'hir way of discount, because, in the one case, 
thei'c has been a total failure of consideration, and, in the 
other, the payment was made under a mistake as tO facts, and 
likewiso without consideration (//). 

GontjwHz V. llartlclt (s) should be consulted with reference 
to this paii: of the subject, and as showing the application of 
the maxim caveat emptor in connection with bills of exchange 
and promissory notes. Tlio question there arose upon the sale 
of d bill of exchange, which, on the face -of it, purported to, he 
a foreign hill, but had in fact been drawn in Ijondon, and was 
unavailable for want of a stamp. This bill was discounted by 
the idaintiff for the defendant, who did not indorse it but hand 
tide believed tho bill to have been drawn abroad. The question 
was, whether tho plaintiff, having thus purchased a worthless 
commodity, was entitled to recover his purcha.se-money from 
tho vendor. Tho Court of Queen’s Bench held that ho was — 
upon this short ground — that even in t^c absence of fraud 
a vendee is “ outitlod to have an article answering tho descrip- 
tion of that which he bought.” Tho principle of this decision 
will bo found applicable in a great variety of cases, wherever 
indeed forged or spurious paj)cr passes for value from hand to 
hand. 


(oe) Soe NidioUon v. HicketU^ 'J9 L. 
J., Q. B., 65. 

(y) 5 Taunt. 488, 

8m WUtinson t. John4ony 3 B. & G. 
438 ; Codts t. MaUtrmant 9 B. & C. 
903 . 

(s) 2 B. &*B. 849, which affirms 
* /ones ▼. Rifde^ 5 Taunt. 48S ; Yb^riff 
T. 3 Bing. N. 0. 734 ; v. 


Womev9Uy^ 4 B. & B. 133. See per 
Lord Kenyon^ C. J., Fean ▼. HarrUen^ 
3 T. R. 759. 

A person who pays into a banket’s 
worthless notes will, if there be no 
laches In the banker, have to bear the 
loss : Timndm v. 18 Q. B. 

723. See HWfaiui v. Pewt, 7 B. A 
B. 519.^ 
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As bearing upon the point now immediately before us, 

(though not decided with reference to the pariicular class 
of instruments to which ^ttention has latterly been, confined), 
may be cited Lamert v. ITeath («). Tliere the question was, 
whether the price of certain scrip certificates of shares in the 
“ Kentish Coast R. C.” could be recovered back by the pur- 
chaser from the broker whom he had employed to buy thorn, 
these certificates, although known and commonly dealt with in 
the money-market under that designation, being in fact 
spurious ; such being the question raised between the parties, 
the Court of Exchequer laid down the law applicable to it' in 
these terms ; — That, if the scrip actually purchased wus the 
only scrip known in the market by tlio pai-ticular designation, 
the purchaser, in directing his broker to buy this scrip, and 
having received it, had in truth got all that he had contracted 
to buy, and could not therefore recover its price from his 
broker. 

Having now r»articularisod the vtirious points, which in eon- 
nection with bills of exchange and promissory notes specially 
demand attention, it remains to say somewhat as to matters of 
defence ordinarily available in actions upon such instruments. 

As to four only of these grounds of defence, shall 1 here offer 
some remarks, vise. Payment — the defence of Fraud and No 
Consideration — of an unauthorised Alteration .oi the instrument 
— of its Loss (6). 

Payment of a bill must, in order that it may operate as a Psyuant. 
discharge of the acceptor or the drawer, he a payment according^ 

(а) 15 M« & W« 486. See Weatropp standard works treating exelueiTely of 

V. Sdomon^ 8 C. B. 345, and eases those instruments. My princiiMil en- 
tliere died ; NUihoLoCm v. Bicketi$j 29 deatonr, in brie6y alluding to tHis snb- 
L. d.y Q, B., 55. ject^ has been to indicate rteewt deci* 

(б) For minute practical information sions which deserre perusal in oonnec- 
respecting the above and other ordinary tion with the various points here 
grounds of defence in aeUnns upon bills selected for examination. 

and notoi^ reihreneo most be made to 
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to the late merchant — that is, payment of the bill at maturity. 
If a party pays it before, he purchases it, and is in the same 
situation as if ho had discounted the pill (c). 

There seems, however, to hb no legal reason why the indorsee 
of a bill may not accept satisfaction of the contingent or 
absolute liability of the drawer or indorsor, without by so 
doing discharging the acceptor ; unless, in the case of an 
accommodation bill, where tho acceptor is a mere surety as 
between himself and tho drawer, and entitled to recover against 
tho drawer whatever ho m£iy be compelled to pay jp. discharge 
of his suretyship (rf). 

Further, it is an established rule, that if tho holder of a bill 
sues several of tho parties liable to him upon it, ho has, notwith- 
standing payment pendente life, a right to proceed in such 
actions to recover his costs (c) ; and, whore two actions were 
concurrently brought upon a bill of exchange, tho one against 
tho drawer, the other against tho acceptor of tho bill, and the 
defendant in tho first action obtained a Jijdge’s order for a 
shiy of proct'odings on payment of tho debt, interest, and costs, 
it was held, that tho jiayment under this order could not be 
pleaded in bar of tho further maintenance of the second 
action — ns being a payment in satisfaction and discharge of tho 
cauM's of action against the acceptor — nor be relied upon as a 
ground for reducing tho damages {/) 

The cases below cited (g) will suHice to show what will 


(c) Per Parley B , Morley \ Culver^ 
mil, 7 Bf. & W. 182 (citing 
V, Munnern, 3 Camp 194) ; jutigm. 
Hiirmtr v. StetU, 4 Exch. 13 
(c2) Jttdgm* Jmus v. Broadhuist, 9 
‘0. B. 181-2, where the casts beaiing 
Oft the above point are collected ; M ilnea 
Vamon, 5 Bxch. 948 ; Jeweli y. 
Parr, 13 C, R 909 ; Parr y, JemU, 
18 Id. 684. 

(a) Qaodma t . Crtmer, 22 L. J., 
Q. B*t 80 (and eases there died), recog- 
nised in Kamp y. BaBa, 10 Bach. 607 


By the new Fiocticc Bales of Hilary 
T. 1653 (reg. 24), it is prorided, that, 
in any action against an acceptor of a 
bill of exchange, or the maker of a 
promissory note, the defendant shall be 
at libcity to stay proceedings on pay- 
ment of the debt and costs in thab 
action only.*’ Also, by the Pleading 
BoleofTrin. T. 1858, the payment of 
a bill or note must be specially pleaded. 

(/) BandM y. Moaa, 12 0. B. 261. 
See Bdahaw y. Baak, infra. 
ijy) BfiUa y. Maanard, 10 Q« B. 206 ; 
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amount to payment of a bill or note, so ns to sustain a plea of 
payment in an action upon sucb instrument. Upon this part 
of the subject I may observe, that, if the payee of a promissory 
note pay the amount to an indorsee on default by the maker, 
the payee will not bo justified in commencing an action against 
the maker in the name of the indorsee without authority from 
him (A). Though, if a bill payable to order of the drawer after 
indorsement over be dishonoured and paid by him, the diawer 
may return the bill to his indorsee for the purjKise of his suing 
the accept^ upon it as trustee for the drawer (t)» or of course 
ho may in his own name sue upon the bill. 

The character in which a biU is paid by a party liable on it 
— er. gr., whether as indorser or as agent for the acceptor — 
will clearly bo a question of fact (A). 

A bill or note, primA facie, imports’ consideration ; and 
a plea of “ no consideration ” ought to aver fraud or 
illegality, and circumstances showing an absence of consi- 
deration {!), 

In an action by indor‘<eo against the acceptor of a bill or 
maker of a note, it- will bo necessary in a plea of “ no 
consideration ” to show not merely that the defendant received 


Thome V. SmUh, 10 G. B. 659 ; WU- 
//anis V. JameSf 2 Exch. 708 (in error) ; 
jRa/li V. Dennibfounf 6 Kxch. 483 ; 
Jones V. Gre/ton, 8 Exch. 773 ; Tur- 
ney Y. Dodtcelf, 3 E. & B. 130, distin- 
guishing Poster Y. Dawher^ 6 Exch. 
839 ; JBeaumont v. Greatkead^ 2 C. B, 
494 ; Bell v. BueUey, 11 Exch. 631. 

The effect of payment of a debt by 
a stranger adopted by the party origi- 
nally liable is considered in Belshaw y. 
Bush, 11 0. B. 191, with which com- 
pare Janies y. Isetacs, 12 C. B. 791. 
See also Kemp y. Balls, 10 Exch. 607. 

As to payment snpra protest, see 
Qeralopulo y. WUler, 10 C. B. 690 ; 
per Cor., RolUm y. Inglis, 2 Q. B. 
685 ; OoodaU y. Polkm, 1 C. B. 233. 


{h) Coleman y. Biedman, 7 C. B. 
871. See Emmett v. Tottenham^ 8 
Exch. 884 ; Boyers y. Chilton, I Exch. 
802 ; Arthur v. BeaXes, Id. 608 ; Bar- 
ber Y. Lemon, 11 Q. B. 302. 

(/) Williams v. James, 15 Q. B. 
498. 

(k) Pollard r. Ogden, 2E. &B.459. 
(/) Astlcy Y. Johnson, 5 H.*'A N# 
137 ; per Jervis, C. J., Pormam y. 
Wrighl, no. B. 493; Crofis y. 
BeaXe, Id. 172 ; Kewms y. Dairell, 6 
C. B. 596 ; Baden v. Wri’ghi, 12 O. 
B. 445 : CarruiXurs y. West, 11 Q. B. 
143; Wdls Y. Hopkins, 5 M. A W. 
7 ; HoHe t. La/rhan, 10 Exch. 776 ; 
BMy Y. Pnan, Id. 535 ; HuXse y. 
HvXse, 37 0. B. 711. 


Defunoe of 
** no con- 
■idoiiitlon.** 
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no consideration, but that the plaintiff gave none for the 
hill or note. At all events, it must he shown, that the 
plaintiff took the instrument with notice of the original 
want of consideration (in which case he will he entitled to 
recover so much only as he himself gave for it), or that he 
took it with notice of facts showing that it had been impro- 
perly obtained from the defendant, or was tainted with illegality 
or fraud (m). Further, as between the parties in question, 
the defence of “ no consideration ” will fail, if it ho shown 
that any intermediate party to the hill or note gave value for 
it («). 

The rule in respect to the must prolxaidi on an issue taken 
upon a plea of “ no consideration *’ to an action on a hill has 
thus been stated by Lord Abingpr, C. B. (o), “ where there is 
no fraud, nor any suspicion of fraud, hut the sira^de fact is that 
the defendant received no consideration for his acceptance, the 
plaintiff is not called upon to prove that ho gave value for the 
hill ; ” hut if the hill he connected with some fraud, and a 
suspicion of fraud ho raised from its being shown that some- 
thing has been done with it of an illegal nature — as that it has 
been clandestinely taken away, or has been lost or stolen, — 
the holder will ho required to show that ho gave value for it(jB). 
If, indeed, in an action by indorsee against acceptor of a hill, 
the ground of defence he, that the hill was obtained illegally 
from the defendant, and indorsed to the plaintiff without con- 
sideration, the defendant ^411 he hound in his plea to aver both 
the illegality and want of consideration ; and if at the trial he 
proves the illegality, such proof will, according to the rule 
above stated, *throw upon the plaintiff the onva of showing that 
he gave consideration for the hill. The reason of this rule is 

(m) T. JUynoldii, 2 Q. B. (h) Hunter y. Wileon, 4 Bxdi. 480 ; 

186 ; BjIm on Bni% 7th ed , pp. 105 Maetere y. fthereon, 8 C. B. 100, 
«kM9. 8m the Pomw of Pleas of Want (o) MOU v. Beu-her, 1 M. ft W. 
ef OewMerattoo, Free. Plead., by Bnllen 425, 432. 
find iMdrar P* 806 ; Hey y. Aylino, (p) Jadga. 1 M. ft W. 432. 
lilt). B. 423. 
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explained by Parke, B., in Bailey y. Bidirell(q), who soya, that, 
if the instrument in question were proved to have been obtained 
by fraud or affected by illegality, that affords a presumption 
that the* person guilty of the illegality would di^oso of the 
bill or note, and would place it in the hands of another person 
to sue upon it ; and such proof oasts upon the plaintiff the 
burden of showing that ho was a bond fide indorsee for value (r). 
But where there is a mere absence of consideration between the 
original parties to the bill no such presumption arises, and the 
defendant must show that plaintiff took the bill without con- 
sideration (s). 

The defence of “ no consideration ” will bo pleadable as to 
part only of the amount of a bill or note ; for instance, by way 
of answer to an action upon such instrument, “ a man might 
say, that, in adding up an account, ho erroneously supposed 
himself to bo indebted in * 100/., whereas in truth 10/. only 
was due.' Thai, in the case of a bill or note, would bo a goi>d 
plea of want of consideration except as to 10/." (/). A partial 
failure of consideration could not, however, be pleaded os a 
defence to the whole bill or note («) ; nor would it bo pleadable 
as a defence pro I an to, unless the faihire of consideration were 
in respect of a specific ascertained amount (a?). 

Wo have already (y) scon, that, if a person lends his name 
to another for his accommodation, the party accommodated 
undertakes to pay the bill at maturity, and further, to indom- 


<9> 13 M. k W. 79 -, Smith v. 
Braine^ 16 Q. B. 244. 

(r) See also, in suf^rt of the doc- 
trine here stated, Harvey v. Towers^ 6 
Exch. 656 ; Berry v. Aldenaan, 14 
C. B. 95 ; 8. C., 13 Id. 074 ; Smith v. 
Braine, 16 Q. B. 244, 251 ; A/ather 
T. Lord Maidetone, 1 C. B., N. S., 
273 ; Hail FtaihersUme^ 3 H. & N. 
284 ; MilU t. Bafintr, 1 M. & W. 425 ; 
Edmunds ▼. Groves^ 2 M. 4t W. 642 ; 
May ▼. Seyler^ 2 Bxch. 563, 566. 

(s) Fiich r. JeneSf 5 B. 4c B. 233# 


(/) Per JerviSf C. J., Forman r. 
Wright, 11 C. B. 492. 

(u) Clark v. Lazarus, 2 M. & Or. 
167 ; Camac ▼. Warriner, 1 C, B. 
356 ; JDameU ▼. Williams, 2 Stark, 
N. P. C. 166 ; and see farther, as to 
the mode of pleading in case of a 
partial failure of consideration, Ohitt., 
jiin., PK, 2nd ed., p. 281, n. (e)* 

(x) Byles on Bills, 7th ed., p. 112. 

(y) Ante, p. 436, andcases cited Id*, 
n. (s). 

1 1 
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iiify tbo person aoconunodating him, in case that person is 
compelled to pay the bill for him. Hence tiicre is “ an implied 
authority to such person to pay. it, if he bo in that situation 
that ho may bo compelled by law to pay the bill, though tho 
holder do not actually compbl him to do so ; and, after pay- 
ment, he may sue tho party accommodated for money paid on 
his account ; for such payment is in truth under the implied 
authority given by tho contract of accommodation between the 
parties ; and whether this be a payment of tho whole bill, or 
of only a part of it, makes no difference ” (s). 

From tho imi>ortant case of Mauhr v. Miller («) is deduced 
tho proposition, that any unauthorised and material alteration 
of a bill of exql^ango or promissory note unll, unless satisfactorily 
accounted for, aroul the inttfrnment, whether such alteration 
bo made by tho holder himself or by a stranger; for “no 
man shall be permitted to take the chance of oemmitting a 
fraud witliout running any risk of losing by the event when it 
is detected ” (b). And “ a party who hax thf custody of an instru- 
ment made for his benefit is hound to preserre it in its original 
state” (c). If he omits to do so, and thus loses his remedy, 
ho has no right to complain, since an alteration cannot be made 
in tlio instrument, excei>t through fraud or laches on his part (d). 

Tho principle just stated and explained was in Pigot*s 
ease (e) first propounded in regtird to deeds (/), and has since 


(x) Judgm. SUiifh t. 5 Kxeb. 

617. 

Kj the Pleading Buies (reg. 8), it is 
pirovided, that the “drawing, indors- 
ing; aecepUng^ fto., bills or notes hj 
wsij aoeonunodation,” must be spe* 
dially pleaded. 

(«) 4 T. B. S20 ; S, O. (in error), 8 
H. Bh. 140 : 1 Smith L. C., 4th ed., 
686 . 

(6) P«r Lord 0. J., MaUee 

▼, Muter, snpra. 

(e) Judgm. Jknidewe ▼. Cooper, 18 
1L*W. 86S; dtedisa B. 692. 


(<f) Id., Ibid. 

(e) 11 Bep. 26 b WhdpdtMe 
ease, S Id. 119 a. 

(/) See also TAe AffriaUfttrul Cattle 
Inear. Co. y. PkzgerM, 16 Q. B. 
432 ; cited per WUde, B., Lord Ward 
y. Lesatep, 29 L. J., Bx., 326; S. C. 
6 H. fc N. 87 ; Doe d. Tutem y, Cato- 
more, Id. 746 (with which compare 
Doe d. Shatleroee t. Palmer, Id. 747) ; 
per Lord Deamaa, 0. J., Eaedta y. 
CUfUm, 1 Q. B. 624. See^ per Mamie, 
J.f Me M^mgte, 16 C. B. 460. 



PROMISSORY NOTES. 


m 


been extended to all instruments comprehending words of con- 
tract (juf). ThtLS, in Datklson v. Cooper (A), which may be 
regarded as a leading authority upon the subject before us, the 
question arose with reference to a guaraniio (not under seal) 
which had been given by the defendants to a banking company^ 
and which, whilst in the plaintiffs* possession, but without 
their knowledge or consent, had been altered, by the afiixing 
of seals near to the signatures of the defendants; in conso- 
qucuco whereof the instrument purported to bo a specialty 
instead of a simple contract. In this case judgment was 
finally given for the defendants, on the express ground that 
the adding of the seals constituted a material alteration, inas- 
much as it gave in fact a different legal churaeletf^o the writing 
to which they were attached, and would, if made with the 
consent of all interested, have completely changed as well the 
nature of the relation towards each other of tlie parties to 
it as the remedies uixm it (/)• 

The principle now under notic«» is strictly applied to all 
negotiable instruments. In Wnrrinffton v. Early (k), the 
action was brought upon a promissoiy note, which had been 
made payable five months after date, with lawful interest. It 
appeared, however, that in the comer of this note had been 
written, at the plaintiff’s request, and unknown to tho defend- 
ant, the following words; — "Interest to be paid at 61. per 
cent, per annum.” Tlie alteration thus made was held to bo 
material, and to vitiate tho note. So, if after a bill of 
exchange, accepted generally, has been put in circulation, it 
be altered without the consent or knowledge of tho acceptor, 
by adding to the acceptance words making the bill payable at 


Per IPit/ioww, J., 6 C. B. 194 ; 
per AAkurst, Matter v. Mdler, 4 
T. B. 831 ; CnockewU r. 1 

H. a N. 893 ; Gardner r. Waleht 5 
B. a B. 83 ; Fasdkedjf t. M'Kni^ 
6 Id 795. 

(A) 11 M. a W. 778 ; S. C., 13 M. 


a W. 843. 

(i) Ab to what may eouatitiito a 
** matenal alteration,” within tiie rale 
illoBtrated in the text, aee ahm per 
Maude, J,, UtUett r. WadMrbartk, S 
a B 193. 

(A) 2 K. a B. 783. 

f I 2 
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a paxtacular place, this alteration will vitiate the hill and dis- 
charge the acceptor from liability upon it, even as against a 
bond fide holder of the hill for value, without notice of tho 
alteration ; for, although ** the negotiability of hills of exchange 
is to bo favoured,” yet, “ with this view, it is material that 
their purity should bo preserved ” (/). The case of Maeter v. 
Miller (m), already cited, establishes that an unauthorised 
alteration of a bill, after nccejjtancc, whereby its payment 
wotdd be accelerated, avoids tho instrument. And should an* 
authority bo wanted to show that tho maker of a promissory 
note would be bound by an alteration therein, although material, 
provideil ho had aeseiited to it or recognised it, reference may 
bo made to case of Tarlcton v. Shingler («), which goes to 
tho precise point just specified. 

wi| Where a bill of exchange has been loet before falling due 
I and not afterwards recoverod, tho qiicstion arises — can a 
remedy upon the instrupient be enforced at common law P and 
tho answer ti> this question must depend upon tho nature of 
tho bill, and tho form in which tho defence is presented. If 
tho bill bo originally negotiable, i. c. payable to “ order” or 
“ bearer,” tho cases below cited (o) serve to show that the 
acceptor is not bound to pay the bill to any one suing as holder, 
who shall refuse or be unable to deliver up tho bill — tho reason 
ossignod being, that “ by tho custom of merchants, the holder 

(/) y. 3/oorf, 3 E. & B. £. 623* 

683. Sco also tbe eases cited Leg. 7 C. B. 812* 

Max.i 3rd cd., pp. 146-3, in notis. (o) Hamat^d t. Robinwn^ 7 B. & 

(ta) 1 Smith L. C., 4th ed., 636, and 0. 90 ; Ramua y. Crowe^ 1 Exch. 167» 

Note thereto, where the authorities are where the law liud down in Jiamard y. 
oolleoted ; of which see particularly Rpbinton was extended to the case of a 
iLMerson y.* Lanpdale, 3 B. & Ad* hill payable to the d]rawer*8 order, 

660 (where, in an action by indorsee though not indorsed at the rime of lose, 

against drawer of a bill given in |iay* As to recoyering interest upon a bill 

ment for goods sold, a material altera- without producing it, see JfuUon y. 

ilon of the bill by the vendor was held IFdrd, 15 Q. B. 26. 

to operate as a satia&ction of the origi* As to giving secondary evidence of a 

Hid debt). With ^the preceding case lost bill, see JBiackie v. Pidding, 6 C. 
compare Afiiiiioa y. Hawdon^ 2 Ad* A B. 196. 
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of a bill should present the instrument at maturity to the 
aeci'ptor, demand payment of its amount, and, upon receipt of 
the money, deliver itp the bill” — ^tho acceptor upon paying the 
bill having a right to its possession “ for his own security, and 
i\s his voucher and discharge pro tanto** (p) in the account 
between liimsclf and the party who drew upon him — a right ^ 
which romaiiivS to him equally where the pajunont is mado > 
under the C/orapulsory pn)cess of law. 

In Crowe v. Clug (q) the loss of a negotiable bill given on 
aiM'ouut of a debt, was held to be an answer to an action fur 
the debt us well us to one on tho bill. There the uctieii was 
for goods sold and de/irered ; and, as to a i)art of ‘the demand, 
the defendant pleaded, that, before action, the plaintiff drew 
on the defendant a bill of exchange for that ]iarticular amo'unt, 
payable hi the plaintiff's order at a (‘ertain time after date, 
which the defendant acec'pted and deliv('red to tho plaintiff 
for and f»n account of the said sum. The [ilea then averred, 
that the plaintiff ftfterwaixls lost the bill out of his possession, 
and that “ from themee hitherto” it remained so lost. Tlio 
question for di'termination was, whether this jilea afforded 
matter of defence to the acti<m ; and in discussing its validity 
the Court observed ; — A bill given for and on account of money 
due on simple contract ojicrates Jis a conditional payment, 
which may be defeated at the option of tho creditor if the bill 
is unpaid at maturity in his hands, in which case ho may 
rescind the transaction of payment, and sue on tho original 
demand (r). Should tho bill be lost, however, tho condition 
on which the payment may bo defeated does not arise («), and 
tho defendant, if compelled to pay the original debt, would 
bo subject to inconvenience of like kind as if compelled to {lay 

ip) Jadgm. 7 B. & C. 94. (r) Griffiths ▼. Owtn^ 13 M. h 

{q) 9 Bxcli. 604 ; 8. <7., 3 IcL 295. W. 58, 64 ; Jame§ r, Williams, 1<L 
See Widders app. Gwrim resp., 1 C. 828. 

B., N. S., 576 ; JangUuih r. Wa^, 1 (f) See Belshaw t. Bmh, 11 C« B. 

H. &N.71. 19!, 291. 
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the Further, it is ob^rvable, that, to entitle the 

plaintiff to sue on a bill, ho ought to be the holder of the 
bill (f«), and the bill ought to be due ; and should his title to 
sue be defective in cither of these respects, the defendant may 
avail himself of the defect. Of course, if the bill is not due, 
that would per se bo a good ground of defence to the action ; 
but it is quite competent to a defendant, without taking that 
particular objection, to plead merely that the bill has been 
lost ; for it may well bo that a person who has given a bill on 
account of a debt may be able and willing to pay the debt if ho 
can withdraw his bill from circulation, and may object to pay 
only on tho ground that the bill is not forthcoming, without 
objecting to its not being duo (j-). 

Ifhe rule above stated docs not seem to bold in case of the 
loss of a uon-myotiahle bill or note (y) ; tho reason of the rule 
being then inapplicable. And it is material to remember, 
that, by tho stat. 17 & 18 Viet. .c. 125, s. 87, it is now pro- 
vided, that, in “ any action founded upon a bill of exchange or 
other negotiable instrument, it shall bo lawful for the Court 
or a Judgo to order that tho loss of such instrument shall nut 
bo set up, provided an iudcninity is given, to tho satisfaction 
of tho Court or Judgo or a Master, against tho claims of any 
otlier person uj)on such negotiable instrument ” (s). 

It will not, of course, Ix' supposed, that tho grounds of 
defence in actions upon bills and notes above 'commented' on 
alone deserve attention ; other noticeable mutters, as illegality, 
fraud, or duress, are in such actions pleadable in bar. In 


(f) See Woodford v. Whitcley, MtM>. 
k M. 517 ; Mercer v. Cheese^ 4 M. & 
Gr. 804; Price v. Priee^ 16 M, k W, 
232. 

(tt) See Emmett v. Tuttetdiam^ 8 
Bheob. 8S4« 

(ie) See also Bartlett r. Ilotmee^ 18 
0. B. 630, 688, wbieh shows that, 
where a person has undertaken to pay 
money ^ deliver goods pursuant to a 


writton order, upon its being duly in- 
dorsed and pieseuted to him, be is en- 
titled to the possession of the dooument 
before he can be called upon to port 
with the money or the goods. 

(y) Per Jervic^ 0. J., diamiey r. 
Grundy^ 14 C. B. 603, 614 ; Wain ▼. 
Bailey f 10 Ad. Et-ClO. 

{z) See Arangurtn v. Sdutffcld^ 1 
H. k N. 494. 
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regard to the two former of these matters, the reader is 
r^erred to the general remarks bouruig upon them eon* 
turned in the Ist chapter of thm Book («r). In regard to 
tlie last-named ground of defonoe, the oases below died may 
be consulted (b). 


Before dismissing the subject of Negotiable Instruments, 
I may add that : — 

1 . A bili of lading is a written acknowledgment by the 
master of a vessel that he has received goods from the shipper, 
to 1)0 conveyed on the ti'rms Iheroiii expressed to their des- 
tination, and to bo then doHvoved to the parties therein de- 
signated (e). The ordinary practice is this : when goods are 
iscut on board ship, the master or person acting for him gives 
a receipt for them, and the master afterwards signs three parts 
of a bill of hiding ; one of which is retained by the captain, 
another is tran''mitted to the consignei*, and a thii’d is held by 
the consignor hiin.-elf for his own security (//). 

The bill of lading si)ecifies that the goods sent are to bo 
delivered to the consignee or his assigns or order, or to the 
oi’der or assigns of the cousigiun*, or to order or assigns 
merely ; and, according to the form of the instrument, it 


(a) ilinto, pp. 333, 350, 367. 

As to iLitigallty of considoration for a 
bill or nr>te, seo further, Byles on Billsp 
7tli etb, chap. 10 ; ManUrit v. Ibber- 

gOHf S C. B. 100. 

As to the defence of intoxicaiioji, nee 
(Jore ▼. Oibsoti, M. A W. 623; 
NwjU V. Bnylor^ 3 I>r k, W. 60. « 

(5) Ktarm ▼. Durell, 6 C. B. 596, 
(duress of goods) ; Duncan v. Scott, 
1 Camp. N. P. C. 100 ; Camming v. 
Inee, 11 B. 112 ; Stevens v. Under- 
woodf 4 Bing. N. C. 655 (duress of 
person). See StaitA r. MontcUh, 13 
M. & W. 427. 


(c) Abbott on SIdpp., 8tb ed., p. 323. 

When tli(> captifciii has bills of 

hiiliiig fur a cargo nctnally on board bis 
vessel, Ljr ]H»vkcr is exhausted, and ho 
cannot, by HigiiJijg other bills of lading 
fur goods which aro not on boardy 
idiar,^o hb owner : JlubberMy v. JVardf 
8 Kxch. 830. Sco also Grant ▼. Nor- 
way, 10 C. B. 665; 18 A ID Viot* c. 
Illy 8. 3. 

{d) Per Duller, J., Lkkbat^row v. 
Mason, 2 T. E. 72 ; 8. O., 1 IL Bla. 
357, 6 Bast, 21, n., and 1 Smith L. 0., 
4tb ed., 595. But the practice stated 
itt ihe text is not uniformly observed. 
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usually passes either by delivery or by indormnent ami 


Atoommon law, however, a bill of lading transferred merely 
the property in the goods to , which it related, but vested no 
right of action upon the instrument itself in the assignee (/) ; 
who might, however, have sued in trover for tlic goods, relying 
upon his documentary title to support tho action {g). The 
action of trover, it will Ik: remembered, is founded not upon 
contract, but upon property and the right to possession of 
chattels; it offers, therefore, no similarity to an action ex 
contractu f directly founded upon a negotiable instrument (A). 

I Tho instrument under our notice only represents the goods ; 
and tho transfer of tho symbol did not, prior to the recent 
statute, operab* more than a transfer of what it represented (t). 


(«) Abbott on Shipp.., (:$th ed., pp. 
528-9 ; Smith Merc. L., 6th ed., p. 
807 (whore tho furtu of a bill of lading 
may be seen). 

(/) ThowpBon V. Virniiny^ 14 M. & 
W. 403 ; Howard ▼. Shcphei'd^ D C. 
l\, 297 ; Sundert v. VameHer, 4 Q. B- 
260 (recognised in Zwilchenbart y. 
Henderson, 0 Exch. 728, and in Kemp 
y. Clark, It Q. B. 653) ; Evans v. 
Marleit, 1 Ld. Raym. 271 ; judgm. 
Tindall v. Taylor, 24 L, J., (J. B., 
12, 17 ; (7. 4 E. & B, 219, 227, 229. 

{g) Lickbarrow v. Masvjf^ supra, n. 

(d). 

Brer since the great case of Lick- 
barrow v. Masim, supra, the law has 
been considered to be, that the bent 
fide transferee for value of a bill of 
lading, indorsed by the shipper or bis 
consignee, and put into eirculation by 
the authority of the shipper or eon- 
■igiiee^ has an abeolute title to the 
goods^ freed from the equitable right of 
^ unpaid vendor to stop in tranmtu 
as against the purchaser : Judgnu 3 B. 
ft B. 6S7. 

(h) ITilMhKiuf ▼. Bowker, 7 M. & 


Gr. 882 ; Turner v. Trustees of Liver- 
pod Docks, 6 Exch. 543 ; Key v. 
Cotesworth, 7 Exch. 695 ; Pennell v, 
A lexander, 3 E. & B. 283 ; Wait v. 
Bilker, 2 Exch. 1 ; Van Casteel v. 
Booker, Id. 691 ; Browne v. Hare, 4 
H. ft N. 822; and 8. C,, 3 Id. 484, 
may be referred to as showing the effect 
of tho indorsement of a bill of lading 
upon tho title to and jus disponendi 
over goods. 

{i) Judgm., per Lord Campbell, 0. 
J., Oumey V, Behrend, 3 B. & B. 
633-4. 

In Lickb€srrow v. Afttson, supra, 
Lord Loughborough observes, that 
** As the indorsement of a bill of lading 
is ail assignment of the goods them* 
selves, it differs essentially from the 
indorsement of a bill of ezdiange^ 
which is the assignment of a debt due 
to the payee^ and which, by the custom 
of trade, passes the whole interest in 
the debt.** 

Nevertheless, a bill of lading was^ 
even before tho recent statute (18 ft 19 
Viet. c. Ill), noticed supra, sometimes 
spoken of as ** negotiable.** 8e^ per 
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The law, however, iu regard to bills of lading has been 
materially altered by the 18 & 19 Viet. c. Ill ; sect. 1 whereof 
enacts, that “ Every consignee of goods named in a bill of 
lading, and every indorsee of a bill of lading to whom the 
property in the ^oods therein mentioned shall pass uinm or 
by reason of such consignment or indorsement shall have 
transferred to and vested iu him all rights of suit, and bo 
subject to the same liabilities in respect of such goods as if 
the contract contained iu the bill of lading had been mode 
with himself.” 

2. It might perhaps, at first eight, be supposed, that a scrip 
certificate (!•) of a projected railway company, which passes 
from hand to hand on the Htoek Exchange, oilers an instance 
(quite unexceptionable) of the assignment of a chose in action ; 
but, on examination, we shall find that this is not so, and 
that the purchase <»f scrip is, iu truth, the purchase of a 
right to stand in the place of the original allottee, quoad his 
interest in^ the concora (/). So that an action for recovery 
of the deposit money originally paid must be brought in 
the name of the allottee — not in that of the purcliasor of 
the scrip. 


Tinddlf C. J., Jenkyns v. Usborne^ 7 
M. & Gr. 699. 

(ft) A share is a certain amount of 
interest in a particular company. A 
scrip certiHcate^ which is issued to an 
allottee or subscriber at the time of 
paying his deposit and giving up his 
letter of allotmenti is evidence merely 
of the right to obtain shares : Wordsw. 
Jt. St. Comps., 6th ed.| p. 99. Sec 
77ie Waterford^ dfec., R. C. v. Puf- 
coek^ 8 Bzch. 279, 283-4 ; JacUim t . 


Vodser^ 4 iieav. 59. 

{/) See Gerhard v. JiateSj 2 B. A B. 
476 ; Jackson v. Cocker^ supra ; per 
Maule^ J., Tempest v. Ktlner^ 2 C. B. 
808 ; Wilkinson v. The Ariglo-Calir 
fornian Gold Mining 18 Q. B. 
728. 

Various kinds of instruments, more 
or less perfectly negotiable, other than 
tfa<ise mentioned in the text, are spoci- 
6ed in the Note to MHUtr ▼. Raee^ 1 
Smith L. C., 4th ed., 398. 


Riu’wiiy 

HClip. 
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ClIAPTEll IV. 

UVIDKNCU OP CUSTOM OK USAGE TO EXPLAIN WRITTEN 

CONTRACTS. 

IIavincj in tlic previous chajiters of this Book spoken of 
various kinds of written coutmets, — of deeds, — of contracts 
required to bo in writing by the Statute of Frauds and other 
enactments — of negotiable instruments — it Aay now bo proper 
tf> intpiiro respecting rules of intoi*protatiou and evidence 
applicable to such documents, so far, at all events, os those 
rules may bo of practical importance in connection with ordi- 
nary murcantilo transactions. An accpiaintance W'ith the fornis 
and properties merely of particular instruments — with the 
principles wliich determine their validity, — would avail little 
to the practitioner if unaj*coinpanied by a knowledge of the 
elementary rules of evidence and of cimstruction. 

Of rules applicable fur <letenuiuing the meaning and inten- 
tion of tho parties to a written contract, a division into two 
classes may be made : whcre<>f tho first will include tlxosc 
maxim.s to which the yramnutrian or /ojician would naturally 
have recourse, in order to explain an inverted sentence or 
a oomplicaiod phrase ; and the second will comprise such prin- 
ciples of c.on.structiou as fall more peculiarly within the lawyer’s 
cognizance, whereby is regulated the admissibility of extrinsio 
evidence to explain , language which either is in itself omhigu- 
ous, or, when applied to extrinsio facts, becomes obscure and 
doubtful. 

As falliug under the' former of the two dlasses of rules just 
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montioned (to which, as presenting no especial difficulty, a 
brief allusion must suffice), the following well-known principles 
of construction may bo spCscified — that the true moaning of a 
word may often best bo ascertained by looking at the accom- 
panying words, or noscitur d socm — that the express mention or 
specification of one thing must usually be understood as implying 
tho exclusion of some other thing ejustfem generis not specified, 
expresuo inniis cxrhmo altetms — that words rofenod to should 
usually be read as if incorporated witli tho clause which m,iki'8 
icfcrenco to them, terba lelitta tnesse luUutur — that tho rela- 
tive must in general bo taken as icfeiriug to the nicxt anto- 
cotlont, txd proxwunn untccciUm fiat alatio, unless some other 
construction is, with a view to the meaning of tho instrument, 
obviously needed. To tho foiegoing, some few analogous rulos 
of construction — m then foim of expie^sion equally trite, and 
in their Mgnificatiou oquallj fiee ftom difiiculty — might bo 
.iddcd 

Now, it IS obvious that the lulcs just euunieiatud are pro- 
<iNtly thoso 'which an educated person would (without pos- 
sessing leg il knowledge ) bnng to boai upon tho roiistruotion 
oi any document submitted to Im consideration They are, 
indeed, lules of giammar rathci than of 1 iw, and in ly accord- 
ingly bo dismissed without any fuithci ob'^civation {a). 

With regard to the second of tlio two t hisses of lulcs above 
specified, wo must lomi nilicr that, in ccrhiin cases, ooiisidera- 
taons of public policy and convenience requiio that unwritten 
coutiacts shall not be received* m eviduuo; — that where 
the parties theinsclvcs have agreed to iidticc* into writing 
their contract, common sense has established tho plain and 
intelligible rule, that tho writing must bind, and that no 
spoken woids can be allow t*d to n*lax or vary its obligation (6). 

If A. and B. make a contract in writing evidence is not admis- 

(«) As to tbe rules above enametstoil, {b) Per Lord Zlenman, C J , 11 Ad 

and otben akio to theia, eee Leg. Max , & B 608. 

3rd ed , chap vui 


m 
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siblo to sliow that A. meant something difPerent from what is 
stated in the contract itself, and that B. at the time assented 
to it” (c). Those well-known propositions are not, however, to 
be TOceivod without qualification or exception. Sometimes 
tiio language of a contract is ambiguous. Sometimes a word 
or phrase occurring in it is of doubtful significance, or 
primA facie insensible. What mode of intcrpi’ctation is then 
to bo adopted with a view to carrying out, if posable, the inten- 
tions of the contracting parties? Tn attempting to answer 
this question, let us firet advert b) the rule of Lord Bacon, who 
tolls us ((/) that “ there bo two stjrts <jf ambiguities of words ; 
the one is amhiyuitan patem, and the othi'r fa/cim. Patcim is 
that which appears to bo ambiguous upon the deed or instru- ^ 
mout ; latcns is that which seometh certain and without 
ambiguity for any tiling that ajipi'areth upon the deed or 
instrument, but ttu're is some collateral matter out of the deed 
that breedeth the ambiguity.” 

A siiiqde iustauco of ambignUm jiutem presents itself whore a 
blank occurs in some material part of a written contract (c). 

“ A latent amhiyaiff/,*’ says AUlcrnon, B. (/), “ is where you 
show that words apply equally to two different things pr sub- 
ject matters ; and then ovideuco is admissible to show^ w'hicli 
of them was the thing or subject matter intended.” The word 
ambiguous” is (it may further be remarked) sometimes, not 
quite correctly, used in reference to that which is compre- 
hensive or geuertd. rroperly speaking, however, an expression 
is “ ambiguous” only whcn,.fr‘um its very tcims, it may mean 
either one thing or another;— the use of a nomen generale 
under which several different things may be included, docs not 

(«) Per Poltoei, C. B., Nichol ▼. deoee may be admitted to ahow that a 
(Tadta, 10 Eadi. 184. written oontiaet whieh haa no date was 

{d) Max. reg. 23. intended not to operate from its deli- 

(<) WIgr. Bxtr. Brid., 8rd ed., p. very, but iirom a fhtiue noeertain 
88. See also Satundenum v. Piper, S perM : Ihiris v. feeua, 17 C. B. 825. 
Bing. N. 0. 425; Ctagton v. Lord (/) Smith ye. 16 M. fc W. 

Ifdgmd, 13 M. & W. 200. Parol evi- 561. 
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necessarily create ap ambiguity in the instrument containing 

it {(/)• 

Now, the short rule to be kept in mind, with reference to 
the above two Mnds of ambiguity, is, that whereas extrinsic 
evidence is adn^issiblc to explain n latent, it cannot ordinarily 
•bo received to clear up a patent ambiguity. Tho apjdieation 
of this rule is, however, by no means free from difficulty, and 
can only bo apprehended by a careful study and comparison 
of decided oases. 

In general, no doubt, an ambiguity appearing within the 
four corners of an instrument must, as Lut'd Bacon observes (//), 
be removed, if at all, by eonstnirfiou (i. e. by a careful com- 
parison of other portions of the instrument with that par- 
ticular part in which tho ambiguity arises), or by election (of 
which an example sometimes presents itself in tho case of a 
grant or gift — tho grantee or donee rendering by his election 
of Olio specific thing out of several to which tho wonls used 
might equally apply, that certain which was before uncertain) ; 
but never by acermeut or eculenve of extrinsic facts (i). 

It W'ould, novcrthclc.ss, be quite erroneous to suppose that 
extrinsic evidence is under no circumstances admissible to 
clear 'up a facie ‘patent ambiguity in a written contract, 

for proof of facts may bo given Muth a view to showing that 
ttie a pparent uncertainty does not in truth exist ; for instance, if 
a thing bo designated on the face of an instrument in terms 
iinjxirfect and equivocal, admitting either of no meaning at all 
when taken jwr sc, or of a variety of different meanings, and 
referring tacitly or expressly for the ascertainment and com- 
pletion of their meanieg to extrinsic facts, it will bo no 
objection to the recciition of evidence of those facts, that tho 
ambiguity in question is manifested and arues directly on the 
face of the instrument (k). 

iff) Seek P*>r PoUoci, C. B., Ash- (*; Id., ibid. 

wnrth T. Moussey, 9 Ezeli. 186-7. {h) Sec, per Sir Thomas Plumtr, 

(A) Max. reg. 93. M. IL, Ctifoys v. Colpoyt, 1 Jae. 463-4. 
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Bpealdng pliilosopliioally, indeed, we must always look 

io«im«ttor ijoyond the instrument itself, in order to . ascertain its 
meaning (/) ; thus, if the word Blackacrc bo used in a lease, 
there must bo evidence to sl^ow that the particular field is 
Blackacre («i) ; “ parcel or no parcel ” being a question for 
the jmy («). Now, here the instrument appears on the face* 
of it to bo perfectly intelligiblo and free from doubt, and yet 
extrinsic evidence miut be received for the purpose of showing 
what the instrument refers to, or, in other words, with a view 
to idonlifying the thing spoken of, or subject matter of the 
oontroct (o). In such caves, e«»urts of law rceoguiso that 
notural de])endcnec wl»ieli exists between language and 
the cireumstanees with reference* to which it is used, and 
which makes a knowledge of such eircumstances or of facts 
within the knowledge of the pai*ties necessary to a right inter* 
prt'tation of their language (/)). 

A few cases, illustrating what has been just said, in re- 
foroneo to ordinary trading contracts, may be useful : — 

— «riMkrti<*a Where A. and B. trade under tho firm of A., the name A., 

t-O It. • , 

when list'd in a contiwt relating to tho particular trade, 
means A. and B. ; and to show that it has such mi'aning, 
and with a view to charging B., pand evidence will bo 
admissible (»/). 

Jjot us m*xt suppose, that a trrUten i-otifntcf (>•) for the sale 
of g<M»ds is signed by 0. Evidence will then bo admissible to 
show that, in so signing it, he acted as agent for I)., provided 
tlio ohji*ct of such evidence be to charge D., and not to dis- 
charge C. This jKiint was decided in Higgins v. Senior («), 


(/) Per JUUft, B., Clayton v. Lord 

Nugtnt,\9 M**W. 207. 

(m> Per Coltndye^ J., Doe <L Preedy 

T. PtdUom, 4 Ad. & £L 82. 

(n) Manning ▼. Fitsgeredd^ 20 L. 
J,, 24 ; Harrison t. Jlydc^ Id. 

119 ; & a, 4 H A N. 805. 

(o> See Mnmford v. Qtlhing^ 7 C. 
B., H. a, S05» leoQgnifiing McDonald 


▼. Longhottom^ 28 L. J., Q. B., 203. 

ip) Per Cdmdge^ J., 4 Ad. ft E. 82 ; 
Wigr. Bxtr. EvitL, 8rd ed.^ p. 83. 

2 Smith L. G., 4th ed., 306, 
poet, diap. 5, s. 1. 

(r) An inroioo is only evidence of a 
contTfict--not a contract per ae : Hold- 
ing V. Stliott, 5 H. ft K. 117. 

(s) 8 M. ft W. 834. 
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the Court observing, “ There is no doubt that, vrhero such an 
agreement is made, it is competent to show that one or both 
of the contracting parties wore agents for other persons, and 
acted as such agents in making the contract, so as to givo the 
benefit of the contract on the one hand to, and charge with 
liability on the other, the unnamed principals; and this, 
whether the agreement bo or be not' required to bo in writing 
by the Statute of Frauds, and this evidence in no way con- 
tradicts the written agreement. It does not deny that it is 
binding on those whom, on the face of it, it.purj)orts to bind; 
but shows that it also binds another, by reason that the act 
^of the agent, in signing the agreement, in pursuuJK’c of his 
authority, is in law the act of the principal. lJut, on the 
other hand, to allow ovidenco to bo. given that the party 
who appeal's on the face of the instrinncnt to bo pei'sonally 
a contracting party is not such, would be to allow parol 
cviden<'e to contradict tlio written ngi’cemcnt; ■which cannot 
l>c done ” (O' 

Again, parol evidence may often be necessary in an action 
coufrdctii, to show that the party sued is the person wbo 
made the contract declared upon, and who is bound by it. 
So ■whether a person contracts in his own name or in that of 
another, or in a feigned name, and whether the contract ho 
signed by his o'wn hand or that of an agent, are inquiries not 
different in their nature from the question — who is the person 
who has just ordered goods in a shop ? If he is sued for the 
price, and his identity is made out, the contract is not ■varied 
by appearing to' have been made by him in a name not 
his o'wn(tf); a man, for instance, maybe liable on. a bill 

(0 Jndgm. 8 M. & W. 844 ; Beet- Ad. & E, 694-6 (as to wbkih esae^ see 
ham V. J)rabe^9 M. tc W. 89 ; & C., Judgni. Uumfrey y. JMe, 7 B. A B. 
11 Id. 316 ; S H. L. Ca. 679 ; per 278-0 ; Brown t. Byrne, 3 B. & B. 
WUUame, S., Hamfrey t. Dale (in 708) ; per Limdue r, Jhad- 

error), 1 E. B. A B. 1020-2. weU, 8 C. B. 691.^ 

(«) Jadgm. Trueman v. Loder, 11 
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of oxcHango accepted in any name whatsoever, if by his 
authority (/). 

The instances above given show that, in the most ordinary 
transactions, evidence dehors a written contract may be re- 
quired, and will be admissible,* to inform the Court or jury 
(os to whose resi)ective functions in such cases some remarks 
will presently be oifered) in regard to its true meaning and effect. 

To advance a step further in the inquiry before us, le^ us 
next suppose that terms are used in a written contract or 
mercantile instnunent, which, although not familiar to the 
public, are known and understood by a particular class of 
persons in a certain sjiceial and peculiar sense, evidence to 
that effect will be admissible, for the purimse of applying the 
instrument to its proper subject matter ; and the case will be 
the same as if the parties in framing tlit'ir contract had made 
use of a foreign language, which the (\)urts are not bound to 
understand. An instrument so worded is not on that account 
void ; it is certain and definite for all h'gal puqroscs, because 
it can be mode so in evidence through the medium of an inter- 
preter. Conformably w'ith these principles, the Courts hqvc 
long allowed mercantile in.struments to be expounded according 
ti> the custom of merchants, who have a stylo and language 
peculiar to themM'lvos, of whit'h usage and custom arc the 
legitimate interpreters (y). 

Bt'sidea the case where an expression occurring in a contract 
is wh«dly unintelligible, .save to persons conversant with the 
trade to which it relates, a term may ehonce to bo used 
therein which, in addition to its popular and ordinary moaning, 
bears also a technical signification. A doubt will thereupon 
at onco arise : — In which of its two senses, the ordinary or 
the technical, is the word or phrase in question to be under- 
stood P This^poiut will have to be determined by the weight 

(.r) P«r Martin, U., Siepheua v. (y) StarV. Krid., 4tb ed , p. 701, 

JUtytuidst L J., Bx., 279 •, S. C. S in Smith v. Wilton, $ B. & Ad. 

H. A N. 613, cited nnte, p. 445 n. («). 728, 733. 
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of evidonco ui favour of either view which may be adduced (a) ; 
subject, however, to the preliminary decision of the Court on 
inspection of the particular contract as to tho admissibility of 
ant^ extrinsic evidence, such as tendeted, to explain ii When 
the meaning of the technical expression has thus been ascer- 
tained, the true construction of the contract will be for tho 
Judge, not for the jury, to determine {a). 

An examination of tho case of Sm2)son v. Margifaon {b) may 
assist towards a right apprehension of this rule. There tlio 
plaintiff, an auctioneer, claimed, under a written contract, 
certain commission upon the sale of an estate, “if sold by 
auction or within two monf/ia after.” A sale of tho estate was 
effected within two cakmlar months, though not within two 
lunar months, after tho auction, and tho Court held, that, 
although evidence would have been admissible to show that 
according to the usage of auctioneers, ‘a month* signifies a 
calendar month, yet, in tho absence of such evidence, the legal 
meaning of tho word in question should be allowed to prevail. 
“ It is clear,” remarked Lord Dennum, C. J., “ that ‘ months * 
denote at law ‘lunar’ months, unless there is admissible 
ovidcnco of an intention in the parties using tho word to 
denote ‘ calendar ’ months. If the context shows that calendar 
^months were intended, tho Judge may adopt that construc- 
tion (c). If the surrounding circumstances at tho time tho 


( 2 ) In Carter y. Cricks 4 H. & N. 
417, Pollock^ C. B., observea, that ‘*if 
a party seeks to make out that certain 
words used in a contract hare a dif- 
ferent acceptation from their ordinary 
sensOf either for the j^urposes of trade 
or within a certain market or a parti- 
cular county, he must prove it : not by 
calling witnesses, some of which say it 
is one way and some the other, and 
then leariog it to the jury to say which 

thqr beliere; but by dear, distinct, 
and irredatible CTidenoe.” 
da) Per Parhe^ B., HeAddeon y. 


Bowher^ 5 M. & W. 642. 

In regard to tho propositions aboYe 
laid down, see also Fan Baggen, y. 
Bainee^ 9 Rxch. 628 ; Couiwrter y. 
Hoitie, Id. 102 ; O. 8 Bxeb. 40 ; 
6 H. L. Ca. 673 ; ChriffiilhB y. Rigby^ I 
H. & N. 237 ; Attwood y. Emerg^ 1 C. 
B., N. S., 110 ; Orchard v. 

2 0. B., N. 8., 299 ; Berwick r. Hare- 
fall, 4 C. B., N. 8., 

(b) 11 Q. B. 23. 

(«) Langir. Oale, 1 M. A 8. Ill ; 
Y. CfkawUmf 1 Q. B. 247. 
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instnunent was made show that the parties intended to use 
the word not in its primary or strict sense, but in some 
secondary meaning, the Judge may construe it from such cir- 
cumstances, acconiing to the. intention of the parties (d). If 
there is evidence that the word was used in a sense peculiar 
to a trade, business, or place, the jury must say whether the 
parties used it in that peculiar sense (f’). If the meaning of 
a word depends uiwii the usage of the place where anything 
under the instrument is to bo done, evidence of such usago 
must be left to the jury (/). The learned Judge further 
observed, that, if technical words are used, the jury may have 
to assign their meaning. 

In accordance with the rules above laid down, Tindal, C. J., 
remarks, in Shore v. IVthon (ff), that where any doubt arises 
as to the true sense and meaning of wonls used in a written in- 
strument, or any difficulty presents itself as to their application 
under the surrounding circumstances, tho sense and meaning 
of tho language used may bo investigated and ascertained by 
evidence dehors the instrument itself. Such investigation docs 
of necessity take place in tho interpretation of instruments 


((Q QMdudt V. Swan^ 1 Bxch. 
154 ; Walhw y. Ilu,rUer, 2 0. B. 324; 
Bac. Max. reg. 10 ; Malian y, 3/ay, 
13 M. & W. 510 ; lUckfiyrd y. Crui- 
we//, 1 Moo. & R. 1S7. 

Whoro a contract is eyidenced iiartLy 
by writing, partly by proof of the be- 
haytoar and conduct of parties, the 
qiiestioii as to what the oontract was 
will be for the jury : Moort y. Gar- 
4 Bxch. 681 ; per Lord Camp- 
Mif 0. J., Foster r. The Mentor Life 
Ah. Co., 8 B. & B. 79. 

<r) Smith Wifeon, 3 B, & Ad« 
728, where evidence was held admis- 
idble to show, that, by the custom of 
the oountiy in which a lease was made^ 
the words ^^one thousand^'* when ap- 
]died to labbits^ signified ** twrivehnn- 


drod.*’ This case shows, that the prin- 
ciple which regulates the admissibility 
of evidence to explain mercantile in- 
struments, is not confined to /Aem, but 
applies also to other kinds of contracts, 
those, for instance, between landlord 
and tenant. 

See Grant y. Maddox, 15 M. & W. 
737 ; JoUp y. Young, 1 Esp. 186 ; 
Spicer y. Cooper, 1 Q. B. 424 ; cited 
judgm. Sari y. Hottrc2t7/cm, 1 O. B., 
N. S., 196. ♦ 

(/) Citing Eoberteon y. Jackson, 2 
C. B. 412; Bourne y. GatUff, 11 d. 
k F. 45. 

(g) 5 Scott, N. B. 1038. See also 
the obserratiotts of Patdx, B., Clift y. 
Sehwabe, 3 0. B. 469. 
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written in a foreign language (/<)— the case of ancient in» 
struments (i), where, by lapse of time and change of manners, 
their words hare acquired in the present age a different 
meaning from that which they originally boro — ^in cases whore 
terms of art or science occur — ^in mercimtilo contracts, which 
in many instances use a peculiar language, intelligible to those 
only who are conversant with trade and commerce — and in 
other cases in which the words, besides their general common 
meaning, have acquired by custom or otherwise a well-known 
peculiar idiomatic moaning in the particular country in which 
the party using them was dwelling, or in the particular society 
of which ho formed a member, and in which ho passed his life. 
In all those cases evidence is admitted to expound the real 
meaning of the language used in an instrument, m order to 
enable the Court or Judge to comtrue if, and to carry such 
real meaning into effect. 

As illustrating the subject before us, two recent coses nSay 
bo mentioned. (1.) In Leutemann v. Schultz (k), it appeared 
that the defendant had chartered the plaintiff’s vessel to pro- 
ceed to Newcastle, and there to bo ready forthwith, “ in tegular 
turns of loading,'* to take on board a cargo of coal and coko. 
The Court of Common Pleas held, that, if there were a usage 
» at the port in quostiofl which could explain this particular 
expression, evidence of such usage was admissible for that pur- 
pose. (2.) In Jirount v. Byrne (/), the action was for freight 

(^) Ante^ p. 496 ; post^ p. 505. (it) 14 C. B. 38, with which compare 

(•) Ancient granta and diartere, when Hudson y, ClemenUon^ 18 O. B. 218. 

ambiguous, may be explained by eri- See abo Caine t. HorofaU^ 1 Exch. 

detoe of modem usage : Codmudy r, 519 ; Coekburn v. AleMunder^ 6 0. B. 
JKowe, 6 0. B. 861, 893, n. (a) : Bsy. 791 ; RohwUon French^ 4 Baat^ 
▼. Powell, 8 E. & B. 877 ; Duke of 180 ; Leetninff t. Snakh, 16 Q. B. 
*Beaftfori ▼. Mayor of Swansea, 3 275; Moore y. Campbell, 10 Exeh. 

Exch. 413, 425 ; Reg, v. Master of 828 ; Gorrisun ▼. Perrin, 2 C. B., 
Jhdwick College, 17 Q. B. 600 ; N. 8., 681. 

Master, Pilots, Ae,, of Newcastle- (1) B E. k B« 708, cited and ex- 

upen-Tyne t. Bradley, 2 B. A B. 428, plained judgm. Outhbert r. Owmming, 

n. (a); Bradley v. Master, dse,, of 10 Exch. 815 ; S. C,, 11 Id. 405 ; and 
^ NewecuOe, 2 E. & B. 427. in Hall t. Janson, 4 B. A B. 500 ; 

X K 2 
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Xvidsnoo to 
annex tornin 
to written 
oontraet. 
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1>y a shipowner against the indorsee of a hill of lading, 
which made certain goodls deliverable to the order of the 
shipper or his assign;, he or they paying freight for the 
same at a certain rate per pound. The defendant having 
received the goods under thd bill of lading, the question 
arose, whethei he was entitlc<l, by the custom of Liverpool, 
to claim a deduction of three months’ discount from the 
freight P The Court held, on the authority of Hutton v. 
Warren (ni), that ho was so entitled, for “the contract 
settk's the rate of freight: whether or not discount is to 
bo allowed on the payment, it h'uves open ; and to that the 
cttstom applies ’’ («). 

Not only may an expression which is susceptible of a 
frchnieal meaning when oecunang in a mercantile contract be 
thus, often, submitted for translatioif* to the jury^but it is 
clearly established that an incident may be annexed to a written 
contract, either by the usjige of trade or by the common law of 
the land (o), in certain cases. 

The eastern of trade, which is a matter of evidence, may bo 
used ty annex incidents to all written contracts -commercial, 
agricultural, and others, — ^which do not by their terms exclude 
it ; upon the presumption that the parties have contracted with 
reference to such usage, if it is applicable {p). 

Incidents may also be annexed to a c(»ntract by the castom 
of the country, or by the common law (y). 

As showing that evidence of custom is admissible to annex 
, tet'm& to a written contract, provided they be not inconsistent 

followed in Greaves ▼. Legg, 11 Excli. lity and efifect of evidence of uaa^e, 
($45, 646 ; C., 9 ld« 709 ; 2 H. & prevailing on a particnlaT Stock 

N. 210 ; Lucas v. Bristow^ 1 E. B. & Exchange, &c., see Pollock v. Stables^ 

B. 907. 913. 12 Q. B. 765 ; BayUg v. WilLins, 7 

^m) 1 M. & W, 466. C. B. 886 ; Westropp v* Solomon^ 8 

(w) See also Jones t. Clarke^ 2 BL & ' C. B. 345, and cases there cited ; Tag- 
K. 726* hr v. Stray, 2 0. B., S. S., 176. 197 ; 

(o) Oibsoav, Small, 4 H. L. Ca.397. Sweeting v. Pearce, 7 C. B.. N. 3.. 

Ip) Id., ibid. 449j Stray y. RusseO, 29 L. J.. Q. B. 

(l^) Id., ibid. As to the admisubi- 116 ; 8, C,, 28 Id. 279. 
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with it (r), Wigglmeorth v. Dallmn («) should bo consulted. 
It was there held, that a tenant, by lease under seal, might give 
in evidence a custom of the country (V) that ho should havo 
the way-g»>ing crop after tho expiratiou of his term, such 
custom not being rSpugaant to the express words and covenants 
of the lease. “ The custom,” sjiid T^ord only 

superadds a right which is conseqiw'ntial to the taking — ns a 
heriot may be ^uc by custom, although not mentioned in tho 
grant or lease.” 

In Sgrrs v. Jom-s («), tho contract under consideration of 
tho Court was purely mercantile. It was for tho sale of a 
S2)ccific i)urcol of tobacco which made no reference to any sample, 
and yt't evidence was received td .slu)W, that, by the usage of 
tho tobacco trade, all ^es were hy sample, whether tho con- 
tract did or did not so specify. The eridence proffered was 
here held to he receivahh*, uj)on the ground that tho incident 
sought to he annexed to tho written contract was not incon- 
sistent with it, nor impliedly exelucled by it ; and the general 
rules laid down in toriuer decisions were fully recognised and 
uiKrmed. 

Again, in Mt'fznor v. IMtoa (.r), tho declaration stated that 
tho 2 )laintiff entered into th(‘ servico of the defendant as a com- 
mercial traveller, at a yearly sul.uy, and that tho defendant 
agi’oed to continue him in his (>m 2 )loy for a tchole yrtir, hut dis- 
charged tho 2>laintiff before the e.\.2)iry of the time S2>ccitied. 
To this declaration the 2 dca was non assumpsit. At the trial 
the 2 >luintiff himself was culled us a witness, and in cross-* 


(r) As to tbis qaalificatinn of Uie 
rule, see post, pp. 502, ct seq. 

<s) Dougl. 201, anti I Smith L. C.» 
4th ed., 453, where the authorities arc 
collected. 

See also Parridl v. Gaskoin, 7 Kxch. 
273 ; Hutton v. Warren^ 1 M. & W. 
466 ; Mwneey t. IJfnnls, 1 H. & N*. 
216 ; SjfmandB v. Lloyd^ 6 C. B., N. 
a, 691. 


it) Ante, p. 11. 

{u} 2 Kxch. Ill, with which comijare 
PhU/tj>jt9 V. 1 II. ic N. 21 ; 

Ilornttr v. 6Vof>es, 15 C. B. 667. 

See also Lockett v. Nickiin^ 2 Exefa. 
93. 

(«) 9 Kxch. 516, cited per Martin^ 
B., W heeler v. BweUbje^ Id. 671 ; 
Parker t. Ibbeiso/tg 4 C. B,, N. S., 
352. 
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examination admitted that there was a usage in the trade to 
dismiss with three monthn* notice ; and the Court thought that 
evidence of this usage was properly admissible to annex a term 
to the written contract, for^ “ general usages are tacitly 
annexed to all contracts relating to the business with reference 
to which they arc made, unless the terms of such contracts 
expressly or impliedly exclude them.” 

In Ilumfrcy v. Dale (y), evidence of usage Tn a particular 
trade was held admissible to fix with liability as principals 
brokers, who in that character had signed a contract for the 
purchase of oil, which was therein described as sold to their 
principals — such usage not contradicting the written instru- 
ment, but explaining its tcmis or adding to them a tacitly 
implitjd incident. ^ 

Kvi<i(in<-o nr The limitation of tin* leading rule iust intimated must, 
vii'ry'itu/" howover, b(! carefully kept in view. Evidence of usage is 
wriitor/con- inadmissible if it bo inconsistent with,^ or if expressly or by 
implication it contradict, the terms of the written contract 
between the parties (?). “Usage,” says Lord Lyndhurat, 
C. U. (a)> “ niny be admissible to explain what is doubtful ; 
it is never admiasible to contradict what is plain.” 

Tliis restriction *>f the rule may bo illu.stratcd by Spartali v. 
Ilenet'ki' {h). There the action was brought for bfeach of a 
contract for the sale of word by the plaintiffs to the defendants, 
the broach alleged ift the declaration being, that the defendants 
refused to accept the said wool to the damage of the plaintiffs. 
3*0 this declaration the di'fendants jileadr'd {inter alia), that the 

(n) f K. & B. 266 ; S. C. (affirmed C. B. 615. Smith, t. Jtffrytt, 16 M. 

ill Error) 1 K., B., & E. 1004, where &W. 5(51, w ill, if carefully Bcrutiniseil, 
the prior caiiesarc coiiimentcd on. be found useful, as showing the differ- 

^ (;) See juti^m. 3 E. & B. 703; ence which exists between evidence 

Prtsion V. Mtrttav^ 2 MT. Bl. 1240. merely explanatory of the meaning of 

(o) BlacktU Po}fal Exch. a word usetl in trade, and evidence 

2 Cr. Sc J. 249 ; Ilaii v. Junson^ 4 K. which goes lieyond this limit, and 

k B» 500. would have the effect of setting up a 

(5) 10 0. B. 212 ; Oodif v. Rost^ 17 new contract between the parties. See 

C. B. 229, 234 ; Hitdiin v. Groomy 5 also v. OodiSy lOBxCh. 191, 194. 
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plaintiffs refused to deliver the goods in question, and also that 
they discharged the defendants from peiformanco of tho agi'ec- 
ment on their part. 

The written contract of sale in this case stipulat'd that the 
g(H)ds should be paid for by ciish in one month, less discuuiit. 
It appeared in evidence that tho defendants had domundt'd the 
goods before the exi)iration of the month, but that tho plain- 
tiffs refused tO deliver them unless paid for. Thus far, then, 
tho plaintiffs had failed to show a broach by the defendants of 

■it 

tho contract declanid upon, and in this perplexity they sought 
to prove, that, by tho usage of the wool trade, a vendor selling 
under such a contract was not bound to delivi'r his goods 
Avithout payment. Tho Judge at Nisi l*rius, howev('r, and 
the (lourt in banc, held that tlie evidem-e tlius tendered by tho 
plaiutifts Avus inadinissTide, because the imadent squght thereby 
to b(j annexed to the written contract Avas inconsistent with, 
and contradictor\' to, its terms. 

Similar in principle to the foregoing decision, though bearing 
directly up«»n the law of landlord and tenant, is the judgment 
in Webti FlniniiK >'{(■). There it ap])eared that the plaintiff 
had held a farm under a lease containing a covenant, that the 
h-ssee should, on an assignment of the term, bo paid by the 
Incoming tenant for certain specified matters conuecti:d with 
the cultivation of the farm. Tho acjtion was brought to 
recover a sum of money for^Jbtffur/e {df, being an allowance 
Avhich, by the custom of the country, Avas payable to an out- 
going by an incoming tenant, but which avus not mentioned in 
the covenant. This evidencti was held to be inadmissible, upon 
the ground that tin? express stipulation f*>r certain .specified 
allowances excluded a claim for any other matter ; Bayhoj, J., 
observing, that if the lease had been .silent as to tho terms 


(r) 2 B. & AM. 740. id) See Iiuhrrt» v. liarker^ 1 (Jr, k 

See alflo ife Sfroud, 8 C. B. M. 803 ; TcniiCH <Ie la Lf. 7 , tit. 

ari«l cases there riuA ; Clarh; v. /toy- “ FaMa;*e.'’ 
stone, 13 M. & W. 752. 
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upon which the tenant was tu quit, the custom of the 
country might have been relied upon as evidence in support of 
the right, hut that the distinct mention of some allowances 
excluded others not named. 

• 

The following remarks of Mr. Justice Colet'idge, delivering 
judgment in a recent case (/'), exhibit so lucidly the foundation 
and limits of that particular rule of our law of evidence, to 
an exaininatiun of which tliLs chapter is principally devoted, 
that any further comments having reftarence to it will he 
wholly needless. “ Merc^ntile contracts,” observes the learned 
Judge, “ are very commonly framed in a language peculiar to 
inerchants : the intention, of the pai’ties, though perfectly 
well known to themselves, would often he defeated if this 
language were strictly construed according to its ordinary 
iniftort in tl^c world at large ; evidence, therefore, of moTOan- 
tile custom and usage is admitted, in order to expound it and 
arrive Jit its true meaning. Again, in gll contracts, as to the 
subject math'r of which known usages prevail, parties are 
found to proceed with the tacit assumption of these usages ; 
they commonly r<!diie,e int(> wiiting the sjMicial particulars of 
their agreement, but omit to specify these known usages, 
which are included however, as of course, by mutual under- 
standing : t'vidence, therefore, i>f .such incidents is receivable. 
Tlie contract, in truth, is partly express and in writing, partly 
implied or umlerstood and unwritten. Hut, in these cases, a 
ro.strictiim is establislu'd on the soundest principle, that the 
evidem^o received must not be (»f a particular which is repug- 
nant to, or inconsistent with, the written contract. Merely 
that it varies the apparent contract is not enough to exclude 
the evidence ; for it is impossible to add any material incident 
“ to the wiitfbn terms of a contract >vithout altering its eflfoct 
more or less. Neither in the construction of a contract among 


{t) Bnmm v, Bynu, 3 B. A B. 703, the facU in which case are shortly 
autc, p. 401^ 
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merchants, tradesmen, or others, will the evidence be excluded 
because the words are, in their ordinary moaning, unambigu- 
ous ; for tho princii>le of admission is, that words perfectly 
unambiguous in their ordinary moaning are used by tho con- 
tractors in a different sense from that. What words more 
plain than * a thousand,* a * week,* a ‘ day ’ P Yet the coses 
are familiar in which * a thousand ’ has been held h) mean 
twelve hundred (/) ; * a week ’ a week only during the theur* 
trical season {(j ) ; *a day’ a working da/ (//.). In such cases 
tlio evidence neither adds to, nor qualifies, nor contradicts, tho 
written contract; it only ascertains it by expounding tho 
language ” used by the contracting paHies. 

At this point of our inquiry, it may, perhaps, bo asked — 
How are tho varitius questions whicli arise respecting the 
construction of wi’itten contracts and the admissibility of 
evidence explanatory of them to Ijo doteriniiu'd P Such ques- 
tions, first, may be ])Uijply of law, for the opinion of tho f'ourt; 
or, secondly, may involve matter of fact as well as of law ; or, 
thirdly, may bo wholly for the jury. Tii reganl to tho two 
former classes of cases, the following remarks of J., in 

Sihorc V. WikoH (»), will bo found instructive : — 

“ The first general rule,” says that learned Judge, “ is that 
all instruments in writing are to bo construed by the Court (k), 
and tho meaning of the terms einploye<l is to be nscxTtaiiusl 
and fixed by reference to tho whole iiistrunient, but t») nothing 
beyond it, unless specijilly referred to in the inslrument itself. 
But this rule is subject to many exceptions, h’irst, where the 
instrument is in a foreign lutiguugc ; in whicli case tho jury 


(/) Smith V. irt7«on, 3 B. S. Ad* 
728 (ante, p. 498, n, (c) ) ; cited per 
Lord Cranworth^ C., Mackenzie v. 
Dunlop^ 3 Macq. H. L. Ca. 26, wbo 
remarks that ‘^General usage can ouly 
be proved by the multipUcation of i^ar* 
ticular usages : Id. 27. 

Grunt V. MadduXy 15 M. & W. 


737 .^ 

(A) Cvchrnn v. 3 Esp. 12L 

H) 5 Scott, N. B. 988. 

(k) The reason of this rule 
that the Cuuri is su^jposed to bo V>cttor 
quali6ed ilian a jury fur discharging 
this duty : ride |H;r Jkiaule, J., 5 Bcoti, 
N. R., 979. 


QiK^Ntion.H ns 
to miiiiiftMl- 
btlity fiitii 

of ovi- 
dciiKO of 
tuta^u, ^c. 
how deter- 
luinud. 
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must ascertain the meaning of the terms upon the evidence of 
persons skilled in the particular language. Secondly, if the 
instrument bo a mercantile contract, the*moaning of the terms 
must he ascertained by the jury, according to their acceptation 
am6ngst merchants. Thirdly, if the terms are technical terms 
of art, their meaning must in like manner be ascertained by 
the evidence of persons skilled in the art to which they refer. 

such cases the Court may at once determine, upon the 
ins])cctiou of the instrument, that it belongs to the province 
of the jury to ascertain the meaning of the words ; and there- 
fore that in the inquiry extrinsic evidence to some extent must 
be admissible ” (/). 

llcsidcs the above, there are also some other cases in which 

♦ 

tho meaning of words employed in a written instrument is a fit 
subject of inquiry upon evidence before a jury ; but these arise 
not out of the language of the writing its61f, but in consequence 
of facts that are brought to the knowledge of the Court by 
evidence dehon tho instrument. In such cascs> tho first duty 
of tho Court is to ascertain tho meaning of tho words them- 
selves, taken in connection with the whole context, and next 
to apply them to their i)ropcr object. In ascertaining the 
meaning of any particular terms, tho first rule is, that they are 
to l>o tukou in their plain and ordinary meaning, unless from 
tho context it should appear that the party has used them in a 
dilforeut sense. Tho first step in the inquiry, therefore, would 
1 ) 0 , whether it appears upon the face of the instrument itself 
that tho writer has used the terms in any particular or extra- 
ordinary sftnse; for, if that should be the case, then tho 


(0 In Ltwu T. MarsIuiU^ 7 Jji. k 
Gr. 743-4,* the Oonrt observe, **We 
take the acknowledged distinetion to be 
this : — If the cTidonoe offered at the 
trial by eitberparty ia eridence by law 
admudble for the tleierminaiion of the 
queBlIon bribre a jury, the Jadge is 
bound to lay it before iliexn, and to 


caU upon them to decide upon the effect 
of such evidence ; but whether such 
evidence, when offered, is of that oba* 
raeter and description which makes it 
admissible by law, is a question which 
is for the determination of the Judge 
alone, aud is left solely to his decision/’ 
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instrument must be construed according to that x^a^oular 
sense, wHether more or less-extensive than the primary mean- 
ing of words themselves. But if no such intention appears 
upon the face of the writing, it then becomes the duty of the 
Court to construe tihe words according to their plain, genikral, 
ordinary meaning (^i), subject to certain qualifications. First, 
jf the words used be technical terms of law, the Court must 
take them according to their strict legal acceptation, althoiigh- 
in general and ordinary use they may have acquired a moro 
extensive or a more litnijted sense : secondly, whether they are 
technical tenns of laV or words of ordinary use, the Court 
, may give them a more enlarged or more limited construction, 
whenever it is fomid that they cannot otherwise be applied at 
all”(«). 

In Gether v. Capper (o) two methods of construing mercantile 
contracts are thiis indicated by Maule, J ., — such instruments, 
ho remarks, “ are frequently so framed as to require consider- 
able force of construction to apply them ; and in such oasos 
the Courts have considered that they ought to be dealt with so 
as to give effect to the general intent that is to bo gathered 


(m) “ The general rule,” aays Tin- 
dal, a J., 6 Scott, N. R. 1037, ‘‘I 
take to be, that, where the words of 
any written instrament are free from 
ambiguity in themselves, and where ex* 
ternal circumstances do not create any 
doubt or difficulty as to the proper ap* 
plication of those words to claimants 

under the instrument or the subject* 
matter to which the instrument relates, 
such instrument is always to be con* 
aimed according to the strict, plain, 
common meaning of the words them* 
selves ; and that, in such case, evidence 
jdehors the instrument, for the purpose 
of explaining* it according to the sur- 
mised or alleged intention of the parties 
to the instrument^ is utterly inadmis- 
sible.’* 


** Where the iutGntion of the parties 
to a contract is sufficiently apparent, 
effect must be given to it in that sense, 
though some violence be thereby done 
to its words. Where the intention is 
doubtful, the safest course is to take the 
words in their ordinary sense/’ Per 
Cr€»9wtU, J., WiUton v. lievan, 7 O. 
B. 684. \ 

Sec Cljvat v. Binghjom, 23 L. J., 
Q.B., 20 ) Sweetinff v. Darthez, 14 C. 
B. 4^ ; Jteid V. Fairbankt, 13 0. B. 
692; ilezeliine v. Sujgen, 1 Bxch. 
8§6 ; per Parke, B,, Bland v, Orow- 
Bxch. 629. 

(n) Per Erekine, J., 5 Scott, N. R. 
9S8-9. 

(o) 18 0. B. 707 ; 8. C., Id. 89. 
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from the whole of the instrument,” this rule ofi construction is 
however ** to be had recourse to only in canes of necessity, 
whore it is pretty clear that the parties haHl some intention 
which cannot take cfiFcct at all if a rigid rule /f construction be 
apj^ed to the instrument.” But agiiin — irf is imiiorativo on 
the Court “ to adhere to the language of tao contract where it 
has provided exactly for the event which/ has happened. A 
party has a right to say — * I have used Ininguiigo which aptly 
expresses my intention, and therefore it is unnc*cessary to liave 
recourse to the power of construction/ which is applied to 
obscure and doubtful contracts. I omy ask of the Court to 
give the natural moaning to the wor<^ used in the instrument < 
before it, without looking pithc/ to the right or to 
the left.' ”♦ 

In regard to the third class of cases, specified at p. 505, it 
will be suffici<‘nt to sa)’, that wlu/ro tb(>re is an oh^ction to be 
made between two meanings, eith/er of which is assignable to 
a phrtusc or expression occurrhiig in a written contract, or 
between two or more persons of things, to which such contract 
may relate, the question will j^operly be one for the jury, not 
for the Court to determine (//}'. 

When', moreover, a question ns to usage or oustom arises 
upon a mei’cantile c<mtract 'or upon a lease, and the jury aro 
ebarged with its soluliuu,, tho precise inatti'i* for their con- 
sidoration will bo whether there was a recognised 

practice and usage with reference to the transaction out of 
which the particular written contract, which is the subject 
matter of the action, urose, and to which it related, which 
gave a particular sons*5 to the words employed in it, so that 
the parties might heV supjKiscd to have used the words in 
such sense (g) ; or whether ^ there was, in truth, any local 
custom such as it hs^ b(^o^ proposed to annex to tho written . 
oon^^t. 

(p) See per Maule^ J., Smith t. 

8 C. B. 59. 


(q) JaOgm. 7 H. & Or. 744. 
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The character and description of evidence admissible for 
the purpose of thus annexing a term to a mercantile contract, 
is* the fast of a general usage and practice prevailing in the 
particular trade or business, not the judgment and opinion of 
the witnesses who may he called to speak td it ; for a contract 
may be safely and correctly intcrj[)rotcd by refcronco to the 
fact of usage, as it may be presumed that such fact was knowi 
to the contirncting parties (/•), and that they contracted in con- 
fortnity thereto ; but the judgment or u])ini(ai of the witnesses 
called atfords no safe guide for interpretation, because such 
judgment or opinion must necessarily bo confined to their own 
knowledge (s). 

Again, in order to justify the jury in finding for the usage, 
it must be shown to be c<?/’/u/H,*and to be yeuvral, in the brunch 
of trade or business in regard to which it is sot tJp, so as to 
authorise a presumption that it is known to those dealing or 
conamiod in that branch of trade or business ; fi)r the rights 
of parties ought to be determined by 1ft and not by any 
vague, indeterminate, or partial usage of particular ])orsons or 
places; a strict adherence to this principle is essential to a 
sound and consistent administration of justice. A departure 
ii'om it would work great injustice, for no man could know 
what were his rights or duties, if they were to he determined 
by loose evidence of custom or usage (f). 

Notwithstanding the adverse opinions cxprt'ssod by some 
eminent judges (n), inr regard to the policy of admitting 
evidence of usage, or custom to explain or rary (x) written 
instruments, it will be collected from what has been thus far 

(r) At to tbit presamptioTi, tec, /ntur. 2 Sumn. (U. B.) R. 377 ; 
however, the references, infra, n. (u). jadgm. JliUton y. Warren, 1 M. A W. 

{$) Jndgm. 7 M. A Or. 744. ^ 475. 

(t) Berktkire Woollen Co. r. Proe- {x) The meaning of an insimment 

tor, 7 Cathing (U. S.) R. 422 ; judgm. is, in troth, varied by annexing a term 
Re 8 C. B. 531. to 4t (tee ante, p. 504), even tlmugh 

(u) bee, per Lord Denman, C. J., such term be not inconsintent wiil;tftny- 
Traeman v. Loder, 11 Ad. A B. 597 ; thing in the iniftraroeot. 

per Story, J., Donnell v. CulumhiaH 
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said, that evidence of nsage maybe offered for variofts purposes 
in oonneotion with their interpretation. 

It may, for instance, in some cases be offered to annex 
incidents to them, to explain p. particular word or phrase 
appearing therein,' or to clear up and render definite and 
preciso that which was indefinite and ambiguous. Coni^ng 
my attention for a moment to the case -of an ambiguous con- 
tract, wo must remember that it always rests with the plaintiff 
suing ex contractu, to set forth in his declaration with predsibn 
the agreement upon which he relics, and should he at the 
trial fail in establishing such an agreement, ho may bo non- 
suited, or, at all events, may have to apply for leave to 
amend (y). Again, should the contract itnclf, which he then 
produces in evidence, ho altogether ambiguous and mean- 
ingless, ho'^will equally fail, because, ns just observed, the 
onus is cast upon him of making out his right of action, and, 
further than this, of convincing the Court that the construction 
which ho has put upon the particular contract in declaring, is 
tho true one — all which ho would have failed in doing if tho 
matter were left at all doubtful. 

An Anonymous case, illustrative of the foregoing remark, 
was adverted to by Jereis, 0. J., on a recent occasion (s), whci^ 


(y) It IB moTOover a rule, that ambi- 
gunm placitum interprotari debet contra 
profmotom : Leg, Max., Bid cd., p. 
536 ; Mowt t. Foraitr^ 5 C. B. 220 ; 
Ach^oyd v. Smithy 10 C, B. 182 ; Id., 
n. (a). 

But, "if a declaration contains alle* 
gations capable of being nnderstocxl in 
two nenseci, and if understood in one 
aenae it will suat^n tho action, and in 

Mother it will not ; after verdia it 
laiiBi be eoDstrued in the aense which 
will support the action : ** per Lord 
TVnro^ Atmens t , Bldertw^ 18 C. B« 
54SL#< 

pleading (except in dedueuig 
litle)» a deed may be set out, either in 


its terms, leaving the Court to oonetrue 
it according to tho legal effect of those 
terms, or the party may take the re- 
sponsibility of stating it according to 
the legal effect which it is contended to 
have : judgm. Lf^rd Newharoiugh ir. 
SchrSd^r, 7 C. B, 397. 

Where a promise is ambiguous, it is 
to be construed ** according to thesense 
in which the promisor mast be snpposed 
to wbh and to believe that the promise 
should be understood by the promisee:** 
judgm. Mawaii v. Lard Lond€$^ 
barauffh, 23 L. Q. B„ 177, 184 ; 
iS. (7., 3 E. & B. 307. 

( 2 ) 10 G. B. 889. See Duncan v. 
npham, 8 C. B. 225. 
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the jury fot&d that the oontraot produced to them was ** quite 
uninteUigihle ; ** and the Judge was held justified in ruling 
thereupon ti^t tlie plaintiff had failed to sustain his declara- 
tion. The case of Boden v. French (a) may also be consulted 
upon this subject. There the plaihtiff declared against the 
defendant, who was a coal factor, for a broach of contract, in 
selling coals “ otherwise than for ready money, to wit, at tiro 
mont/is* credit.** In order to sustain his action, the plaintiff 
produced a letter of instructions fi'om himself to the defendant, 
directing him to sell coal “ at such prwe as would realise not 

less than per ton net cash.** lie provtHl also, that the 

coal in question had been sold at a credit of two months ; but 
it appeared to bo customary in the coal trade to sell coal at 
such credit, unless it was sold on the wharf. Tho Court wore 
of opinion that the letter of instructions was Essentially 
ambiguous in its terms — admitting of at least three different 
significations — and that, regaid being had to the usage proved 
at the trial, the meaning which the plaintiff himself had 
assigned to the instructions was not tho true one. In this 
case, accordingly, the plaintiff was nonsuited. 

vin tho preceding chapter I have not (as may have been 
remarked) attempted to enter generally upon an examination 
of even tho leading rules of construction applicable to written 
contracts ; to do so efficiently would have required an amount 
of space which is not ‘at my disposal; at its conclusion, I 
cannot, however, forbear from laying before tho student tho 
following brief epitome of some of the rules alladc(t*'to — so 
worded as perchance, without much effort, to fix itself in tho 
memory : — * 

“ The sages of the law,”<it has been said (6), “ in tho 
exposition of treaties, pacts, statutes, testaments, deeds, and 
other instruments, have used and handed down to us rules 


(a) 10 0. B. 880. .Howud (IT. R) R. OIL 

Qf) See aig. JUmdou r. Tobjf, 11 
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which are oommondod as ihc dictates of onlightdhed reason 
and common sense,” whereof the following will suffice for the 
present, viz. — 

1. That tho construction bo made on the entire instrument, 
and that one part of it dd help to expound another, and that 
every word (if it may be) may take effect, and none be 
rejected (c), and that all tho parts do agree together, and there 
be no discordance therein — ex antecedenlibm et consequentibm 
eat opHnui interprctalio, for turpia eat para qua; cum auo toto non 
cotivenit, mah'dicta expoaitio qme corrumpit textnm. 

2. Tliat the construction bo such as that the whole and 
every part of it may take effect, and as much effect as may 
bo for that puiposc for which it was made (</). 

3. To cavil about the words in subversion of the plain 
, intent of the parties, is a malice against justice and tho 

nurse of injustice (r). 

4. A man ought not to inst on tho letter only, nam qui 
heeret in Uterd tuvret in cortice, but he ought to rely upon tho 
sense, which is the keniel and tlie fruit, whereas tho letter is 
but tho shell (/,)• 

6. Falafi orthographm, falan grammatica non ritiat carlam tud 
eoHceaaionetn ; nor tho singular instead of tho plural number,' 
nor tho plural instead of the singular (//). 

6. Tho office of a good expositor is to make construction on 
all tho parts together of ah instrument, and not of one part 
only by itself — nemo cnim aliquam partem rccte intelUgere poaait 
atdequdm totum iterum afque iterum j>orlegerit {h). 

7 . Oenstructiou must be made in suppression of the mischief 
and in advancement of the remedy (i). 

Should the construction pn>fFcrcd of on instrument be found 

fe) 8 m Wallwr t. (7t2e«, G C. B. €62. {g) Etal of Skremihirj^a eaae, 9 

{it Sltq>p. 87. Bep. 48 a ; Co. latt 146 b. 

(*) Sm nnekmerUM r. Tracy, (A) AtMote College eate, 8 Bop. B9 
Howd. m. . b; 8Tiii,Abr. 181. 

(/> T. Shidd, Plovd. 467. (»> Go. liU. 881 b. 
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to violate ally of the rules above laid down, ex. gr. by dwelling 
upon a word only in disregard of the preceding tuid succeeding 
parts ; should it corrupt the text or go but skin deep into its 
moauiug, overlooking ihe geneiul purport and effect of the 
writing — we may at once reject it as fallacious, as based on 
wrong principles, and likely to frustrate rather than effectuate 
the intention of the contracting parties. 


Note. — In Kirehner v. Vtnvt, 12 Hoo. P. 0. G. 861, 899, the Court obaer4o 
— eommenting on and dissenting from Qilkiton v. Middleton, 2 C. B., N. 

134, and Neieh v. Graham, 8 B. fc B. R05 — that " when evidence of the usage of 
a porUcttlar place is admitted, to add to or in any manner to affect the eonstruo* 
tion of a written contract, it is admitted only on the ground that the parties who 
made the contract are both cognisant of the usage, and must he presumed to have 
made their agreement with reference to it. But no such presumption can arise 
vhenoue of the parties is ignorant of it." Ace. Sweeting v. Pearce, 7 0. B., 
N. S., 449, cited ante, p. 500, n. (q). 
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CHAPTER V. 

THE CAPACITY TO CONTRACT— HOW IT MAT BE AFFECTED. 

I HAVE now to Rpcak of the capacity to contract — to show 
how in some eases this capacity may he affected hy the 
character with which a contracting party is clothed — how, 
in other coses, where tlie capacity to contract remains unim- 
paired, the mode of coitiracling is novcrtlielchs subjected to 
modification. 

The matters intended for consideration in this chapter seem 
naturally to subdivide themselves into two branches, of which 
the first will involve an examinution of contra(‘ts by Mercantile 
Persons, to wit, J*riucipal and Agent — Partiiei's — Inc»>rporntcd 
Rodics — Rankrupts ; and. the second will include such 
inquiries as may appear rcqui.'>itc in regard to contracts by 
Non-taioroantile l*oi*sons, to wit, Eemes Coverts, Infants, Non 
Compotes Mentis, Executors, Administrators, and Insolvents. 

In treating of contracts by tho pai'ticular parties just enume- 
rated, I shall ondonvuur strictly to confine my att«'ntion to tho 
subject which is indicated by tho general heading of this 
Chapter, referring, for full informatlbn ro'^pecting tho various 
topics touched upon, to such standard works i*eluting to^them 
as will from time to time be specituHl. 

Sect. 1. — Co»fnteiH tcith Mcivanti/e Persons. 

In treating of tho mode of contracting by mercantUo persons, 
of tho manner in which their contracts may be affected by the 
oharactors which they have assumed, or by the relations which 
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exist between them, some brief remarks must first be made on 
the relation of Principal and Agent, which is one of paramount 
importance in regard to the proposed itiquirj'. 

** Agency,” says Mr. Chancellor Kent in his Commenta> 
ries (a), “is founded upon a contract, cither express or implied, 
by which one of tho parties confides to the other the manage- 
ment of some business to be transacted in his name or on his 
aecottni, and by which that other assumes to do tho business 
and to render an account of it.” As the obligatory force of a 
contract rests on tho consent of the contracting parties (A), so 
tho authority of an agent to contract for his principal rests on 
tho consent of his principal ; and the question, whether there 
was consent to the contract or to tho authority, is to bo till'd 
according to the general principles for trying other ques- 
tions (c). • 

Tlie maxim of the Pomnn law, //«/ Muntiat ipse feeisst' 
ridetm' {d), indicates briefly, but correctly, the ground of 
liability of a principal for tho act of his agent ; ami, in the 
Cth Hook of the Decretals (c), (which are a eom])onVnt part 
of the Corpus Juris Cuuoum C/") )> wo meet with tho same rule, 
expreS-cJ almost in tlic form which is so familiar to our 
lawyers, fpii facil per ulium ei>t pvrinde nc si faciat per 
seipsuMK 

Tho more enunciation of tho rule just stated, shews hoW 
wide must bo its practical applicability ; and a littlo reflec- 
tion will convince us, ^ha't comparatively few mercantile 
transactions, or conti’acta made in tin* ordinary course of life, 
are conducted exi-lu^ively by the principals, and without the 
intervention of any tliird partj. A merchant, for example, 
employs his clerk to write his usual buKiness letters, to keep 

{n) 7th eel., \fil. 2, p. 7S4. (f/; MaiMltue rst gmmdiim quid 

{h) Ante^ p. 255. nltcni cofiimiUcre. BrUaon. ail verb. 

{c) Per ErU^ J., Front r, OHrer^ 2 Mftndare.*' 

B. IlL B. 318. {€) Ad linein. (Heg. .fiir. 72.) 

Obligatio nuuKUti eoiuMiiaa contra- </; An to which aee Irting’n CSv. 
h€ntiaiii oonsuitit. D. 17. 1. pr. L.« 4th ed., pp. 2S1-285. 

li a 2 
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his books, and, not unfrcquontly, to conduct bis most confi* 
dcntial and important negotiations. So, if a person enters 
a shop, in order to purchase tlie common necessaries of life, ho 
will, in most cases, have to deal, not immediately with tho 
principal, but with his .servant or agent, entrusted mth tho 
management of his business, whose duty it is to hand over to 
customers such things a.** may bo required, and who is autho- 
rised to receive from them tho price. 

It is, moreover, a true propo.^.ilion, subject only' to .some few 
exceptions, that “ whatever a man mii Juris may do of him.s<*lf 
he may do by another ” (ff ) ; and Ikuico we may readily infer, 
that the matters transacted through the medium of agents are 
vastly multifarious. The quc.stion, itidecd, in all cases in 
which a plaintiff seeks to fix a defendant with liability upon a 
contract, express or implied, must necc.ssarily be “ whether 
such contmet wsw made hy the defendant by himsedf or A is 
agent, with tho plaintiff or his agent" {h), and not merely 
whether the contract was entered into by the parties treating 
directly with each other. “It is a clear ndc that where a 
|K'rson is profe.ssedly aefing us agent for another tho principal 
is bound and not the agent ” (<■)• 

There are, indeed, i«>ine persons, rr. gr. infants, married 
women, idiots, lunatics, and outlaws, who, ft)r rea.sons which 
will 1 m' specified in the subsequent section of thi-s Chapter, 
are wholly or parti.illy incapable of contracting, and who arc, 
therefore, to a like extent incapacitated from contracting by 
agent (A-). It by no means, howi'ver, follows that a person 


(y> Story on Ayxincy, 4th ed., p. .'t. 

To the alH>ve rule tliere are, lioir- 
ever (ae intiinAUHl in the souo 

exceptions. Thus, iu Cumbti^a rrw, 
9 Rep. 76 a, it Is ssiil that ** there aie 
some things personal and su insepnmbl j 
nngexed to the person of a ni.iii that he 
ennnot do them hy enother " So the 
perforoaoce of n work of taste or art 
oimfided to A. could not by him be 


delegatoil to B. ; nor could a judicial 
ofticcr, unless under some special sta- 
tutory provision, depute his functions 
to another. 

{h) Judgm. 15 M. V W. 526. See 
Coombt T. BriiUvl and Exeter B, C., 3 
H. & N. 1. 

Judgm. Let v. EvereB, 2 H. A 
N. 291. 

tk) Story on Agency, 4th ed., p. 6. 
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incapable of contracting on his own behalf is incapacitated 
from acting as ^;ont for another ; thus, a married woman may 
plead her coverture in answer to an action brought against hor 
as indoiser of a promissory note, but she may bind her husband 
by indorsing it provided she bo duly authorized by him for 
that purpose (/). So, an infant may, in many coses, act ns 
agent for an adult (»»). 

Tlie authority confided to an agent may bo of one or other 
of three kinds : There may be 1. an express limited authority 
given to the agent to do some pai’ticular act, or to make some 
particular contract; 2. a larger autluirity, to make all con- 
tracts, or to do all acts connected w’ith a parti(‘ular trade, 
business, or cmjdoymenf (n) ; or, an authorify to do all 
acts, without rcfen'uco to their precise character, which the 
principal may personally do, and which he may, without 
violating the law, do by deputy. The first of these three 
kinds of authority Avill suffice to constitute a npccial, the 
second, to constitute a gmeraJ, the third, to constitute an 
uniformly agency ; but, as this last sj)ecies of ag<'ney is (as may 
readily be supposed) of rare occurrence, w«‘ may here proi>erly 
confine imr atUuition to the two form(*r kinds. 

Of a xpoeial agency, an example would «»c,cur, if I com- 
missioned a friend to purchase a specific thing for me and on 
my account ; of a general agency, where my servant onlers 
goods of the neighbouring tradesmen for ray use, without any 
express instructions from me, but in the usual and admitted 
course of his duty (o). 

In relation to this latter kind of agency. Dr. Sbiry {p) 
remarks, that “ one man may be a general agent for his 
principal in one business, and another may bo his general 

(0 Lvrd V. UoU, 8 C. K. 627 ; (»> Htwiy Agency, 4tb cd., p. 19. 

LittduM T. Bradvedl, 6 C. B 563 ; (o) 8ee, per Lord Abingtr, t} B., 2 

CVee T. Bavin, 1 Cunp. 485. 8 m M. AW. 181. Sutamm v. SUompt, 
Smith V. Manack, 6 C. B. 486. 7 B. A B 879, exeroplific* tbe nctnr* 

(flt) Co. LHt. 52. a. See Lord t. of a general agency. 

BttU, eopra. (p) Stoiy on Agency, 4tJt ed., p. 23. 
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agent in another business : and, in such case, each .agent will 
he limited in his authority to the particular business within 
the scope of his {)cculiar agency.” Thus, “ if a man should 
bo at once a banker and a merchant, carr3'ing on each business 
distinctly, with separate clerks and agents for each branch, on 
agent in the one would not bo deemed to possess any authority 
to act in the other ; although each would or might, in a legal 
sense, bo deemed a general agent.” 

Tho fact of ugonoy may bo proved by proving an express 
autliority given to tho alleged agent ; by shewing circum- 
stanecs from which the rei]uisito autlnnity must necessarily 
or may reasonably bo inferred ; or by establishing the existence 
of a particular relation between parties whence an authority to 
contract will be iini)lied by law : for instance, tho relatioawf 
partners, by whi(!h relation, when complete, one partner 
htHioiucs at common law the agent of the firm for all purposes 
necoasnry for carrying on their particular partnership, whe- 
ther general or special, or usually belonging to it ; or the 
relation «)f husband and wife, in which tho law, under eertain* 
circumstancc.s, considers tho husband to make his wife an 
agent (j). 

To explain and illustrate those remarks, let us .suppose that 
an action for goods sold and delivered, or for work and labour, 
is brought by A. against U. The phiintill^ on w'hom, in such a 
case, the burthen of proof lies, must, in order to recover against 
tho defendant, show that he (the defendant) contracted 
expressly or impliedly with tho plaintiff ; expressly, by wmlting 
a oontract witli the plaintiff; impliedly, by giving an order to 
him under such circumstances as show that it was not to bo 
gratuitously executed ; and if tho contract was not made by 
tho defendant in person, it must be proved that it was made by 
an agent of the defendant duly authorised, and that it was 
mfkde as his contract if). Assuming that the contract in the 


(j) Jttdgm. IS ai. A W. sa7. H>W Hcfl-uu, 16 M, A W. 627. 

{r) Jttdgni. JRtg»tU r. JLewit, and See Uiggint y. Hcfbintf 3 Exeb. 163 ; 
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^ren case was made by a third person, the point for decision 
will be — ^whether that third person was an agent for the 
defendant for the purpose of making it, and tmdc the contract 
as such (s). 

Now, in accordance with what has been already said, the 
agency may, under the circumstances supposed, bo constituted 
by an express limited authority to make such a contract, or a 
liirgcr authority to make all contracts fulling within the class 
or description to which it belongs, or a general authority to 
moke any ; or it may be proved by shewing that such a 
relation existed between the parties as by law would create 
the authority. If proof to such effect be given, and if further 
it be 8hcwn.ihat.ilie.agcnt..iu making the contract acted on 
the authority given to him, the principal will bo bemnd by tho 
contract, and the agent’s contract will be his contract, but not 
othenrim' (/). 

Agency, then, may bo created by the immetliafe act of tho 
principal, that is, by really giving authority to the agent, or 
Tepresenting to him that he is to have it ; or by constituting 
that relation to which the law attaches agency. It may also 
b«‘ created by tho rcjnvwntation of the defendant to the plain- 
tiff that the party making the contract is tho agent of tho 

defendant, or that such relation exists os to constitute him 

. . * 

agent ; and if the plaintiff really makes tho contract on the 
faith of such representation, tho defendant is bound, because 
ho is estopped from disputing the truth of it with ^respect to 
that contract (») ; and tho representation of an authority, is 
quoad hoc, (by virtue of tho doctrine of estoppel) precisely the 
same thing as a real authority given by tho defendant to tho 

BaUey t. Macatdey^ 13 Q. B. 815 ; or not, that a reasonablo person would 

Patriek t. ReynotUs, 1 0. B., N. S., infer that a certain state of things ea- 

727. iste, and acts on that inference, he shall 

(<) See note (r), p. 51S. be afterwards estopped from denying 

(0 dudgm. 15 IL A; W.,527. it :” per Bramwellt B., Corniih t. 

(u) The role is that a man so Ahingiim^ 4 H. A N. 556. 

condnets bimselfi whether intentionally 
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supposed agent. This representation may be made directly to 
the plaintiff t or made publicly, so that it may be inferred to 
have reached him, and may be made by icorde or conduct (v). 

Upon none of the foregoing propositions is there any doubt ; 
and the true decision of all questions invalving the law of 
agency depends upon the proper application of the principles 
sot forth in tlicm to the facts ; such application being made by 
the jury, with due assistance from the Judge. 

Assuming that an agency of some kind does in any g^ven 
caso exist, an important diffei-ence is to bo noted between a 
‘ general ’ and a ‘ particular ' agency ; for, “ if a particular 
agent exceed his authority, his principal is not bound by wfiat 
lie does (») ; whereas, if a general agent exceed his authority, 
hia^ principal w bound, provided what he do es, is within th.o 
ordinary and usual scoijc of the business which he is deputed to 
transact** (//). “ If a man by his conduct holds out another as 

his agent — by permitting him to act in tliat character and deal 
with the world as a genersd agent, ho must be taken to be the 
general agent of the person tor whom he so acts, and the lattef> 
is bound, though in a particular instance the agent may have 
exceeded his authority” (s). So, if one jicrson authorises 
another to assume the apparent right of disposing of property 
in the ordinary course of trade, .il^uust be presumed that the 
appai'ont is flio real authority, because strangers can only look ' 
to tlie acts of the put tics, and to the external indicia of property, 
and cannot know the private communictitious which may pass 
between a principal and his agent {a). If, however, a shopman. 


(•) Judgm. 15 M. & W. 527-8, 530, 
where the operation of the above rule is 
explained* Judgm. Freeman ▼. Conke^ 
2 Kxeh. 662 ; cited Bank of Ireland 
y, Trueteee of Emnd ChonVy, 5 H. Xi. 
Ca. 899 ; and cases died as illustrating 
dhelrine of estoppel in pais, post» 
Book III,, Chap. 4. Sweeting v. 
Fmree, 7 C. B., N. S., 449. 

<«) See, per £rie^ C. J., iSickene v. 


Irving^ 29 L. J., C.-P., 25, 29 : 8. C., 
7 C. B., N. S., 165. ^ - 

(y) Smith Lecta. on Contracts, 2nd 

ed., p. 305*; Smith L., 6th ed., 
p. 136. * 

(z) Per Pollock B.,. Smith y. 
McGuire, 8 H. & N. 562. 

(a) Per Lord FXknborougk C* J*f 
Piekering r. Busk 16 Kast, 33 ; 
Whitehead ▼. TutkeU^ Id. 400. 
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who is authorised to receive payment for goods sold orer the 
counter only, receives money elsewhere than in the shop, that 
pa^'ment would not necessarily be good. The piincipal might 
bo willing to trust the agent to receive money fur him in the 
regular course business in the shop when the latter was 
under his own eye, or under the eyes of those in whom lie had 
conddonce, but he might not wish to trust the agent with the 
receipt of money elsewhere (ft). 

The decision in Cox v. The Mullund Counties H. C,{i') lias • 
peculiar intero.st with reference to the power pos.scssed by an 
agent to bind liis principal ex contractu. Tt was there held, 
that the station master of a railway coini>.xny could not bind 
the company by a contract for surgical attendanco on an injured 
passenger withtait express authority for that purpose, for the 
cmjdoyer of an agiait for a particular purjiose gives only the 
authority necessary for that agency under ordinary circion- 
sttinces, or the powers usually cx( reused hy similar ngeuls, if there 
be any evidence to show a particular usage. “ Could it,' 
^kedtbe CVoirt, “ bo maintained that a coachman, from W’hosc 
carriage a passenger had fallen and broken his arnj, or by 
which another person had been run over, .... could bind 
his master by a contract with a surgeon to cure the injured .1 
person, and oblige his imister to pay the bill? Wo are of*^ 
opinion that ho could not.” 

The authority, Innyover, contided to an agent mast, unless Ana^ty 
a contrary intention manifestly appears, be undorKtor»d as 
extending to everything which is necessary for or usually '{jjjSSS** 
incidental to exercising it with effect, or carrying out the object 
for which it was entrusted {d). For in.stanco, an attorney. 


(6) Judgm. Kaye v« Brett, 5 Kxch* which, nee poHt, title ** Corporation. 
274 ; Stf^ry on Agency, 4th e<l , p. 1 13. See aluo Gilee v. The Tnff Vale R, 6% 

(c) 3 Kzoh. 268. Anoth^rr point 2 B. & B. 822. 

rained in thii caoe was, ns to the power (d) Story on Agency, 4tb ed., p. 77 ; 
of the company to appoint the serrant^ Baytey t. Wtlkine, 7 C. B. 880 ; 

who asenmod pa act in their Uehal^ Weetropp v. Solomon, 8 Id. 345. ** A 

without an instmment under seal — as master who sends his servant io buy 
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having boon once retained in an action, has clearly oast upon 
him the duty of taking the necessary steps during its progress, 
but is not obliged to consult his client, or to seek speciflo instruc- 
tions from him prior to each successive step in the action. 
Whore, therefore, the town council of a boijiugh retained an 
attorney to take proceedings in opposition to a rule nisi for a 
mandamus which had actually been obtained against them, 
and (the rule having been made absolute) they ordered their 
return to the writ <if mandainus to bo tiled, this was hold 
to bo a sufficient authority for the attorney to appear for the 
corporation at the trial of certain issues raised on the return (r). 

Let \is take, on the other hand, the case of an attorney who 
(without having a general retainer) is authorised to do some 
particular act ; his authority will tlien necessarily bo confined to 
doing such act ; and hLs right to recover for work done and 
matters incidental thereto, as against his client, will depend 
upon whether the business charged for fell within the scope of 
the authority with which he was invested or not (/). An 
uttormy is not justified in pledging his client’s credit to a 
bailiff or other officer for fees, which, according to the usual 
course of pnicfitv', ho ought, in the first instance, to pay out of 

gooilft, nnil gives him no money to pay, the authority usually coTtferreil thcrebj. 
ilouhtlesH ftutloirisi’H him to plotlgt; hi« (c) Rff/, v. Town CiiiincU of LlcU^ 
tfrodit ; tind u (km'iioii who ciii|iloyH iin 10 Q. 11. 534. 

Agent to ^ntrcliANO guotlM tin* usual (/) Seo JJawson r, LawUy^ 4 Esp. 
tcruia of Aliy inii'tioular Irudo, gives tlio G5. 

liko Authority, and so in other in- As to tho duty of an attorney who 
atanoes.’* Judgin. 1) M. h W. 7 IS. hus boon rotaiued to coudnet n suit, see 
(See x\ Sdomon^ 7 E. & Ih Whitchtiul v. Lord^ 7 Exch. 691 ; 

$79.) Harrig v. Ogbourn, 2 Cr. & M. G29. 

In the almve and sIinllAr the As to his power to refer it, see Fray 

jntle of law ntid couiinoii sense applies v. FowUs, cited ante, p. 84 ; SmUh y. 
quando ali()uid niandatar— inandaturet Troup^ 7 G. B. 757| 764 ; Faviell y. 
omne per quovl |ierveuitur ad illud (5 Fastern Oouniitg F. C.^ 2 Bxch. 344, 
Bep. 116) ; a rule of which the precise 351 ; Filmer y. Delher^ 3 Taunt. 486. 
mode of application must of course de- The implied authority of counsel to 
pend upon the partiexdar kind of consent to a compromise was considered 
offtney which may ebanco to be in in Swinfen r. Swinfen^ ), 0. B., K. S., 
queetion, and the nature and extent of 364, and CStamhen y. Jfoeofi, 5 Id. 59. 
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liis own pocket {g). Tlio attorney in the cause has been held 
liable for the costs of executing a ca. sa. to tlic bailiif, although 
not specially nominated by him (//). 

Much difficulty often exists in determining the extent of the 
implied authority •f an agent ; and, in reference to this point, 
when it arises, the nature of the agency in question, and tho 
law applicable to it, udll demand special considenition (»). A 
bare allusion to tho important subject hero mentioned will, in 
an elementary work like the present, be deemed sufficient. 
But I may add, that an impiiry as to the peculiar power 
possessed by the master of a shij) in cases of urgency or 
neccssitj', to pledge the credit of the owner for repairs doiiO' 
to her, &.C. (/•) — to sell or hypothecate the ship and cargo (/) — 


{f/) Math. V. MiUiiiy 2 Kxcli. COtS, 
aixl CJisoq tliLff fiUnl. 

\h) Jirctf'irw 10 (>."/). 

\i) Jiawfittjucy* li 7 -Af. & W, 
/iO.'i, kIkiuM l>c ctaiMiltcil ill rtvattl to 
tiio mitlittrity of ati It 

was Ihciv h' M, tb.it tlit' rc^Mcnt a;:;pnt 
apiBiiniril by tliu trircct'*r*i uf a iiiiuiug 
cuiupany to in iiia^'c the mi no, is not 
iitipficdftf anllioribcd by tho Bban- 
holdcrb of the cninjiany lu borrow 
money upon tiu ii rrodit in any caso of 
ncct^ssity, li jmcvit pruHsiiig. See par- 
ticularly the ju lgint«ni of Parke, B., 
iu tho above caso : Ricketts v. Ben- 
nett, 4 C B. CS'J ; Bunn*sf€r v. X<frns, 
0 Exch. 7l>G ; Trcdicen v. Bourne, 6 
M. & W. 4G1. 

(it) Arthur V, Barton, 6 M. & W. 
138; Edwards v. llaviU, 11 C. B, 
1U7 ; Beldtm v. Camphelt, G Exch. 
88G; Organ v. Bradie, 10 Exch. 449 ; 
Jijhns ▼. SiMons, 2 Q. B. 425 ; 6Yaii<- 
kouse ▼. Gent, Id. 431 (a) ; Frost r, 
OlieeTf 2 E. & B. 301. See also 19 ft 
20 Viet. G. 97, s. 8. 

Aa to evidonce of ownerahip and lia- 
bility of regiatened oirner, see Myers v. 
WUiis, 17 C. B. 77; iSf. (7., 18 Id. 


SJjC ; Brodiey, Iltnoimt, 17 C. B. 109 ; 
Ilarktr nut Lgalf, Id. 1^2 Mackenzie 
V. Poutcy, 11 Exch. G38 ; WhitweU 
V. Penin, i t*. B., N. S., 412, 410. 

A'* tu tho pi»\iei* of one part owner to 
biinl aiiMflior for repairs, hoc Preston V. 
Tamjdin, 2 H. ft N. 303, C?4. 

(/) The (iratitudine, 3 Itob. 240; 
CamnieU v. Snodt, 3 II. ft N. 617, 
035, Oil; Sfa Inhank v. Penning, 11 
0. B. r»l, ; Slain hank v. Shepard, 
13 <*. B 418 , yV’dtis V. Ptdmer, 7 
0. B., N. S, 310, 300; Vlierboom v. 
Chapman, 13 M. ft W. 230, 239; 
Ifunter v. Parker, 7 M. ft W. 322 ; 
Benson y, Dnnran, 3 Exch. 014: S, V, 

1 Exch. 537 ; Abbott, Shipp, p. 371. 
See Atkinson v. Stephens, 7 Kxoh. 507. 
Gonorally oh to the duty of tho luoator 
in case of damago to the ship, see Benr 
son V. Chapman, 8 C. B. 950 ; S, O*, 
5 0. B. 830 ; 0 M. ft Gr. 792 ; 8t«>ry 
on Agency, 4th od., ftp. 139-148, The 
extent of the maater^a authority, aa 
agent for the ihipowner, ta shortly sta- 
ted in Broom's Pr., vol. 1, pp. 890-l» 
where some additional eases on tbiii anb* 
jcci are collected. See also Gibbs v. dfrey, 

2 H. ft N. 22 ; Grey v. Gibbs, Id. 26. 
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will illustrate the force of the remark above made, and amply 
repay the student. 

Besides tho difficulty just indicated, another, having reference 
to fact rather than to law, not unfi*cqucutly presents itself, viz. 
in determining whether thb particular act or transaction, in 
virtue of which it is sought to charge a supposed principal, was 
done by, or took place with, the agent in that character or on 
his own individual account ; this question will obviously require 
solution by tho jxiry. Its nature may bo illustrated by tho 
cases below cited (m). 

Again, inasmuch as “ a person acting in the capacity of an 
agent mai/ undoubtedly contract in such a manner as to make 
himself personally liable ” («), the meaning and intention of 
tho parties at the time of entering into an alleged contract, 
miLst be considci'cd with a view to determining the liability 
ujKm it, and, in any case such ns alluded to, tho true question 
will be, “ -whether, from anything that passed between the 
parties at the time, it was understood by them that the plaintiff 
•was to rely upon tlu' personal security of the defendant ” (o) ; 
for it will not suffice that credit -was given to the latter 
party hr has ptcdgnl his credit either expressly or by 

impliealion (p). 

1 will now lay dt»wu a few lending pi-opositions, and pass 
under nu iew a few eases, hhew ing the respective liability of 
principal and agent tni a contract by the agent, 1. oral, wholly 
or in part ; 2, written, but not under seal ; 3, by specialty. 
The inquiry here suggested, however briefly conducted, may 
bo useful, as throwing some further light upon tho relative 

(»i) See Jfoieroft t, Ifwjginsy 2 C. Haldimand, 1 T. il 18X. ^ 

B. 488 ; Parrott v. 7 Kxch. (o) Per ABhhfkruty J., nbi supra ; 

98 ; 1l*t//idsM v. Deaeon, 4 K\cU 397 ; Pennell r. Alexander^ 3 K & B. 283. 
nompmt T. Be//, 10 Kxoli. 10 ; ir#7- (/»> Atttey v, ffufehineon^ 8 C. B. 

**'**"Vk VavdlUhf 5 Excb 91 ; AVnf 266 (in conneelion with which case see 
T, IfiamaM, 1 H. A N. 473, 478 ; Jbnee 12 k 13 Viet. c. 101, s* 8) ; Marsh r, 
T. JffnffAeSf 5 Bxeb. 104 ; Cooh t. Davies^ 1 Kxob. 668 ; see Cha nbree t. 
Sedfey, 3 Kxch. 746. Jones, 5 Kxch. 229 ; Mqffait y. Didt^ 

(h) Per J*, Madteaih y. joa, 13 C. B. 
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position of principal and agent ; the capacity of a m'-tlimut 
agent to bind bis principal ; and tbe mode in which, with a 
view to his own protection from liability, an agent should 
contract. 

1. Of contracts by an agent, oral, wholly or in part, the 
contract of sale specially claims our attention ; and, in the first 
instance, it will be well to determine what are the rights of the 
seUcr.pf.gQo^ whore tho purdiase has been made by an agent 
for a principal disclosed or undisclosed, and whether I'csiding in 
this country or abroad, at the time of the contract. Now, the 
law upon this subject was fully discussed in three leading 
cases (g), viz. Paterson v. Gandaseqiii (r), Addison v. Ganda- 
seqai (s), and Thomson v. Darenport (/), upon which is wholly 
founded the legal doctrine recognised at this day as applicable 
to it («). 

The rules thus s«^lllod and established may bo briefly stated 
as under : — 

Where aii agent contracts for the parchase. of goods as 
principal, he, by so d«ni]g, incurs a personal liability ; and if 
the real principal be hnoini to the vendor at the time of a 
contract for the sale of goods being entered into by the agent • 
dealing in his ow'ii niune, and credit be given to the agent, this 
latter party only can be sued on the contract (ir). If, however, 
in this ciise, the seller of the goods make his election to debit 
the principal, he cannot afterwards re-sort to the agent (y). Tlio 
question whether credit was given to the agent or to the 
principal being for the juiy, for wliosc guidance in resolving 
it, evidence of custom and usage will (subject to the remarks 
made in the preceding chapter) be admissible. 

(q) See^M Note appondefi %>> these {x) Palernn r, Oandanqui, 16 

cases in Mr. Smith's Selection, 4th cd.. East, 62 •, Addum ▼. Oandaseqtti, 4 ' 
Tol. 2, p. 21>7. Taont, 674 ; Thomso* r. Ddxtnpovt, 

(r) 15 Bas«, 62. 9 It. & C. 78. 

(s) 4 Taunt. 574. (jr) Per Lord TeiUerden, 0. J., and 

(t) 9 B. & C. 75. LUtUdaU, J,, Tlumuon t. Datmjport, 

(u) Per Matde, J., Smyth r. Ander- supra, 
son, 7 G. B. 84. 
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Whore the real principal in a contract for tho purchase of 
goods (residing in this countrj') is unknovrit at the time of con- 
tracting, whether tho agent represent himself as agent or not, 
tho vondf)r may, on discovering tho principal, debit either at his 
election (s), unless, indeed, something has been done to diew 
an election on the part of the seller to take the agent as the 
actual buyer (rt), and to exonerate the principal (A). • . , 

** I take it to l>c a general ruh*,” says Lord Tenferden, C. J., 
in Thonvton v. Dncenimrt (r), “ that if a person sella goods 
(supposing at tlu> time of tho contract he is dealing with a 
principal), but aftorwanls discovers that tho person with whom 
‘ he has been dealing is not the principal in tho transaction, but 
agent for a third jHirson, though he may in tho meantime have 
debited the agent with it, he may afterwards recover the amount 
from tho real principal ; subject, however, to this qualitie.'ition, 
that tho state of the account between tho principal and the 
agent is not altered to tho prejudice of tho principal,” who in 
tho case here put “ is tho real buyer, and ought to pay, uuleao 
there Ac mmethiny in the tmnmetion rrhieh mrtkes it ineqtiitafde or 
unjmt that he shonld pay ” (</). “ If,” says Martin, 11., in a 

recent case (c), “ tho principal has paid tho agent, or if the state 
of accounts botwoi*n them would make it unjiivt that the seller 
should cull upon the principal for payment, that would bo an 
amswer tt» tho claim ” of the vendor. 

Tho rule just stated, however, respecting the liability of an 
undisclosed principal may be atfected by tlu' usage of trade and 

TAohmoh % a l{. "• >», 7 I', a. r«,'» , lifuld V Kenitorthff, 

C. 78, Pct /*<irX<, J , Rtitiiufon > V) Km*!). 7>'a; SiHfthiirot v, Hi'fheU, 
OtwdtM, 2 Bintt. N. 0. Itfl, L. J , Q. R, *i41 ; \ 

PtUtnMky. Oattdtufqut. IfiKtxt. 62; fitcU, 2S t. J., Ex., 70, Sc** Hfur- 
ItaOton r. <1 'nimit. ,'»76, n. ; f-ir’uHf v 3 H. & N. 

WUngty, Hurt, 7 Tmint. 21>5 SOo; lllrhouiff v H.wknei-, 3 C. B., 

(m) P«r ytanlr, J. v. minder- N. S,, 

$tmy 7 C. 11 34, l\trber v 4 II. ife N.'7r»5>, 

(3) Per J., 9 J 1 iS. C ^9. 767 ; j^r IJtU, J., SmetkarM y. 

(t) 9 B, & C. 86. Mkckdlf supra, 

(ll) Fur Manie^ Smyfk v. minder- 
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the mutual understanding between parties which results there* 
from (/) . Thus, whore a British merch ant jcffi icts a pimOiinM^ 
for a foreign principal, credit is primA fade considered os having 
been given ex clusivdy to tho fomer (</), although cvidiQucp 
will be admissible to shew a different iuteuiiou (//). 

Again, if an agent makes an oral contnidt in hie otcti name, 
the lyijncipal may mte ns well as be sued upon it ; for it is a 
general rule, that whenever an express contract is intide, an 
action is maintainnhlo upon it, either in the iiamo of tho person 
with whom it was actually made, or in the name of tho person 
with whom I H po/ii/ o/" /wjr itwusmndo(»). It is a well*kuown 
rule, that whei'c an agent makes a contract in his own nomo, 
but for a principal whasc name is not disclosed, the principal 
may come forward and enforce it (A-). 

"Wlierc, howevt'r, a principal permits his agent to eell goods 
as apparent ])rincipal, and afterwanis intervenes, the buyer is 
entitled to he place<l in the same situation at tlie time (»f the 
disclosure of the triu' principal as if tho agent had been tlm 
real contracting party, and is entitled to tl»e same d(‘fenco, 
whether it he by coiunioii law by stjjtute — by payment or 
by set-off — as ho was entithsl to at that time against the agent, 
the apjiarent jirincipal {/). And e\en where a party contracts 


(/) Pee, per fUiyley^ J., Pfrtcer v. 
/iufeher, 10 15. k C, 330-311 ; inr 
L(»r«l Llfevhortmr/ht C. J., Jtnktim 
Pwc€i\ 6 k S. 52JH7. 

(v) Thoitigoii V jMti ff 9 B. & 
C. fc7, SS ; Ptffcfsfin r. (favdtihfqui^ 
15 Kwt, 60; v. Antierann^ 7 

C. B. 21 ; H'lViroH v. ZvitnUi^ 34 J?. 
40#, 414 r Puirlct- V, MfriU, 22 L J , 
Q. B., 313. Sev P(t(4\tm v. Ayrr^ 
18 0, B. Zoi; Penn*!/ A/fj^nnJer^ 
3 K. & B. 233. 

(A) Mahtmy v. Kekt iC, 14 C. B. 
390 ; per Patle^ B , Ntahl t. AV»- 
worthy^ 10 B\eb. 7-39. GilUti v. 
O/tw, 18 C. B. 905, 915. 


(/) Viithaij V, iFViiwW/, 10 B, & 0. 
071 , t'tmti V. PimHy 5 B. k Ad. 323. 
Titc ayrnt \taH livM cniitlefl to »uu in 
V rUpiVy 9 C, B. 509 ; Jlolt 
V. /;/y, 1 K. A B 795. 

ii) Stf*, for hi^tanc^;, JtUbowry 
Prurkiur, 3 C. B., N. P., 812. 

(/) Judgio. Ithrry v« B 

h%ch. 809 ; ItamtuoUi t. li^mriwjy 29 
L. J., C/. P., 80 Titekgr y. Tuclery 4 
15, & Ad. 750 ; Carr y. Uinehliffy 4 B. 
k C. 547 ; George v. Clayttt, 7 T. K« 
359 , Rahone v. WrHitm$y Id. 360, 
(a) ; Wake v. Tinkler^ 16 36 

Tbo rule etated in tbe text bi moit 
frequc^ntly acted upon in Mlea bgr 
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with a known agent or factor intrusted with goods for their 
purchase, having notice that the vendor is an agent merely, 
and pays for the goods in pursuance of" the contract, such 
contract and payment, if made in the ordinary course of busi- 
ness, and without notice that the agent is not authorised to sell, 
will he binding upon, and good t^ainst, the real owner (m). 

Where an individual, assuming to act in the capaQi||y^ of 
agent for another, acts, in truth, without authority from him, 
the prett'nded principal will not, subject to w'hat has been 
already said upon this subject (/<), bo bound by such acts, and a 
remedy, in such form us under the circumstances may bo 
appropriate, must bn had against the party assuming to 
contract (o). For instance, if “ A. employs B,, to work for 0, 
without warrant from ('., A. is liable to pay for it (jA nor 
will it make any (litrcrence if B., in truth, bcliored A. to be the 
agent of C. (y) ; for, in qrtlcr to charge (\, B. would have to 
prove a contract M'ith him, express or implied, and with him in 
the character of princi])al, either directly or through the inter- 
vention of some third pci'soii (/•). A familiar in^ance, illus- 
trative of this remark, occurs where au action is brought 
against a candidate for electioneering expenses, or for goods 


factoni, agciitM, or ]>firtuer8, in which 
Qfuws eithoT tho nouiiiial or real con- 
iraoior may sue ; hut it niny bo equally 
applied to other caHos : judgm. SiniM v. 
Mamd, 5 B. Itc Ad. dDd. 

The rule iu question in not, howtwor, 
applicable whore the buyer »f goodn 
knows that the yeudor sells an /actor ; 

T. KemptoHf 7 C. B. 637, 694 ; 
Ftrrand r. Uischoffsktim^ 4 0. R., 
N. 8., 710. 

(ia> 6 Oeo. 4, c. 94, na. 2, 4. 
also 3 6 Vici. e. 39, ss. 1, 3, by 

which a like protection is extended to 
boal fide ad*am€€8 upon goods and 
merchandise in the hands of an agent. 
Blade nnder similar circnmsiatiees. See 
also 20 dc 21 Viet. e. 54. 


{n) Ante, pp. 620, 621. 

{(f) IVotHlith V, Harford^ 2 Cr. & M. 
391 ; U7 /son v. Bartkrop^ 2 M. 4: W. 
863 ; Fenn y, HavrUon^ 3 T. B..767 ; 
Folhtii y. Walter^ 3 B. Ad, 114; 
per Lord Abinger^ C. 11., Acty y. 
Frrfifr, 7 M. & W. 1.'4 ; Cothn v. 
W^iuht, 7 K. & B, 801; H. O. (in 
Krmr), 8 Id. 617, cited post, p. 632. 

^ishton y. Sherman, Holt, ?09 ; 
cited 2 M. & W. 218. 

(7) Thomne v. EdwardM^2 M. A W. 
216. 

(r) Judgm. 2 M. A W. 2lff, 217; 
Turner t. dfayor of Ktudal, 18 M. 
A W. 171 ; Spurrier y. Alien, 2 C. A 
K. 210 ; Redmond v. S Scotty 

N. R. 250. 
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supplied on his credit, but ordered by a third party, AMtniwin g 
to act for him. Here the fact of agency must be clearly estab- 
lished — ^that is to say, it must bo shown that the alleged agent 
was employed by the defendant alone, or jointly with others, 
or that he was employed by some third party, who was himself 
duly authorised by the defendant for snch purpose; and an 
. actioi^ would fail if it ax>pcarod that the defendant, instead of 
being a principal, was only an agent, and known to bo such, 
and had, in fact, not contracted on his own account at all («). 

A mere agent, indeed, who gives an order as such, and 
contracts orally for another, cannot, under ordinary circum- 
stances, bo made personally liable upon such contract, by 
reason of the want of privity in law between himself and the 
other contracting party (^). And, to. a like reason may -bo 
referred the rule, that a servant of the Crown, conti'acting in 
his official capacity, is not thus rendered individually respon- 
sible ; the rule, or rather legal presumption, whi<!h in tliis case 
excludes personal liability, being clearly in accordance with 
public policyf inasmuch as no pmdent pei*son would nixiept a 
public situation at the hazard «>f exposing himself to a multi- 
plicity of suits by pailies thinking themselves aggrieved (m). 
Commissioners also, and trustees appointed for carrying out 
undertakings sanctioned by Parliami*nt, will not, iu general, 
incur liability on contracts made in connection with the subject 
matter of the trust confidod to them if ) — “ When,” remarks 
Xord Eldon (y), “ persons act under a Parliamentary trust, and 


(t) See ThomoM v. Edwards^ 2 M. 
tsL W. 215 ; UiffginB v. Uopkim^ 3 
Exeb. 166. Et vide Cooper r, Siade, 
6 H. l! Ca. 793. 

(f) Ante, p. 821; Depperman v. 
TIuhhtrsig, 17 Q. B. 766, 771. 

(tt) Pef DaJUUu^ 0. J., Qidley ▼. 
Aord Pdtmereion^ S & A B. 286, 287 ; 
per AMiurtt^ J., Madbeaihyr. HMi- 

mand, 1 T. E. 181, 182; Pux r. 
Ckuie, 1 578 ; JUee EoereUf 


Id. 5S3, Ti. (a) ; Myrile v. Bta^er^ Id. 
135 ; Atlte r, Backhotise^ 3 M. A W. 
633 ; 11, V. The horde Conitnieeionere 
of the Trtaeury, 4 Ad. A E. 286, 
293. 

(x) Andrewe r. JDallyf 4 Bing. 666; 
Allan T. Waldegrave^ 2 Moore^ 621 ; 
SproU Y. Powell^ 3 Bing. 478. 

iy) Htygine y« lAeinyetoHef 4 Bow* 
355. 
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state themselves as so acting, they arc not to be held person- 
ally liable ; ** though if, in any particular case, evidence be 
adduced to show that they pledged their peifonal credit, a 
.different result will follow (z). 

Notwithstanding the general jnle, however, as to the non- 
liability cx font radii of a mere agent acting in that character, 
circumstances do occjisioually proscait themselves under which 
he may, even thus, incur responsibility. For instance, an 
action for money had and rei*eived lies to recover baok money 
which has been obtaiiusl through compulsion, even where 
it has been rcceivtsl by ai. ag(*nt acting for his jndncipal (o). 

In Sinoiif V. lUionj (A), which has a direct hearing on the 
subject hefon* us, the facts were somewhat peculiar : there the 
defendant Avas a married w<nnan, to Avhom the plaintitf, a 
butcher, had heen in the hahit of supplying meat tor the 
support of hei-sidf ami her family. Meat had heen thus sup- 
plied, not only whilst the defendant’s hnshnnd w’as residing 
Avitli her, hut after he had left this country oji a distant voyage, 
during which h<* died, and the question wa.s* whether the 
defendant was liuhlo for the pih'c of such meat as Avas 
furni.shcd to her after her hushaial’s di'uth, but before the 
noAVSof his dec('Use had come to hand; no evidence of fraud or 
suppn^sion of facts, peculiarly Anthiu llu* defendant’s kno\A'- 
ledge, was given at the trial ; and the (’ourt held that the 
question just put avjis to ho unsw<»red in the negatiA'o, refer- 
onco being bad to the ri'oognised legal dtwtrincs d(>fining tbb 
liability of an agent aa'Iio eontraebs us such (r*). There is no 
doubt, the Court remarked, that an agent guilty of a fraudulent 

(»> Satam r. Brtt, S B. Is AM. 311 ; M. & W. 645. 

Parrott ». Aifft, 10 Bing. 2S3 ; H»rt- M&ny additional cases are specified 
' PtUy Amb. 770, in Story on Agency, 4th ed,, pp 352 ct 

(«) Parker x, firutol and Sj/tlfr swj., 370, in which an agesff may incur 
JL C , 6 Each. 708, 707 ; Irtttt x. itonmnal liability. 

8 Kadi. 026 ; SaowitoM x. lo M. ft W. 1. 

Alfs*, 1 Tkont. 369 ; jw Lord (c) Smart v. Uberji, eupra, shows 
Absa^er, C. B., Allot x. Baekhoute, 3 that an abstract right mtijf exist with- 
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misrepresentation of his authority, with an intention to deceive, 
would bo personally responsible. And, ns they fiuther observed, 
there are two other classes of cases, in which an agent, who, with- 
out actual authority, makes a contract in the name of his prin- 
cipal, is personally liable, even where no proof of such fraudulent 
intention can be given ; first, where the agent has no authority, 
and knows it, but. nevertheless, makes the contract as if he 
had it ; here, on the plainest principles of justice ho is liable, 
because ho induces the contractoo to enter into tlie coninuit on 
what amounts to a misrepresentation of a fact i»ecuHarly 
within his own knowledge. A second case, in which a men‘ 
agent will incur liability, may present itself, where the party 
contracting as agent houa Jidr believes that due authority is 
vestinl in him, ivliilst, in fm“t, he has no such authority — as 
where he acts under a forged warrant of attorney, which ho 
believes to be genuine, — under such eiroumstmiccs, it seems 
clear that an action for damage, resulting from the mis^statc- 
meut, woidd be iflaintainuble against th<* agent, on the ground 
of the commission by him of a legal fraud. 

It will of course be noticed, that the remarks just made 
apply to the liability cj* (fi'/irfo of an agent w'ho has in someway 
misrepresented the existence or extent of liis authority ; and 
in cases of this kind, one or other of the following ingredients 
will be found to be essmitial to the maintenance of an action 
against him, viz. that the agent has lK>en guilty of some fraud. 


out any legal means of enforcing it, for 
under the circuiostancf^H there appear- 
ing, no liability would to the 

estate of the husband { lUadtu v. Prer^ 
9 B. & G. 1^7 ; Caiapanfiri v. Wood- 
durft, 15 C. B. 400)f the agency of the 
wife having dt*termined on his death. 
It must be reiueni tiered, however, that 
the situation a married woman as a 
eontraeting ^^y is sni generis. For 
an individual who ooiitraets with an 
ordinary agent, oontraets with one ca- 


jiahlo of eontraeting in his own name ; 
whereas an individual contracting with 
a njarriod woman knows tliat she is in 
general incapaltle of luaking any con- 
tract by which she is personally bound, 
and she therefore stands in the same 
situation as an agent who has expressly 
stipulated that he shall not^ under any 
circumstances, be held pemonaJly liable, 
—a stipulation whleh H is of eourse 
quite competent to him to make : 
Judgm. 10 M. & W. 11, 12, 

MM 2 
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has made some statement which he knew to be false (d), or has 
stated as true what he did not know to bo true, omitting, at 
tlio same time, to give sueb infurmutiou to the other contract- 
ing party, as would have enabled him equally with himself to 
judge as to the sufficiency of the authoiity under which he 
(the agent) proposed to net. 

2. From JenkinHy.lhihhiHhon (/*), Jhtrnman v. WiUiuim {/), 
Cw i t r a ct ^ Mahonyy. ICrku/t' (y), and 6'm« v. Koph‘ (A), wo may infer, 
that where a coutr.ict in writing has been entered into between 
parties, the character of either ]>arty to it, whether as principal 
or agent, and con'<eqm*ntly his right to m«‘ ( i ), or liability, 
upon the contract, will, if possible, have to be detcrraintHl by 
reference to its terms, the question being one of intention to' bo 
collected therefrom (A). 

The fii-st-mentioned of the cases ubf)vo cited further shows, 
that a party w’ho executes an instrument in the name of ano- 
ther, whose name he puts to the instrument, adding his own 
name only m tujeut for that other, cannot be treated as a party 
to that instrument, and Ik* su(>d upon it, unless it be showii 
tliat he was the tvn! principal (/) ; and, further, if the instrument 
bo ambiguous it will he construed against the party signing (w). 

Two recent eases — Collcn v. W'riyht (»), and Ilinnfrey y. 
Dole (o) — are important in reference to the liability of an agent 


S«o Polhiti ▼. Il'oZ/rr, 3 H, ^ 
Ad. 114, cit4Hl pONt. Ik>t)k 11 L ; Callow 
T. Jmkiitson^ 0 EkcIi. 666. 

(«> 13 Q. B. 744. 

(/) 7 Q. B. 103. Ai'C. Lrtcid v, 
NicholwH, IS Q. B. 503, iVmparc 
Parker ▼. IFiWor, 7 K, k B. 942 ; 
X«iiiuiiy| T. PohiiuoH, 5 K. A B. 125. 
(ff) 14 C. a 390. 

(A) IS 0. B. 549, 558. 

(i) A priooifMd nho iiemitn hia agent 
to deaeiibe himeelf as principal in a 
written contract maj» in some cases^ 
thmi cslop himself from suing upon it. 
Sec JffumhU t. ifim/er, 12 Q. B 310 ; 


liiclfrion v. Purrell^ 5 M. & S. 383 ; 
Raifner v. 15 M. & W. 359; 

Schmaltz V. Avtry^ 16 Q. B. 655 ; 
Cm ▼. Uuhhard^ 4 C. B, 317. 

{fc) See also irtVson ▼. Zulcta^ 14 
Q. B. 405, 414 ; PtnneU t. Altxan^ 
dcr, 3 B. & B. 283. 

{!) Judgm. 13 Q. B. 752 ; Carr t. 
Jackson^ 7 Each. 382. 

(m) Per Crompton, J., Dtolandto t. 
Grttforp, 29 L. J., Q. B. 96. 

(n) 7 E. A B, 801 ; S. C. (in Error), 
8 B. A B. 647. 

<o) 7 & A B. 266 ; & C. (in Error) 
1 B. B. A E. 1004. 
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who signs a written contract. From CoUm v. Wright , wc loam 
that ** a person who induces another to contract with him ns tho 
agent of a third party by an unqualifitsl assertion of his being 
authorised to act as such agent, is answerable to the person 
who so contracts fur any damages which ho may sustain by 
reason of the assertion of authority being untrue, and that 
this liability may be enforced by an action ex routractu, intis- 
much as a person profe^sing to contract as agent for another, 
impliedly, if not expre'''sly, undertakes to or promises tho 
person who enters into such contract, upon the faith of tho 
professed agent being duly authorised, that the authority which 
ho professes to have docs iu point of fact exist” (/>). In 
Dnle V. llnmfretf, the majority of the Court of Exchequer 
Chamber, affirming the judgment bidow, held llmt evidence of 
the usage of tnule might be admitted to render liable brokers, 
who, as ag(>nts for an undiseloM'd jirincipal, and in their 
charact**r of brok(*rs, signed a contr.ict-noto f«»r tho purchase of 
oil — acceidanco of which wms uftorw.irds refused. The contract 
was hcie within the I7th section of the Statute of Frauds; 
and Cot'hhurn, V.i., after observing, th.it “ when*, either by 
ail} rule of huv or by the usage of any tradi*, the terms of 
a contract acquire a particular meaning, tho contract must 
bo taken to expn'ss that meaning as much as though it 
had been set forth in extniso," proci'eded to observe that 
“ this obtains as much for the purpos<* of satisfying tho statute 
as for that of establishing the contract independently of tho 
statute” (y). 

In connection with this part of tho subject, I will merely 
add that where a party signs a contnict an pnnrijnil, ho cannot 
(as wo havo already seen) discharge himiwlf from liability by 


(p) Judgm. 8 B. A B. 657-8. Aee. plains inter alia the mods in wbieh tha 

Simont r Patfhett, 7 B. A B. S68 signatnre of a brokor (Id. lOlSi, or of 

{q) 1 B 9. A B. 1021. The jndg* as auetioneor (Id. 101 5), max, and ordl* 

mont of Martim, B., Hint, (in Brror), narilx does, satisfy the rsqniraimmts of 

ia also wdl worthx of petnsaL Il« ex- tho Stai. Frandw a. 17. 
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showing that he was, in fact, an agent merely for some third 
party ; though proof of such agency may be given with a view 
to charging the rml itrincipnl (r). 

If a written i-ontraet is duly signed by one on behalf of 
others as well as himself^ Lgcm v. Jieale («) shows us that the 
individual signing must be regarded as an agent merely, and 
will not, therefore, be entitled to sue upon the contract ; wliiJst 
from ("lay v. Soiithcrn (f), we learn, that a party signing a 
meniorauduui of agreement in liis own name ninipliciter, w'ill, 
in the absence of anything clearly inconsistent W'ith such 
hy]K)thesi.s, ho regarded as a principal in the transaction. 
“ Primti facie when a man signs a contract in his own name 
ho is a contracting party ; and there must Im* something very 
strong upon the face of the instrument to prevent that liability 
fram nttnohing to him”(«). Whether a contract bo to pay 
for another, or whether it he on Iteha/f of another t(» pay, may 
manifestly he a question of vital importance, in regard to the 
liability of the individual who has attached to it his signa- 
ture (x). 

3. An agent who is re<iuired to execute a deed for his 
principal, should havo expn>ss authority under seal for that 
purpost' (//). "Wlien thus authorised, he may sign either in the 
imrno of his princi]ml, or as agent for and on behalf of him (s). 


(r) ilifigim v. Stnior, 8 M. A W. 
881, oited ante, p. ‘IPt ; }kt Marttn^ 
B, lIMing t. 8 IL ^ N. 

121*2 5 per iriZ/jamn, J., Date v. 
Ifumfrey^ 1 £. II & K. 1020 ; Mwjee 
y* 2 M & W. 4 10. 

The queeiton whether a lUgnatare at* 
taohed to a written inHtrumeiii Is to be 
taken as a signature to the whole paper, 
was much considered in Fwder v. The 
Mentor L^e A*9. Co., 8 K. & B. 48. 

(t) 10 C. B. 730. 

<#) 7 Kxch. 717; v. Sentor^ 

B * W. 834 ; iSowtrb^ v. Btticker, 
S 0. B M. 388 ; Spitttt v. Laet/tdeff 


2 Tk k 13. 4r»2/ 

(if) For Crests tretff J., Vooke r. H'lV- 
eon, 1 C B , N. S., 102 ; Parker v. 

7 K. & B. 042, and cases 
there cited. 

{jc) See, i»cr Lord L^ndharat,^ C. B., 
JMl y. Ararat, 1 C. & M. 719. 

(y) Uarriaon v. Jackaon^ 7 T. R. 
207, 210 ; Wilka v. Back, 2 Bast, 142 ; 
Whiie V. Cuyler^ 0 T. B. 176 ; Jndgm* 
Hanier v. Parker^ 7 M. 4t W. 843. 

\z) Coomheia ease, 9 Repu 76 h ; 
T. Cay/er, snpra. See Applefon 
T. Binka^ 5 Baet, 148. 
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The sulomn nature of a deed, however, excludes purul cvidcucc 
to show that ouo who has executed it os priuciptil w'as, iu fact, 
but an agent (fl). The above rule, which exists at comiuuu 
law, is, however, modified by various statutory provisions, 
liaWiig ix'fercucc to particular kinds of agency existing in con- 
nection with public companies. 

From the preceding remarks will bo collected tho leading 
moditicutious imposed by the relation of jwincipul and agent 
on the cajMicity to contract. We have seen, that where tho 
relation in question subsists, the principal is, in general, the 
proper party to sue *)r bo sued upon a <*.ontract ; that a 
mere agent is, in many cases, debari-cd from appealing us 
jdaintiff, and relieved from responsibility as defendant, iu 
res])cct of a trausaetiou wlierein he Ims personally ])artici- 
pated ; that, in some rare eases, a party dealing with one 
who is ostensibly an agent, may find himself wholly without 
redi'ess for the broach of a ocmtract thus concluded. I will 
now very briefly iinpiire as to the manner in which partners 
may contract, so as thereby to ac<piire rights or to incur 
liabilities as such, and whether under any, and if so, under 
wluit, <ireuinstances, the existcnco of the relation of partner 
and co-partner may occasion an incapacity to contract. Tho 
remarks which follow must, however, be understood as appli- 
cable to a partnership at common law, and irn'spcctivo of tho 
“ lamited Liability Act, I860,” (18 & 19 Viet. c. 133), or of 
the Joint Stock Compauitfs Acts. 

Partnership is a c<«ilract founded on consent between two 
or more persons, by which they agree to employ their capital, 
labour, and skill iu trade or business, with a view to a com- 
munion m profit and loss bctwc'on them (b). 

(a) Shack ▼. Anthxmy, 1 M. fc 8. Bayro. 246. Kee Qibvm t. Winter, 

573 ; BtrhAey r. Hardy, 6 V. k C, 5 B, k Ad. 96. 

355 ; Jtfeleat/e r. Rycroft, 6 M. & 8. (h) Htory on Partnenbip, p. 2 , and 

75 ; Hancock v. Oodymm, 4 audioritiM there dted. 

269 ; Bacon v. Baburry, 1 Lord Jn Wauyh v. Career, 2 if. Bit. 235, 
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la oonnection, however, with any definition which may he 
offered of the word ** partnership/* it will be found necessary 
carefully to distinguish between a partnership inter me (which 
is more particularly aimed at in the explanation of the term 
above given) and a partnersh^ quoad third pertom. Traders 
become partners between themselves by a mutual participation in 
profit and loss (c) ; but as to third persons, they are parsers if 
they shore the profits of a concern (d) ; ** fur he who receives a 
share of the profits receives a part of that fund upon which the 
creditors of the concern have a right to rely for payment, and 
is thoreforo to bo made liable to losses, although he may have 
expressly stipulated for exemption from them ” (e). “ All tlie 


3 Smith L. 0., 4th cti., 726, the true 
definition of the torin in question was 
discnsBcde To that case, with Mr. 
Bmith's Note thereto, the reader is 
referred for in formation upon this 
subject. 

(r) **In order to constitute a part- 
nersliip it is not essential that the part- 
ners should equally share the profits 
and losses. It is sufficient if they are 
to share in the profits of the Imsincss 
alter a deiiuotfon of the losses ; or, in 
other words, that they should sitare in 
the nett profits accordtug to their re- 
•peotive proportions. It is, therefore, 
eunpetsat for the partners, by their 
stipnlatlons^ to agree ihnt the profits 
shall he divided ; and if there be no 
pfioftta, Irot a loes, that the loss shall 
be borike by one or more of the partners 
eidnsivelyi and that the others shall, 
tttler esss^ bo exempted therefiom ; ** 
Stay on Paitaerehip, p. 28. 

(4) The cases in wlddk a liability as 
puMner exists In regard to third per- 
|qis% are distiilmtea by Dr. Story, in 
Us TrsiMie on Fhrtaershipb p« 82, into 
jjlye slsissa, as under 
. althongh there Is no 

eppaorniity of ivlenet in the eapiial 


stock, yet the jMirties agree to have a 
community of interest or participation 
ill the profit and loss of the business or 
adventure as principals, either indefi- 
nitely or in fixed proportions. 

**2. Where there Is, strictly speak- 
ing, no capital stock, but labour, skill, 
and industry are to be contributed by 
each in the business, as princiiials, and 
the profit and loss thereof are to bo 
shared In like manner. 

** 8, Where the profit is to be shared 
between the parties as principals, in 
like manner, but the loss, if any occurs 
beyond the profit, is to be borne exclu- 
sively by one party only. (See Hejfhoe 
T. JBurge^ 9 C. D. 431.) 

**4. Where the parties are not in 
reality partners, but hold thenuM^ves 
out, or at least are held out by the 
party, sought to be charged, as partners 
to third persons, who give .credit to 
them accordingly. 

** 5. Where one of the parUes is to 
receive an annuity out of the profits^ or 
as a part thereof.*’ 

(e) Judgm. Pnii v. 8 C. & 

89 ; per JE^rre, G. J., Wamghr. Ca 0 im% 
2 H. JUa. 246, 847 ; per Lord MUm, 
Bxpart^Zai^ldaU, IB Yes. 800. 8se 
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cases,” it has been farther said, ** seem to f^roe that whatever 
be the private stipulations between the parties ihemselvos, on 
agreement for a participation in the profits constitutos a p&rt* 
uersliip as to third persons ; fur it is but reasonable that one 
who stipulates for an interest in the profits should bo hold 
liable to those who supply tho means of carn.'ing on the trading 
concern out of which those profits are to arise ” (/). 

Now, when a partnership with a community in profit and 
loss has been ednstituted between A. and B., either partner 
becomes at common law, ipso fncto, incapacitated from ofil- 
ciently contracting with his co-partner in respect of any matter 
directly connected with the partnership ; for a man cannot 
contract uitli himself {p ) ; he cannot bo at once plaintiff and 
defendant in an action (//) ; and it is a rule, that between 
partners, whether they are so generally, or for a partioidnr 
transacUun only, no account can be taken at law(i'). One 
partner, ilioreforo, cannot maintain an action in one of tho 
superior Courts (k) against his ct)-partiier for goods sold {/), 
work done («<), money had and received («) on account of tho 
partnci'sbip, or money advanci’d by {Aiiiitifr to his co-partners 
on account of the co-partnership (o). Neither can one partner 


French v. Stj/ring, 2 0. B., N. S., 
857, 862 ; Hickman y. Cox, 3 0. B., 
N. 8., 528 ; .SUC., 18 0. B. 617. 

(/) Per wade, C. J, /Tarry t. 
NcAam, 8 0. B. 655; Ileyhoe V. 
Burge, 0 0. B. 431, aod eases there 
cited. 

(y) la illustretion of this remark, 
■ee ^aM£bMr r. Lowe, 2 Bxoh. 505 ; 
bat see aa to this ease, per WdUame, 
it, Aedton y. AfHns, 18 C. B. 2SJ. 

(A) Per Beet, C. J.. 4 Bing. 151. 

In £^<»7 m Fartoenhip, j>p. 321 «t 
■eq., 843, the remedies inter ewee, of 
potinen at oomsMO law cm weU die* 
easaeii, and many anthoritlee bearing 
npon the anbjaet an cidleeted. 

Per AkboU, C. J., BeeM ▼. 


Hammond, 6 B. & C. 151. SeeNrencA 
T. Styri'ng, 2 C. B., N. S., 857. The 
action of Aecount, now almost obsolete; 
will, however, sometimes . lie between 
partners. 

(A) As to the jurisdiction of tiie 
County Court in cases of partnenhip; 
SCO 9 A 10 Viet. c. 95, a. 65 ; 18 A 14 
Viet. e. 61, s. 1. 

(/> Uarwg v. Kay, 9 B. A 0. 856. 

(m) Holtnee v. Higgine, 1 B. A Ct 
74 ; WUmm y. VieemaUOanM, 15 M. 
A W. 582; MiBmm t. Codi, 7 B. A 
C. 419 ; Ooddard y. Hedges, 1 Oe. k 
M. 88. 

(n) BevUlY. H e anm om d, 6B.A 0. 14fc 

(o) Per BrtmweU, B., BsdgwUk t. 
IkmieO, 2 H. A N. 828. 
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recover on a bill of exchange drawn by him on and accepted 
by the firm, of which ho is a member {p). Nor can one 
meibantilo firm maiutaifil^i action ex contractu against another 
firm, where the same i>ers«u is a partner in both houses, and 
the right of action accrued during the period of his beii^ such 
partner (jf). 

"Where, however, a ground of defence, founded on the exist- 
ence of a partnership between jtlaintiff and defendant, seems 
prirnA facie to bo available, great care is often requisite in 
determining wlietbcr the apparent partni'i>>bip dues in fact 
exist (r), in assigning the limits of a particular partnership (»), 
in distinguishing between a joint contract, or liability ex con- 
tracta, and a partnership {t). There is, moreover, a largo 
class of oases, s(>parated sianetimes by a rather fine lino from 
those abovi* specified, in which the existence of the relation 
of partnei’ship between the litigating ]>arties will.ljo found, on 
examination, to be immaterial with reference to the matter anb 
Jmiice. 

Whore, for instance, such matter is in no w'ay connected 
or mixed up with the jiprtucrsliip affairs (a), or where a final 
balance has been ascortnined and .stru<*k bcdweeii partners, 
prt>vided thi' settlement be tme which is binding and conclu- 
sive upon them, an action lies fur such balance at tbe suit of 
the party ascertuiued to be entitled to it {x), IbJo where A. and 


ATcair Tur€u»f 4 lUtiK. I Id ; 
TVcSjSficc V. I/ubhnrdj 8 B. C. 

See Fax v. 10 M. & W. 181. 

(^) JitmanqHtt t. UVay, 6 Taunt. 
597 ; v. 2 B. 

8c P. mo. See IVaiets v. Totcen, 8 
]Sxuli« 401. 

(r) See CuMicoit v. 8 Kxch. 

808 ; iKcy. WortU^f 21 L. J., M, 

0» 44; JBimm Tapseaii^ 6 M. W. 

110 . 

(«) iUt in nMl^ect 

of we pttrUcular vunture nr tnuMsac* 
tloB. S«»£iim 9 T.i?tfacA, lM.&Qr.417. 


<0 UtMtard v. i/aic€s^ 2 £. 8c B. 
237 ; Far/ of Movntcaitheil ▼. JSarber^ 
14 C, B. 53 ; Kemp v. Finden^ 12 M. 
8c W. 421 ; Ediftr ▼. Knapp^ 5 M. Sc 
Or. 753 ; TousMitbt v. SfurtinHaHt, 
2 T. R. 100 ; liiaekeit v. IFetr, 5 B. 8c 
C. 387 (with which oempare iSWIer v, 
Ntxon^ 5 B. 8c Ad. 030 ; v. 

liarpar^ 6 Baati 225}. 

iu) Story on Partnerahlp, p. 820 ; 
Cro9» T. CheMra^ 7 Bxeb. 48 ; Sedff* 
wick T« JMmiellt 2 H. 8c N. 819. 

<jr) Wrap y. MUcMome, 5 M. 8c W. 
217 ; Fo^ci* T. Air«m<ois 2 T. &. 472 



PABTKfiRS. 


B. entered into partncTsbip to work a eoal mine, and, the mine 
being worked out, they agreed to divide the partnership stock 
of materials, &c., each party taking one moiety thereof, 
according to a valuation to be made, and, after such valuation 
had been made, B. agreed to tako the whole pursuant to that 
estimate, and accordingly entered into possession of it, A. was 
held to have an immediate right of action against B. for a 
moiety of the value of the partnership stock (y). It maybe 
well also to add, that sometimes {)owcr is given by statute to 
one member of a partnership to sue a co-partner on behalf of 
the concern (s). 

Observing, then, that the capacity to caub*act efficiently 
may, in certain cases, bo affected by the existence of a partner- 
ship between the contractor and contractoc, it will bo proper 
in the next place to inquire how far the relationship in 
question may mo<lify the rights and liabilities of partners in 
•regard to third persons. Now, anyone member of an ordinary 
trading firm is, in contemplation of our common law, an 
accredited agent of the firm, so as to bind it by his act done, 
or assurance made, with reference to #iidiin the ordinary course 
of business transacted by it (a), in the ubscuco of collusion 
between himself and the other contracting .party (b). One 
partner, by \drtue-of that relation when compfetcly formed, is 
constituted a general agent (c) for the firm, as to all matters 
within the scope of the partnership dealings, and has com- 


(with which compare Afiddledi^eh ▼. 

2 £xch. 623) ; Ro/ckttraw t. 
Imher, 2 Holt, N. P. C, 368. 

See Peomomt t. Cmpland^ 2 Biog. 
170 ; Carr r. Smith, 128, 138. 

(y) JfMicktWk ▼. Stoph^rd, 2 Cr. & M. 
361 ; Cofte v. Briun^ 3 Bing. 34 ; 
WUitm ▼. Cu/ttinff, 10 Bing. 436. See 
Lomat T. BradthofH}, 9 C. B. 620 ; 
Brown t. Tapseott, 6 M. It W. 119. 

\x) Se^ M an inaUoee, Hrddiak 
Pinmotk, 10 Ksch. 213. 


(a) Per Abbott, C. J., SandUando v. 
Mar$h, 2 B. It AUi. 678 \ Marth r. 
Ktaiing, 2 Cl. U P. 250 ; Blair r. 
Bromley^ 5 Hare, 642 ; S. O,, 2 Phill. 
354 ; with which caees compare BUhap 
▼. Oonntesx of Jtrtep^ 2 Drew. 143# 
See Beale r. Caddiek, 2 H. A 326. 

<6) Per BayUy, J,, Vere r. AMy, 
10 B. It C. 296; LewU r. BeUty, 1 Q. 
B. 849. 

(e) Ante, p. 617. 
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municated to him all anilioritjr necessary for curying on the 
partnersihip, and such as is usually exercised by a partner in 
that business in which he is engaged («0. Any restriction, 
which by agreement amongst the partners is attempted to he 
imposed upon the authority wliich one partner possesses as 
general agent fur the others and for the firm, is operative only 
between the partners themselves, and docs not limit the 
authority in question ns to third persons, who acquire rights 
by its exorcise, unless they know that such restriction has' 
been made (e). 

Subject to the foregoing remarks, it is indeed true, as a 
general rule, that where a partncrslup name is pledged, the 
partnership, of whomsoever it may consist, and whether the 
partners are named or not, niid whether they are known or 
secret partners, will he bound ” (/), each individual member of 
the firm being answerable in solido for the whole amount of the 
partnership debts, without referencu to the proportion of his. 
interest as between himself and his co-partners (tj). Even a 
nominal partner, /. e. ono who lends his name to a firm or 
holds himself out us^aipartner without participating in its 
profits, is generally responsible to third persons as a paii- | 
nor ; for ho may induce them to give that credit to the > 
firm which otherwise it would not receive, nor perhaps 


(d) Sea, per Lord li’eMlrpriote, 
Snutt V. ATkAo//*, 0 H. I Ctt. 417- 
418 . 

In JBrotm r. KUfftr, 3 H. ft N. 8.'>8, 
Wolion, B., obeerree, “Uenwelty 
■peeking^ one partner has power to 
liomv money for the purpoeo of carry* 
iai M tlm partnenlup bnsiness. Unt 
tl may he that the b'nnnew is to be 
SOrM on with ready numey only, and 
Shall IhsM is no authority in ene partner 
lepiedanlhseiediteftlw dim. Every* 
tidag d^Mnds on the nature of the 

(s) Jadigm. fthaftm r. Bmnu, 8 M. 


ft W. 710; Peel r, Thomae, 15 0. B. 
714 ; JoAmon r. (loeUtt, S C. B., N. 
8., 6C0 ; per Le Plane, J., Hadson r. 
PMneon, 4 M. ft 8. 482. 

(/) Jndgm. JViutle r. 'CrwaOutr, 1 
Cr. ft J. 318 ; De Mautort r. Serna- 
dere, 1 B. ft Ad. 898, 401 ; Bonfietd 
T. Siakk, 12 II. ft W. 405 ; Ex forte 
Hamper, 17 Ves. 403 ; Brute r. Beet- 
tarn, 11 M. ft W. 315 ; S. O., 9 X. ft 
W. 79 ; 3 H. L. Ga. 579; per Cbch* 
bam, C. J., ButomUf t. Naltall, 6 a 
B., K. S., 139-X40. 

if) Kent Onn., 7th ed, vri. ^ 
p. 31. 
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deserve (h). Assuming as true tlio above olomontaiy propoo.- 
tions, wiUiout eitiiig additional auihoritios in support of them, 
lot us inquire how they may assist towards determining the 
mode in which a trading partnership may contract (i). 

The difference which exists between the kind of agency * 

implied by law from the relation of partnership between indi- ^[2 
viduals, and that which has ^n many cases) to bo proved in 
order to fix joint contractors (not being trading partners) with 
liability, may bo illustrated by reference to tho responsibility 
of a member of a club. 

In the case, then, of a club, a committee is usually chosen 
out of the entire body of tho members, and is invested with 
certain powers, more or loss clearly defined, for carrying out 
the objects of the institution. TIic general liability accordingly 
of any individual member of the club for goods ordered, or on 
contracts entered into, by a fellow-member, will depend upon 
the question — whctlicr such latter party was or was not an 
agent duly and sufficiently authorised to pledge tho credit of 
his fellow-members, in such manner as he bus assumed to do. 

Further, the members of tho club# or, some p>rtion of them, 
may be rendered jointly li.xble by shewing that they have 
authorised the contract declared ujxon either through tho 
medium of the committee, or of some accredited officer of the 
club, or by their own direct act, without tho intervention of 
any oflicr party, ex. gr., by having attended and voted on tho 
committee or at a general meeting of the club. Usually, 
indeed, associations of the kind alluded to agree among them- 
selves upon certain written raids and regulations for their 
guidance, and firom such rules the committee or managing 
body derive their right to pledge the individual credit of the 

(i) Id., ibid. ; Omd»» r. JMaom, 2 to the cemedlM bjr bim, a$9td.,p. S4S. 

Cbmp. 302 ; 0umey r. Smtu, 8 H, St (i) An MMitnat qntMM of tlw Uw 
H. 122. of pnrtaenliip is given in tbe 48rd 

The eases with refeienee tn the lis* Leet «f Ch a ncellor Kent's Conunents* 
biiitrofnnoniiasl partner are cited in ries. 

Rremn’s Praei., veL 1, p. 309. As 
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uembers in certain oases, the right to hind the suhemhers 
h^o^ restrained within the limits thxis defined, and any con> 
traot entered into by the committee not falling within such 
limits being invalid as regards those who are not directly 
parties to it (k). 

In the cla>s of coses, then, just adverted to, the liability of 
the party charged upon a correct will tisually depend, as 
pointed out, upon express proof of agency ; and the same 
remark applies to an action for goods sold and delivered 
brought against a member of the provisional committee of a 
railway c(»mpnny ; where it unll bo necessary for the plaintiff, 
by reference to the law of principal and agent, in such manner 
as was explained at p. 518, to connect the d(‘fcndant with the 
or^r given for the goods. 

The liability, on the other hand, of a trading co-partnership 
in resjKJot of a eontract entered into by one of its members, 
must bo doterminod by somewhat different considoratious. 

Where a contract is (‘utei’ed into by one member of a firm, 
erprcsaltf in ifn nnnie or on its behalf, the liability or non- 
liability of tlio firm wiU»mainly depend upon this inquiry — 
Was the particular contract declared upon within the gt'iicral 
suopo of the partnership dealings P — if so, the firm will be liable 
upon the contract. 

A partner may, for example, bind his co-partners by buying, 
selling, or pledging goods, by paying, receiving, or borrowing 
money, or by doing other nets incident or appropriate to the 
particular trade or business, and in accordance with, its common 
oourso and itsag^' (/). But to allow one partner to bind another 
by contracts out of the ordinary scope of the partnership 

Smrl Mwntcit^n r. Batbrr, Jtemnie t. Clarke, 6 Kxeh. SSS. 

14 0> B. 83 ; IWd t. Arntr, s M fc (/) Stoiy on Putiienihi|i, a. lOSniuid 
W< 595; Ftem]fi>g y. Hector, 3 M. a c«aea them cited ; Story on Sgenqr, ■. 
Hr* ITI^ sad CMw there Mted ; Codte- 134, cited and adopted in 7%e Bank nf 
mB t. ^ AneknlaM v. BrtUlat, S Moore P. 

m } ffneiB v. WeeMey. 3 Scott N. 0. a 198. 

Bi m } ttmaniy. La^, 5 0. & 157 ; 
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dealings, even Ihot^li they be reasonable acts towards 
effocting the partnership purposes, would be attended with 
great danger (»«). 

- In Nidiol»>n v. Richetts (i>), Cochbimt, C. J., observes that, 
in order to bind a member of a pni'tncrship by an act done by 
another member of the partnership in the way of draicing w 
accepiing a hUl, there must ho express authority so to do, or 
authority implied by operation of law. “ In tlio ordinary 
case of commercial partnership there is no ncod of express 
authority; because the law at once implies an authority, 
inasmuch as the drawing a hill for the partnership (iK'iiig ii 
trading commercial partnershij)) is one of the ordinary incidents 
of such a partnershij). Again, if it ho not what is called a 
‘ commercial partnership,' in its ordinary sense, hut a trading 
j)artncrshij), yet if it is obvious from the very nature of tho 
partnership, or its jiarticular constitution, or tho ])articular 
j)urj)ose t<i which the hill is to be nj)])lied, that the drawing of 
the bill is incidental ; Hhto again by ojwTation of law an im- 
]>licd authority t(» the one jiartner U) bind the other will nriso.” 

There is, however, i\o custom or usage that attoniies should 
he parties to negotiable instruments ; nor is it necessary, for 
tho purjMK^'s of their businoKs, that they should be so (o). 
Neither will a g»iarantie given by an attomey ho binding on 
his co-partuer in tho absence of jiroof of knowledge or privity 
on the part of the latter, and there lioing no evidence to show 
that the security was given in pursuance of the ordinary practice 
of the parties (p). So, although ii is part of an attorney’s 


{m) JudgiA. BrttUl t, WUliamt, i 
Bxdi. 6S0 (citing Utnetayn* v. Bourne, 
•ate, p. 623, n. (i) ). 

in) 29 L. J., Q. B., 65, C4. Bee 
&fpketu T. RtynMlf, 6 U. It N. 613, 
615-7. 

8m £ejNir<e BuBtUy, 14 M. k W. 
4S9 ; Madae v. Smkertand, 3 B. ft 
B. 1 ; Healey ▼. Story, 8 Bsdi. 8 ; 
JeOeatM r. UorfU, 16 M. ft W. 877 ; 


Mfuon V. Jlunuey, 1 Cnm|i. 884, Mtd 
CMcaante, p. 494. JAndat % Melrom, 
3 If. k N, 177, nffimiiiig S. O., 2 Id. 
208. 

Utdley t. Batniridge, 8 Q. B. 
8itf, 821 ; Lery e. Pyne, Ontili. 458. 

{p) Hadtkam ▼. 5 Q. B. 

834. Sm BreUd t. IKiBMiiiw, 4 Bxob. 
628 ; Bitkep r. ComUeu </ Jerttfh B 
Dmw. 143. 
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bnsineas to prqtaxo conveyances, to examine titles, andso forth, 
he is not, qud attorney, a scrivener (q ) ; nor is he impliedly 
authorised by his co-partners to rccoire money indefinitely from 
a client, with a view to laying it out upon proper security 
when found (r). It is, however, incidental to the business of 
an attonuy to receive money for the purpose of laying it out 
upon a particulor^modigago ; and in this latter case a firm 
might bo liable for the receipt of money by one of its members («}. 
A partner cannot bind the firm to which ho belongs by deed, 
unless ho has express authority by deed for that purpose (i). 
Nor duos it seem that a subsequent ratification of the execution 
of the dtHid would suffice to render it eifoctivc (it). Power is, 
however, usually given by statute, charter, or otherwise, to 
certain specified officers of a public company to execute deeds 
on its behalf. 

Again, whore a contract has been made by one member of 
a partnership with a stranger, difficulty bometimes occurs in 
detemrining as to the tnre character of the contracteo (x) ; thus, 
if an account bo opened at a bartker’s by one of two partners 
in his own name, that fact, however btrorrg, would not bo 
conclusive to shew tliat the accoirnt was opened on his own 
individutd Ireholf; but the banker might give cWdcnco, pet' 
coiiira, to prove that the aceourrt was really with the firm, and 
that tiro individual opening the account acted in so doing as 
their agent (y). 


(g) A ttcrtTener is a penoQ who n»- 
mIvm moDuy to lay out upon sceun^, 
iBil to hold in hi» bands until an oppor- 
tnnity offon for laying it out. per 
Lord OampMl, C. J., 2 B. A B. 66, 

(r) Jffdrman r. Johnson^ 2 B A B. 
61. See Sim r, JBruitmt, 6 Exeb. 802. 
(•) Jfatmm r tfaknsoH, eupra. 

0 JSaioi ▼. Pavii, 2 B. A F. 338. 
Jndjpn. Bamk gf £ngtmul r, Ander- 
eeii| 8 Bing* N> C. 66S ; Harris 
gm /adboMi 7 T. B. 207 ; Horrity 


bridge^ 1 M. A Ghr. 42 ; SUi^Uz ▼. 
EggiMon^ Holt P. C. 141. 

(«) See IJutUer x, Parker^ 7 M. A 
Vf 322 ; Ba/l r, DunzttrinUt^ 4 T. 
R. 313 ; Ilitwhshaw r, ParkinZf 2 
Swanst 544 ; Bovdoer v Burdzktn^ 11 
M. A W. 128 

(x) Beckham ▼. Brakes 11 M. A W. 
315« ia a leading authority, to ekaw 
that an action mag bo maintaiBablo 
against a hrm on a wriUea agrssBMii 
signed by some only of ttamemberfe. 

(g) Cbofee r. 2 Exeb. 746 ; 
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So, if aa applicatioa for a loan bo made generally to a partnct 
in a bank, the borrower thereby entitles the party so applied 
to, on making the advance, to bold him answerable hi oitlior of 
bis (tbe lender’s) capacities, of a partner or of a private iudi* 
vidual, according as it may bo shown in which character ho 
made the advance (s). « 

So, in the ordiuoiy case of one partner ordering goods for 
a firm, there being a third person a member of tho fiim who 
was not known to tho seller as such at tho time of the trans- 
action, tho unknown partner is liable equally with the person 
who axipears in tho transaction, when discovered ; unless tho 
seller, having notice of the jiartnership, chooses instead of 
relying upon the firm, to accept tho liability of the particular 
individual with whom he is dealing” {a). “ If the seller refuses 

to deal with the firm, but elects to deal exclusively with tho , 
individual, he cannot afterwards treat the firm as his debtors, ‘ 
and sue one whom he did m>t mean to trust ” (A). 

Where, moreover, it is sought to charge several persons as 
partners upon a contract, ostensibly entered into by one co- , , 
partner only, it may b<' ncccshury, in order to fix tho partner- < 
ship with liability, to look to tho terms of any agreement, 
written or oral (<■), subsisting between tho parties charged, 
with a view to shoving that there was a joint authority given 
for entering into tho contract. A., B., and C. verbally agreed 
that they would bring out and bo jointly interested in a 


Sim* r, B<md, 5 B. it Ad. 3S9, 803 ; 
Sim* V. Brittain, 4 B. A Ad. 375 ; and 
Jrdand r. Thompmm, 4 C. B 140, 
(whidi an eited and dutinsaiidied in 
WaUhe ▼. ProMW, 8 Bxch. 843); 
JDrhtr t. Burton, 17 Q. B. 989. 

8m Bromurtgg r. Rat, 6 Bad. 489 ; 
Lata* D* La dour, 1 M. A 8. 
349 ; Om V. ItoMmrd, 4 C. B. 817 ; 

JfamMtt, 3 B. R G. 482 ; 
8. C., 4 B. A OL 684; Ardea t. 
Tudmr, 4 B. A Ad. 818 ; Skmatr r. 


Stock*, 4 B. A Aid. 487 ; Bauden v. 
Jlouelt, 4 8coU N, R. 381 ; Brandon 
▼. tlvJbhard, 8 B. A B. 11 ; BotutU r. 
Smith, 6 Oar. A P. 80 ; Stoiy ▼. 
Riehardton, 8 Bing. N. G. 128. 

(*) See, ii« BayU^, B., Aloxandtr 
T. Barker, 2 Or. A J, 138. 

(a) Per Cockbutn, 0. J., BoUomley 
r RattaO, 6 G. B., N. S., 189-140. 

(») Id., ibid. * 
it) Sea Btkaud t . Leaf, 8 C. B. 
187 . 
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periodical publi^iioii. A. was to bo the publisher, and'to make 
and reoeiYO general payments ; B. tobo the editor ; and G. the 
printer : and, after payment of all expenses, they were to share 
the profits of the work equally.. C. was to furnish the paper 
and chat^ it to the account at cost price. It was held, upon 
theso facts, thaj^ tlio ]>laintifl’, who had delivered paper to C. 
for the purpose of the publication, could not recover its price 
os against A., B., and C. jointly. “Tho question,” said 
Park*, B., “ is, did the other defendants authorise C. to pur- 
chase the paper on their account, or on his own ? It appears 
to mo, on the true construction of the contract, that the latter 
was tho case ” (</). 

Frt>m the brief remarks which have preceded, we may 
collect that the mwfe of conirnefingy as well as tho cnpacitg to 
coH/rurf, may Ix' materially affected by the relation of partner- 
ship existing as between some or all of tho contracting parties ; 
for, by reiu>on of this relationship, important rights may be 
^iferred, or liabilities may be imposed, on parties who arc not 
Atoitoibly either contractors or contractues. In order fully to 
^earry out this inquiry, a minute examination (wholly incom- 
patible with tho plan of this work) of tho remedies by and 
against partners would be mpiisite. Tho subjoined remarks 
may, however, throw some additional light upon tho subjlMt, 
' before us, or, at all events, assist tho student in pursuing it. 

rights and liubilities in regard to third persons of an 
•SfMttMr. { juiiiyidyai. partner, on a contract, mu.st obviously, in many 
eases, depend upon tho answer to be given to this question — 
Was the particxilar contract entered into during the continuance 
of his participation in the profits of the partnership P The 
liability of a imrtncr as such romnmees at the date of his 
admission into the firm ; so that ho will not, in general, be 
Uablo on a contract effected prior thereto (c). His liability 

(<l> WilfM 10 If. A ISS ; £mik ▼. Maidt, 10 oHo ; 

W. COS. • Battkf V. lewit, 1 IL k Or. US ; 

(4^ 8w T. ITwmA 1 Br|». SIcrrilT *. HVlti, 1 BmI, 48 ; IRItM 
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«M«M on tlio diasolation of the firm, or on his retirement from 
aooompamed by due notice thereof (/), or (it seems) by 
proof of the creditor’s knowledge of the fact (gr). The retiring 
partner will still, however, remain liable in respect of previous 
engagements, unless the creditor who seeks to cliorge him has 
ever, expressly or impliedly, agreed to the substitution of the 
credit of tho new firm for that of the old ; and the onus of 
proving such an agreement, or of shewing that it must neces- 
sarily be inferred from tho knowledge and conduct of- tho 
creditor, lies on tho parties originally liable (A), 

If, therefore, a banking firm makes payments professedly on 
account of a customer without his authority, and those payments 
arc entered to the debit of the customer in the books of the 
firm, parties who afterwards become partners in that firm arc 
not to be considered ns agreeing to impose upon themselves a 
liability for anything more than that sum which by the boyks 
themselves, which are handed over to the new firm, appears 
to be duo to the customer. And, in order to render tho 
new firm liable fur tho amounts which do not so appear in 
the books, it. will be necessary to shew that tho old firm 
have ceased to be liable, and aro discharged, by proof of 
an agreement between the old firm, the new firm, and the 
customer, that the new firm is to bo considered as substi- 


▼. Zewit, SU.& Or. 197 ; per JBayltjf, 
J., F«re T. AtMy, 10 B. k C. 297. 

(/) ** A retiring partner omitting to 
inform hU cmitomcre of the /oofy'tii the 
usual mode, that the continuing part- 
ners were no longer authorised to act as 
his agents^ is bound by all oontrscU 
nmde by them gith third persons on 
the faitli of their being so Authorised : 
Jndgm. Freeman r, Coote, 2 Exdi. 
663-4. 

Hairi T. AUatander^ 2 M. A W. 
484 ; Nmomme t. (kleMt 2 Gmnp. 617 ; 
PafhUmM T« CSsmilAeri, 3 Bspi. 248 ; 
Qrahaim t* iTops, Feahe N. P. C. 


154. ^ 

ih) Hart T. Alexander^ supra ; 
Dobbin r. Foster^ 1 0. A K. 823 ; 
Kirwan v. KirwioH 2 C. A M. 617 ; 
Thompeon y. Pei'chal, 5 B. A Ad. 
925; Ljfth T. AuA, 7 Bxch. 609, 
(which shows that the aooeptanoe by a 
eradiiorofthesole and separate liaHUty 
of one of sereral joint debtors Is a good 
consideration for an agreement to dls- 
cbaige all the other debtors from lia- 
bility ; anie^ p. 318)^ Tkomae ▼. HhU- 
liheer, 1 M. A W. 124 ; Bedford y. 
PeaMn^ 2 B. It Aid. 210. 
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as the debtors, in lieu of the old, for the amount sought 
to he recovered (t). 

The liability of a dormant, as of an active, partner will cease 
on his retirement from the firm^ except quoad such persons as, 

• at the time of contracting, knew him to bo a partner. To these 
parties notice of withdrawal should bo given, though none others 
are entitled to it (A). * 

The above remarks point to tho manner in which the 
capacity to coutract — ejr. yr. to bind or benefit others, 
whoso names do not expressly appear therein, by a contract 
■—may, in ordinary mercantile transactions, be aftected by 
tho relation of partnership ; for w(‘ have seen that a 
partner, in many cases, may bind his co-partners, or so 
contract as t«i biiul hiinsc'lf only, and not his co-partners (/). 
With refertmeo to this part of the subject, it may be 
proper to add, that, at law, as well the remedy available 
to, os tho liability (»i) enforceable against, a partner in a 
trading firm passes or attaches on his death to hLs surviving 
co-purtiu'rs ; the rule hero applicable being, that f/to remedy 
nurriren, hut not the riyht ; for jus accresceudi inter vierca~ 
tores, pro f>eiu]ficio eommereii, locum non haltetj — upon the 

* dissolution of a mercantile or manufacturing (n)'^ partnership 
by death, tlie prftjwrty and effects thereof do not belong ex- 
clusively the survivors, but are to be distributed between 
them and the representatives of the deceased, in the some 
manner os they would have been upon a voluntary disa ol n t io n 
inter titos (o). 

<•> Oronferd v. Codt*, S Kxdi. 287. /Tare, Comb. 382, cited 2 T. B. 479. 
291. (») BuekUjf r. Barber, 8 Bxch. 164, 

(fc) Fer PaUesmt, J , tfeofh r. Baa- with which compere Cntsfidd t. BimA, 

MW, 4 It. A Ad. 177 : Araae v. 8 Exch. 826. TIus lAter ceee ehowe 

Ihmmmomd, 4 Bep. 89 ; Carter v. that the right of ewriTomhip holds et 

WMley, 1 B. A Ad. 11 ; Barntr t. common lew, sere where e ceee lelle 

1 C. A K. 680. within the principle of the exception 

(J) Per Monde, J., lltdenjtr. introduced hr the Lex Mereetorie. 

ghsM, 2 C. B. 492. (o) Stray «i Fertnetrikim s. 342 ; 

(m) Sh, per Lord Hdt, Bjfol v. edopied Jndgm. 4 Bxdi. 180. 
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a4» 


A corporatkm aggregate must in general oontraot by deed, 
and cannot bind itself by pargl (p). 

This is a rule extending to a \ride and important class of 
coses, the principle on which it rests being, that a corporate 
body has no mode of indicating its eonsout to w act done, save 
by the affixing of its common seal to some documout (q), which 
will thus be evidence as well of the act done as of the assent 
to it of the body corporate (>•). In no other way can the 
concurrence of the entire body corporate in the particular act 
be authenticated. It could not, for inslancc, bo evidenced by 
the resolution of a meeting composed of members of the cor- 
poration, however numerously attended («). 

As illustrating the mle above stated, the following cases 
may be mentioned, though, inasmuch as the maxim exaptio 
prohut rcgulum forcibly applies in regard to the class of decisions 


under notice, cases which are exceptions to, as M’dl* as those 
which su])port the general rule, should, in regard to its true 
scope and operation, be alike carefully consulted. In Arnold 
V. The 2dayor of Poole (/), it was held, that an attorney who 


(ji) Many f«\ani|i1ca, Hhowiug the 
application of tbin rule, arc colb^ctcd in 
Grunt CoTp.f pp. iS5*60, to which the 
reailor in referred. 

A corporation may ratify tlic act of 
its agent : SimjtBon v. 10 

EAch. 845. 

{q) Delivery is not necessary in the 
case of a corporation : ante, p. 270 (n.) 

(r) Upon this p^jint, Blackstune tells 
ns (1 Com., p. 475), that, after a cor- 
poration has been formed and named, it 
acquires certain ** capacities and inca- 
pacities, some of which are necessarily 
and inseparably incident to it ; ** 
amongst these is t/te kavittj a common 
seal. **For a corporation, bting an 
invisible body, cannot manifest ila in- 
tea^on by any personal act or oral dia* 
eouise ; £i therefore ads and speaks 


ouftf hy Us eummofi seal. For tbongh 
the luirticular members may express 
their private consents to any act by* 
words or signing their names, yet this 
does nut bind the curjioratiun— it is the 
fixing of the seal, and tliat only, which 
uriiU*H the several assents of the indi- 
viduals who comiK)se the oommualty, 
and makes one joint assent of the 
a hole/* 

(s) Judgm. Mayor of Ludlow r* 
ChtrUfm, d M. h W. 823. 

(0 4 M. & Gr. 880. Hoe FaeieV. t. 
Eastern Counties 72. (7., 2 Each. 844; 
Paine v. The Etrand Uniom^ 8 Q. B. 
326 ; Lampreli tr. BUicrieay Vndan, 3 
Exeb. 283, 30 • ; Smnifj v. We4l Hams 
Unions 10 Exch. 807;^8. O., 11 Id., 
867; and cases died in the ensniag 
notes. 
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had been employed by the mayor and town council of Poole 
to conduct suits on their behalf, j>ut had not been appointed ' 
under seal, could not rocover his bill of costs against the coF'; 
poration. In Diggh v. The Lattdon and Blacktcall R. C. (u), 
the facts were these :~The plaintiff, who was a railway con- 
tractor, entered into an agreement, not under sSal, with the 
defendants, to do curtain work upon their railway ; having done 
some of the work in pursuance of the agreement, he was then 
ordered to discontinue it by the company ; and it was held 
that ho could not recover for any pf»rtion of the work so done ; 
the simple answer to the action being, that a corporation cannot 
contract unless by their common seal. 

The rule in question, Imwever, that a corporation can only 
act or spt'uk by its common seal, though true in theory, was 
found intolerable in practice. The very act, it has been said, 
of afBxin/^ the seal, of lifting the hand, or opening tho mouth, 
could only bo done by some individual member, theoretically 
quite distinct from the body politic, or by some agent. Tho 
management of tho coipomte property, tho daily sustentation 
of tho members, the performance of tho very duties for which 
tho corijoration^was created, required incessantly that acts 
should be done, sometimes of daily recurrence; sometimes 
oullrcly unforeseen, yet admitting of no delay ; sometimes of 
small importance, or relating to property of littlo value. Tho 
same cause al.su re<|uircd that contracts to a small amount 
should often bo entered into. In all these cases, to require the 
oifixing of tho common seal was impossible ; and therefore, 
from time to time, os tho exi|(faicics of the case have required, 
exertions have been admitted to the rule (x ) ; the decisions as 
to which, 08 remarked by Ix>rd Denman, C. J. (y), furnish the 
principle on which they have been ostaUished, and ^ew that 

(m) fi^xoli. 44S. Batin Doth and R. (7., 3 Bxdi* 844 ; 

Jiidgm« JBwifUff T. Tka lAntoln Onuit Corp., p. 60* 
higlu md Coke Co., 8 Ad, AS, (jf) Chnrdk^^ t. Tht Imptrial Ooi 
844 ; p«r Arte, B,, Oopt ▼. Tkama and Cote Co., 8 Ad. kdL 881, 
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it is convmienee anwimting alntosi to necmitp.** The cxoep« 
tious here advcHed to may bo^arranged as under : — 

^ 1. When the acts to be done are such os the corporation, by 
its very constitution, is appointed to do, or such as are neces- 
sarily incidental to its business (s), as in the case of a trading 
corporation, whose duty may require that it should draw bills of 
exchange (a ) ; or of a railway company, whose business is to 
issue tickets to passengers and generally for traffic upod the 
line (i^). The exception in question extends, indeed, os remarked 
by Wightman, J., in Clarke v. The Gaardinm of the CuckJieM 
Union (c), to coses “ where the making ofi>a certain description 
of contracts is necessary and incidental to the purposes for 
which the corporation was created.” “ 'Wherever to hold the 
rule applicable would occasion very great inconvenience, or 
tend to defeat the rery object for which the corporation teas 
created, the exception has prevailed ” («/). 


(z) Atutrolxan Jioyal Mail Steam 
Nav, Co. V. Marzeitit 11 Kxcli. 228, 
2:i4 ; Hendenon v.AmtraJlian Iloyal 
Mail Steam Nav. Co,^ 5 E. Ac 11. 409 : 
followed in Reuter v. Rketric Tele- 
f/raph Co.j G K. & B. 341, 348, whore 
the defendantfl, an incorporated cum- 
I»an 7 , had raiified the contract. * 
As to the exception to the general 
rule specified supra, see, }>er Lord 
Wtneleydaley in Emeei v. NkhoUty G 
H. L. Ca. 403, commented on in London 
Dock Co. ▼. 0 Sinnotty 8 K. A B. 347, 
and in Prince of Waite Aee. Co. v. 
ffardUnffy 1 B. B. A B. 221. 

<a) Per Aldereon, B., DiffffU r. 
London and BlaeheaU R. O.y 5 Each. 
450 ; judgm. Church v. The fmperiai 
Gat Light and Coke Co.f 6 Ad. A B. 
861 ; Dwuton t. The Imperial Qa§ 
Light and Coke Co., 3 B. A Ad. 125. 

(5) Cox y. Midland Oemnfite R. C., 
3 Bxcli. 268. 

(c) 21 L. J., .Q. B., 840; S. C., 1 
Bail G. CAl» where tlie learned judge. 


whose words are above cited, says, 

** In most of the earlier uf the modern 
cases, the corporations have l>een plain- 
tiffs ; but those coses were decided 
upon grounds which would be ec|ually 
applicable had the actions been against 
them.” Se^ the London Oa$ Light ^ 
and Coke Co. v. Nieltolle, 2 Car. 

365 ; The Mayor, drc., of Stafford y. 
7HII, 4 Bing. 75 ; The East London 
Watermrhe Co. y. Bailey, Id. 283 ; 
The Mayor of Ludlow v. *CharlU>n, 6 
M. A W. 815 ; Mayor of Carm*irthen 
y. Lewis, 6 Car. A P. 608 ; Morthamp* 
ton Gas Light Co. y. Parnell^ 15 C* B. 
630. 

The Judgment in Clarke y. The Ouek^ 
field Union, supra, has not been alto- 
gether aoqniesoed in by the Court of 
Bzehequer; see 10 Bxeh. 875, 876. 

It Is, howerer, expressly recc^iaed in 
Hendereon r. Auetralian Royal Mail 
Steam. Nav. Co., 5 B. A B. 400, where 
the cases are collected. 

id) Jndgm. 6 Ad. A K. 861. 
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A 4 an example of Uiis exception to the general role, the case 
of The Copper Miners* Company v. Fox {e) may 'ho cited ; that, 
was an acti<Hi of assumpnt, by a corporation, on a contract by 
parol, for the supply of iron rails to the defendant, and under 
non assumpsit, the actibu was held not sustainable,^upon proof 
that the company’s charter incorporated them for the parjtoae 
.of icorhiny copjM'r mines and Helling copper ore, but contained 
nothhfig which authorised the company to deal in iron. “ Had 
the subject matter of this contract been copper,” observed the 
Court of Queen’s lleneh, “ or if it liad l)cen shewn in any way 
to bo incidental or ancillary to currying on tbo business of 
eop[)er minors, the contract w'ould have been binding, although 
n«)t uinlcr seal ; for, whore a trading company is created by 
charter, while acting within the scope of the charter, it may 
enter into the eomnierciul contracts usual in such a business in 
the usual manner. Hut the iron ruil.s, the subject matter of 
this contract, were not shewn to have any connection with the 
business of copper miners.” The distinction hero taken by the 
Court seems preci.sely to illustrate the scojm) and meaning of 
the first common law exception to the general rule rc8i)ecting 
contracts by Ixulics corporate above adverted to. 

2. Another established exception to the general rule applies 
tt> acts of nrurn’Mcc, of imihediatc or altogether 

trivial in their nature, so that the doing them in the usual way, 
and with the solemn authentication of the corporate seal, would 
bo incoHcenirnt or absurd (/). Hence a corporation which has 
a head (g) may giro a {personal command, and, by parol, do 
sundry small acts. It may, thus, retain a servant (A), or 

{f) 16 Q. D. 229, See Also Pnint 5 Q. B. 646 ; jaclgm. 4 M. & 

▼. Omardian* tht Strand Pnion^ 8 Gr. 895 ; Dt Gravt t. Maywr^ dfec., of 
Q. B. S26; LamjprtU v* BHUriat^ MonmoUiK 4 Car, k, P. Ill ; Denton 
Umon^ 3 Rxeh. 2^ ; Dock t. Eaet Anglian R. C., 8 C. ft K. 16. 

Co. T. Sinnott^ S B. ft B. 347, <g) See, per Parke^ B.> Cope ▼. 

(/) Tat Alitereon^ B.^ 6 Hxch. 450; Thames Haven Dock and R. 8 

3 Ad. ft R. 861 ; per Polioek^ Exch. 844. 

0. B.» 11 Bxeh. 234 ; per Lord Z>eii- (A) Jodgm. Arnold t. Jfa^ of 
mmt CL J,» HM r, ifagor^ Ac^ of Poole^ 4 M. ft Or. 895, eatdlkaoB iheie 
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authorise another to make a distress, or the like, these being 
acts which require to he done for the ordinary convenience of 
the body corporate, and which the head of the cdtporation is 
delegated by its other members to perform. 

Both the foregoing exceptions to the general rule, it will bo 
observed, originated in unvmfi/, or in cotm'nicnce almost 
amotintinff to necessity. 

3. The third exception to bo noticed, which is not perhaps 
so well established, or, at all events, so well defined os tlio 
preceding, seems to require for its support this special ingre- 
dient, viz. the adoption of tlie particular contract in question^ 
and the enjoyment of the benefits resuTtuig fmm it> by tha 
corporation or' by the other contracting party (^. 

Thus it has boi'n hold, that assumpsit for use and occupation 
will lie at suit of a coi-poration where the tenant has held 
promises under them, and paid rc*nt {k). It has been held, 
also, that if a contract with a corporation is executed by them, 
if the persons who are parties to the contract with the corpor- 
ation have received the benefit of the consideration moving 
friim the corporation, thc.so last-mentioned parties are bound 
by the contract, and liable to be sued thereon by tho 
corporation (/). 


cited; SmUh y. Cart^origki^ 6 Bich. 

039 ; Cox v. Midland CountUn 
R. C,^ '6 Exeb. 26S ; judgm. Gilaon v. 
E. India Co,, 6 Bing. N. C. 270^271. 

A covenaot may, in «ome bo 

discharged by tlic act of the covenantee, 
without deed ; and a coi 7 >oration may, 
in like manner, by their acta or the 
acts of their agent, discharge the oove- 
nanteo without any writing under seal : 
Oort T. Ambergale, R* C., 17 Q. 
B.^127. Sec Brymjer y. Thamt^ Ilaictn 
Dock and R. C., 2 Bxch. 549. 

(t) In J>iggl€ y. '2%e London and 
BladnoaU R, 5 Exch. 451, bow- 
eyer, Rof/e, B., refers cases such as 
are above >«dyerted tn^ to the principle 


of necessity, which ** really embraces 
all the excepted cases, — that is, matters 
top trivial or of too frequent ocourronoei 
as in tho case or trading corporations 
drawing bflis, without wMeh they could 
not carry on their trade, Ac. With these 
exceptioDM, the old law remains as it 
did in the time of Hen. 8, and the earlier 
times before it.’* See Reuter y, Eiee^ 
trie Telcffraph Co,, cited p. 551, n. (s). 

(k) Mayor of Stafford y. Till, 4 
Bing. 75; Mayor of Carmarthen v. 
lAiwie, 6 Car. A P/608 ; Dean, dee,, of 
Roehetter v. Pierce,, 1 Camp. 465; 
Mayor of London y. Hunt, 3 Lev. 87. 

(l) Judgm. Piehtnongerd Co, y. 
herteon, 5 M. A Gr« 192 (where the 
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and occupation of land entered upon by permission of the 
owner, but not held by, instrument of demise under seal; and 
the decision in this case was approved of by the Court of Ex- 
chequer in Pauling Tim London and NorthWestorti R. C. 
where the facts were as uuUcr: An agent of the company, 
who were defendanis in the action, agreed by pal'd with tho 
plaintiff to purchase of him*a quantity of railway sleepers 
ujjon certain terms. The sh'oiHjrs were received and used by 
tlie company, who afterwards objected to pay for them, on the 
ground that no cerntract had been made obligatory on them 
within theOrtli section of the Companies Clauses Consolidation 
Act (8 & D^Vict. e- KS) ; the judge having rtilcd tliat there 
was evidence for the jury of u contract with the company, the 
Court in bane aHirmcd this ruling, upon the ground, that where 
an incoiporatcd company has had the bcnctit of a bargain 
made by its agent, it will be a reasonable iuferouoo for a jury 
that the bargain in question was duly and effectually entered 
into (/•). 

^ , 4. Tho COSO just cited illustrates the nature of a new class 
of .exco|>tiuns, which, in modem times, has sprung up to tlio 
'general rule, that a cor^iorato body must contract under seal. 
Corporations are now fi^equently established by charter, letters 
patent, or Act of Parliament, for tho purjiosc of can^dug on 
trading speculations, to which tho drawing of bills or tho 
making of particular hinds of contracts is essential. In such 
euses, power is usually eonferrisl on certain of tho corporate 
ofticors, dcsiguntod by the cniwn t)r legislature, to enter into 
contracts, such as alluded to, on behalf of all tho members of 
tlio eorporation otherwise than under seal : .and here difficulty 
can scarcely arise resjiccting the efficacy of contracts whidi 
profess to bo thus made, unless it be from the ambiguous 
wording of tho statute, charter, deed of settlement, or other 

S Bxeh. 867. TAe yortkampUm Oa» Co, r. 

(r) 8m obo Smith t. The liuU Obut Parnetl, 15 C. B. 630. 

Cb, 11 C. B. 897, aiMl 8 C. B. 668; 



(X)RF0RATI0N8. 


instrattieiit» under whidi the corporation in question has li^on 
constituted. 

When governed by express statutory provisions, the nUo 
applicable is, that a body corporate must contract either under 
seal or in such manner as is stmetioned thereby (n). 

Farther, it is obvious, that joint stock companies, regulated 
by statute and by deed of settlement duly registered, are not 
to bo troajtcd, in all respects, as ordinary trading partnerships ; 
such companies arc only bound by contracts made by the 
directors or other officers icithiu the scoj)e of their authority (<) ; 
any contract or agreement entered into ultra rires, however 
beneficial for the shareholders may ap2)ear its tendency, will 
(as a gt'neral rule) bo wholly void (u). 

“ There can be no doubt," observes Lord Wensleytlale (a*), 
“ that a corporation is fully ciijjablo of binding itself by any 
contract under its common seal, in Plngland, and without it in 
Scotland (y) ; except whore th«‘ statutes by which it is created 


(«) IIoniernItanK ▼. Wotv€rhami*t<m 
Watervrorks Co.^ 6 Exch. 137, distin- 
fpiished in SmtfA v. The /lulf OIom 
Co., 11 C. B. 928 ; Frend t. Dennett^ 
4 0. B., N. 8., 678 ; Prince of Waics 
A$$, Co. r. Harding^ 1 E. B. h E. 
183 ; Kirk v. JUU, 16 Q. B. 290 ; 
Nowell V, Mayor ^ drc., of Woreester^ 9 
Exch. 467 ; Cope ▼. Tkumee Haven 
Dodc and Jt. C., 3 Excli. 841. See 
Payne t. The New Sou/h WaUe Coolf 
dfC-t Co.f 10 Exeh. 283* 

(0 Smith ▼. The Mall Olaee Co.^ 11 
C. B. 926, 927. Sco Ridley v. The 
PlynwHih^ 4^., Baking Co.^ nnd The 
Kingebridge Fhur Mtll Co. v. The 
Same, 2 Exeb. 711, 718 ; Ifallett v. 
Pawdalf, 18 Q. B. 1 ; HamJbrd v. HaU 
and London Fire Ine. Co,, 3 H. & N. 
€89; Agar v. Athenatum Life Am, 
Soi^ 3 C. B., N» 8>, 726. 

(ii) In iilnrttnlion of what » nhote 
Bateman ▼. Mayor, Ae., of 


AeMim-undtr*Lyne, 3 II. ft N. 828, 
and canes there cited ; ]}or Parke, B., 
South Yoricnhire R, C, t. QreaH 
Northern U. C., 9 Exch. 84 ; adopted 
per Martin, B., Payne t. Mayor of 
Brecon, 8 IL ft N. 678 ; The Mteyor, 
Ac., of Norwich v The Norfolk R, C., 
4 K. ft B. 397 ; Ihetoek v. North Slaf^ 
fordehire R, C., 4 B. ft B. 798 ; The 
Shrewsbury and Birmingham R. C, v. 
The London and North Western R. O., 
4 ]>e (3t.,Ufkc. ft G. 116 ; S. 6 H. L. 
Ca. 113, 136-7 ; fkoUith North Eattem 
R. C, V, Stewart, 8 Hacq. H. L, Ca. 
882; The East Angluvn R, C. t. 7%e 
Raeiem CowUiee R. C,, 11 0. B. 776, 
811. 

(x) Seottish North Eaetem R, C, r, 
Stewart, 8 Maerp il. L. Ga. 416 ; and 
in Emeei y. NiehoUe, 6 H. L. Ca. 419 
ei eeq. 

(p) See Patenon Comp. BDgi% 8c. 
Law, p. 216. 
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Otl^egnlated expresely or by Implication prohibit sudi 

oootraot between the parties ; primb facie, all its contraots are 
valid, and it lies on thoso who impeach any contract to make 
out that it is avoided. This is the doctrine of ultra vire» and 
is no doubt sound law, though tho application of it to the 
points of each particular ca.so has not always been ^tisfactory 
to my mind.” 

To tho above subject, which Ls one of great and increasing 
importance to tlie community, a bare allusion must here 
suffice. 

A very few remarks touching the <*tfect of bankruptcy upon 
tho capacity of the bankrupt to contract will be offered, as it 
is not witliin niy plan to cxuniinc minutely the nature of rights 
of action which drfor do not pans to the assignt'cs, — of liabilities 
which may be cnfurceablo against them or against the bankrupt, 
whom, for many purijoses, they represent. 

It can hardly ho incorrect to say, that bankruptcy docs in 
nome ciwos nffuct the capacity of tho bankrupt to contract ; for 
iustauco, it may give an option to his assignees to treat a con- 
tract ostensibly entered into with tho bankrupt as in fact made 
with themselve.s (s) ; it may render void tho express promise 
or agreement of tho bankrupt («). Ordinarily, however, the 
result of bankruptcy rather is to relieve the bankrupt from 
liabilities, and to devest him of rights and remedies, than to 
inoapaoitato him from contracting. 

The gonond effect of tho statute, 12 & 13 Viet. c. 106 (6), 
intitalod ** An Act to amend and consolidato tho Jjaws relating 
to Bankrupts,** is to vest in the assignees appointed imder its 
provisions the whole estate, real and personal, which the bank- 
rupt had or was entitled to for hit own benefit (c), either in 

to rapt Acta, except in aone pectfeokiJ* 

BSA sotliereiasteriaL 

WVIIealntotei^iwlBtlMSOeo.4, (c) CbalneUnuae or prapeHylidd 
fa tola mA the pmkae Bank- by a laaknqit a* tnutawnmain aa- 
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possession, remainder, or^rever8ion, at the date of the aet of 
bankmptoy, as also all soah property as may oomo to him 
before ho obtains his certificate of conformity ; to confer upon 
the assignees for tho time being the right of suing for out- 
standing debts and assets of tho bankrupt in their own names ; 
and to indemnify them against tho costs of such proceedings, 
when undertaken with tho leave and sanction of tho court of 
bankruptcy ((/). * 

Tho bankrupt, being thus on tho ono hand devested of all 
property in which ho was bonofici«illy iuti'n'shHl, receives on 
the other hand protection from liability in rcsi)cet of contracts 
entered into by 'him prior to his bankruptcy and certificate (e). 


affected by the liAnkruptcy : Bodding* 
fowY. CasteUi^ 1 fi. & Q. 879; S, 

Id. and there citetl ; iri»M 
V. Kteley^ 1 T. II. 619 ; per Lord 
CampbeU^ C. J., Wtitohy v. 2 

E. & B. 624. 

(d) Sect, lU onaetB, "that when 
any person shall hare been adjuiiged a 
hatikmp^ (iiuiaodiately after which ad- 
judication an ofGcial assignee is, by sect. 
102, to be appointed), all his personal 
estate and effects, present and future, 
wheresoever the same may be found or 
known, and all property which he may 
purchase^ or which may revert, descend, 
be devised or bequeathed, or come to 
him before he shall hare obtained bis 
certificate, and all debts due or to be 
due to him, wheresoever tlie same may 
be found or known, and the property, 
right, and interest in such debts, shall 
become absolutely vested in tbs as- 
dguees for the time being, for the 
benefitof the ciediton of the bankrupt, 
by virtue of their appointment ; and 
after sudbi appointment, neither the 
biukrupt nor say person claiming 
through or under him shall hare power 
to rseover the same^ nor to make any 
relesss ex ^sohatfs thereof; asitlMr 


shall tho samo be attached as the debt 
of the bankrupt by any tteiwon aeoord- 
ing to the custom of the city of London 
or otherwise, but $wh tmlgntts shall 
have like remedy to* recover the eama 
in their ouri names as the bankrupt 
himetlf might hare had if he bati not 
bein adjudginl bankrupt.” 

The succeeding section (342) vests 
lands Iteloiiging to tho l)ankrupt abso* 
luiely in the assignees for the time 
being, for the benefit of the creditors^ 
by virtue of their appointment, without 
any deed of conveyance for that 
purpose. 

By sect. 163, "the assigDees, vnih 
the leave of the Court free oUainedp 
upon application to^sneh Oourt, but not 
otherwise, may commence, prosecute, or 
defend any action at law or suit in 
equity which the bankrupt might have 
commenced and proseeuMordeftiided; 
and in such ease the eSts to which 
they may be put in respect of such suit 
or action shall be allowed oat of the 
proceeds of the estate and eilbdb of the 
bankrupt.” 

(c) With regBtd to the ftiturc Hald* 
liiy of a eertifioated hankmpl^ it Is, by 
the 200th seetimi, geneesUy eeacicdi 
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Sndi being the general effect of fhe Bankrupt Act, let us • 
proceed to consider its operation i^n the capacity to contract. 

In the first place, then, it is clearly established, that an 
uneerlifleatetl bankrupt may contract, subject to the right of 
his assignees to interfere, claim the benefit of the contract, and 
sue in their ou'n names for its breach (/). An uncertificated 
bankrupft, moreover, has Cprobably through a feeling of com- 
passion for his situation), been held eutitled*to contract for his 
<wn work and labour, and to recover money duo in rcsjicct 
then'of {(f), us M*(‘ll Its for material'! found, incident and neces- 
sary thereto (A), or iinmey lent if earned thereby (/). *Tho 
principle, however, of tin* decisions here adverted td will not, 
it seen»s, b<‘ at all bx tended. 

In Jilliot V. Clayton (k), the plaintiff sued for work and 
labour as a surgeon afid apotheearj', for medicines, and on an 
account stah'd. The plea to this declaration alh'ged the bank- 
ruptcy of the*pl“i»t>ff before the debt accrued, and tlmt his 
assignees claimed the debt from the defendant before action 
brought. Keplicution, that the work.&c. “was mci-oly the 
iH'rsonal labour of plaintilf,” and was performed “for tho 
nect'ssjirj- pres»'ut maintenance of plaintiff and his family 
that the medicines “ were purchased and obtained by plaintiff” 


•‘lliftt wHficitU of conformity 
fttlowoil UDtli'r thin Act, Hubjivt to tho 
proTivioM hvrein cHmUtinHl, nhutt 
tkarge the hatderHi4 from aii debt* due 
by him irArw he beam* 
frttm nii ctiiiiHM ami demand* made 
wmkr (he bankmiacy : Pro- 
vtdod UiAt no such ctirtihcaie 

•lubtt releiMilr <H«chAiige any poison 
who waa a partner with such bankrupt 
at the time of his hankruptcy, or a as 
then jointly bonnd, or had made any 
Joint otmivaoi with such bo&kmpt 
IfoiMtioii, therefore, can be sttoeessfuily 

ambiteiatd h ceritficakd iemk- 
m|il te my debt dnt when he became 


bankrupt, or for any demand which is 
proveabU ngnuytt hi* eHate, 

if) Herbert v, ftaytVy 5 Q. B. 065, 
follow od in Jackeon t. Burnham^ 8 
Kach, 173 ; Kitchen v. Bar(*rh^ 7 
Kavt, 53 ; Braytm v. Dale, 2 B. & C. 
208 ; Fyim t. Chamber*^ 0 M. W. 
460. 

(y) Chippendale r, Tomlin*on, citeil 
7 East, 58, n. ; Id. 62 ; WOliame 
T. Chambers^ 10 Q. B. 337. 

(A> 5ii/ir T. Oiborne^ 1 Bsp 140, 

(i) Bran* r, Bfxnen^ I Kap. 170. 

{k) 16 Q. B. 532 ; Orofton ▼, J^oo/c, 

1 B. & Ad. 5dd. 
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^*oat of Cho earnings and profits of his personal labour 
performed after bankruptcy ; ** that they wore “ greatly 
increased in valuo by the personal labour of plaintiff in 
preparing and administerftig the same,** and were ** a part 
of, and incidental and necessary to plaintiff’s personal 
labour, and in order that ho might perform the same in 
the manner most advfmtagcous for the necossary^present 
maintenance,” &c. of the plaintiff and his family ; ” and 
that the account was stated of such personal labour and 
such medicines. This replication was traversed by the re- 
joinder, and issue taken thereupon. Such being the plead- 
ings in this cose, it appeared in evidence that the plaintiff 
was an uncertificated bankrupt ; that by an arrangement 
with a friend who had purchased his stock of mc>dioine8, 
ho continued in possession of tlicm on credit, carried on his 
business as before, and was supplied with fresh medicines 
on credit from wholesale houses ; under these ciroumstancos, 
the debt sued for was contracted, the plaintiff attending 
the defendant, giving him the benefit of his skill, and furnishing 
the medicines which ho thought newssary. The Court hold 
that the replication, of which the substance has been above 
set out, was not proved. 

Again, a bankrupt, whilst uncertificated, may also enter 
into a contract of such a kind that its breach would occa- 
sion a personal injtuy to himself — ex. gr., ho may contract 
to bo cured of a wound or to marry— -in sucli a case the 
assigpiees . could not interfero so os to prevent the bank- 
rupt from suing for damages, although it seems clear that 
he might bo compelled to hand them over for the benefit 
of the creditors when recovered. Some difficulty ^iras for- 
merly experienced in defining with precision the class of 
cases in which a person’s capacity to contract remains 
unimpaired by his bankruptcy,— as well as in deter- 
mining when a right of action ex eontractUf vested in 
the bankrupt before bankruptcy, would not be devested 
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(Q. Mttoh ligbt» howevtT, hns reoently been thrown 
this sabject by two cases: Beckham r. Draf»{m) and 
Mbgert t. Spence (n) ; which, having been heard ^oro the 
Ugbest tribonal, arc to bo regarded as leading authorities in 
reference to it, In the former of these cases, Erie, J., deliver- 
ing bis opinion to the House of Ijords, remarks as follows : — 
** The ^ht of action does not pass [to a bankrupt’s assignees] 
where the damages are to be estimated by immediate reference 
to pain felt by the bankrupt in respect of his Ixidy, mind, or 
ebaracter, and without immediate reference to his lights of 
pro^rty. Thus it has been laid down, tliat the assignees 
oaunot sue for breach of promise of marriage, for criminal 


(1) The nro, in (•cnertil^ 

iiUetl to mruver on in action 

irhich lmvo eccrufxl to thorn in right of 
the biinkruvtf or for iho recovery of 
for 1111 ^ of a contract 

with the haukrii|)t, committed iinor to 
the bankruptcy: note, p. r»i)9y n. (d). 
Bee iim r. Smith, 12 M. k W. 61S ; 
Alder v, Keirfftfr;,, 15 M. k W. 117; 
per Pttrkf, J., Kf arse if v, Curptetirs, 
3 B. Ac Ad, 721 ; Porter v. VnrUit^ 9 
Bing. 9‘h Do ; llViyAf v. Fitirjirid, 2 
B. At Ad* 727 ; v. 0€tkeU*f^ 10 

Q. B, 041. 

(Hi) 2 H. L. Cji, 570 ; a, H M, 
At W. 515, 0 Id. 70, 8 M. whm> 
the ihetN were a» follow ; --A. entervd 
into an agriHrmcnt with B. and C. to 
•am them for seven years at fixed 
wageai<-«»*^ibe party making default to 
pay to the other the sum of 5001. by 
way or la aalure of specific damages/' 
A* was distnisseil ; he became l>ank< 
rapt ; and* after the Unkruptcy, 
hmight aa aclioa of aammpsit on the 
agtoemeai, to which the defendants 
pleaded hlsba&kmptcy. This plea was 
bMd to be an aaawwr to the aetioBt oa 
tti*. froaad that the rl^t to sae for 
tha Iwaaifo of the agreeaieat in ^aes* 


tien i^s-Kcd to Hia assignees. See Bell 
V. Cnreif, 8 0. h. 887, 895. 

(ft) 12 Cr. As P. 700 ; S, C*. 13 M. 
As W. 571, 11 Id. 191. It was there 
held, that tresiKi^a for seizing and 
taking a bankrupt's goods under a 
folso and unfounded claim of a debt 
being due fnnii liitn, whereby the 
Imnkrupt was annoyed and prcjuiiiced 
III hiH bu.Miiiess and believed by his 
cuHbmiorK to be iiiMolvcnt, in conse- 
i|UrnC'* whereof certain Itidgers left his 
bouse, cmiUI not In? inainiaintMfl by his 
sssigiiees. In this cuko, the plea of 
the plaintifTs bankruptcy was pleaded 
** as to the seizing and taking the goods 
and chattels in the dt>claratioD men* 
tioucti ; ** and it was observed (per 
Lord Abin^er, C- B,, 11 M. & W. 629), 
that, althrmgh such a plea might have 
been goml if limited to tho^ value of 
ibo gocKls, yet the jury might, as the 
Ttfoonl stood, give damages beyond the 
value of the goods in respeet of the 
mantur of the seixure, and that the 
right to ane for saeh dams^es would 
not pan to the aasignen* See also 
Brewer r. Dem^ Hi H. A W. 625 ; 
OfoiAv, S Taunh 742; 

Am V, 2 ling. 515 * 
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oonversation, seduoiion, dofomation, battery, injury to tlio 
person by negligonoe, as by not carrying safoly, not caring, not 
soring fjjfm imprisoumont by process of law ’’ (o) ; and if, in 
such ease, a consequential damage to the personal estate 
follows from the injury to the person, that may be so dopoudont 
upon and inst^porable from the i)crsonal injury, whidi is the 
primary causo of action, that no right to maintain a separate 
action in respect of such coilsoquontial damage will pass to the 
bankrupt's assignees. Under the circumstances supposed, 
moreover, the primary cause of action, if of a nature properly 
s])caking personal, and tlio right to maintain it, would dio 
with the bankrupt (j*). 

In connection with this subject, we must further remember, 
that, “ one side of a contract btung either considerati«>n or 
promise, according as onofif the parties is either plaintiff or 
defendant (7), when' the question is, whether the assigm>es of 
a bankrupt contractor can sue for a breach of a proinisu broken 
before the baukrupt<'y, the nature of the pronnite is alone to 
bo considered ; and when the question is, whether the assignees 
have a riglit to adopt an unexecuted contract, and, after the 
bankrui)tcy, to complete the exmsideration for the puiqKMO of 
enforcing the promise (»•), the nature of the eomidrration is alone 
to ho considered. Thus, in respect of promise, the n88ign(>c8 of 
a patient, if baukruj)!, could not sue a snrgeon for a breach of 
his promise to use due care in treating a wound, because the 
damages are as.sesscd by reference to bodily annoyance ; but 
t1^ assignees of the same surgeon, if bankrupt, might sue tho 
patient on his promise to pay remuneration for attendance, 
because tho promise relates to property : and the assignees of 


( 0 ) 2 H. ,L. Gs. C04 ; Hmoard v. 
OmMAct, 8 M. & W. 801 ; Uannsodt 
T. 8 Bisf. 8S8, 888 ; Beimm 

a. Fhmtr, Sir W. Jomi^ 218. 

<p) Jvdgni. I>r»kt T. BftiAmm, 11 
ILOW. Sl». Aad aM vitlim- 
fennoe to Um ** wind OMt tt iajwy 


to the pemm wid injnty to tiM pro* 
pw Iiord CtmfhtU, Sagtrt ▼. 
Speneef 12 C9. 4e F. 720-) ; WtthurM 
v.JntiMS, IOC. K 287. 

(f) Aat^ p. 882. 

(r) See Wkitnttre r, €IUmmr, 12 
M. a W. 808. 
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a Itankrapt could not sue on a breach of promise to marry ; but 
the same assignees might/' says Hrfc, J., “ for the same 
reason, sue for a breach of promise to pay a given sum in case 
of refusing on request to complete a contract of marriage («). 
Thus, also, in respect of consideration, the assignees of a 
ptuntcr might not have a right to adopt an incompleted contract 
to paint a jacturo for a sum and complete it, because the per- 
sonal skill of the contractor would probably be of tho essence 
of tho contract ; but the uHsigneos of the bankrupt purchaser, 
being ready with tho money which was to be the consideration, 
might adopt the contract to pay (/), and sue tho same painter 
if he refused to completo and deliver tho picture according to 
his promise '* («). 

Tho capat'ity of a bnnkru]>t to bind himself by a contract (r) 
is further, in certain oases, atfcctcdi^by the express provisions 
of the existing llnnkrupt Act (12 & 13 Viet. c. 106) ; for 
instance, s. 202 of this stahde enacts, “ that any contract or 
security made or given by any bankrupt or other person unto 
or in trust for any creditor, for securing the payment of any 
money due by such bankrupt at his bankruptcy, as a consider- 
ation or with intent to persuade such creditor to forbear 
Opposing, or to consent to tho allownnco of the bankrupt’s 
oortiheate, or to forbear to petition for the recall of the same, 
shall bo void, and tho money thereby secured or agreed to be 
paid shall not bo recoverable ” (//). Also, by sect. 264, it is 


(4) 8cc aIm, fi«r J., 12 Cl. k 

F. <I22« adopted p«r Lord Id. 

(0 OibtMk V. Carrmhtrt^ 8 M. k W. 

aai. 

M au InsUnco «>f «iioh ad«)ptioii, 
TWinioirT. Aithesf^ 8 M. ^ W. 495. 

8e« alao the atat. 12 k 13 Viet c. 
106 (n. 115, UB\ which givee an 
Oflhm, in certain eaaei, to the aaeigneea 
lo adopt or decline a contract entered 
Into bar Dm bankrapt 
(n) Fer Etrle^ J., 2 R. L. Ga. 604. 


(j*) A banlcmpt, ubilsi nneertiheated, 
ie liable to be ened for all debts or de- 
mands which are not proved under hie 
bankruptcy, whether they be inseeptible 
of proof or not, provided that a com- 
plete oaose of action has aeomed 
against him. See A ugarde v. Thmp* 
son, 2 M. A W. 617 ; Wathtr ▼. PU- 
5eom, 4 C. B. 229 ; Temple v. 

8 Bxoh. 889. ^ 

(p) See also e. 270 ; 5 4 6 Viet e. 
1 A, e. 40 ; Flsjflcr r. WUem^ 5 IhECh. 
251. 
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farther enacted, ** that no bankrupt, aft^ his oertificato shall 
have been allowed, shall bo liable to pay or satisfy any debt, 
claim, or demand from which ho shall bavo buoii discharged 
by virtno of such certificate, or any part of such debt-, claim, 
or demand, upon any contract, promise or agreement made 
after the issuing of the fiat or filing of the petition for 
adjudication of bankruptcy.’* 

Sect. II. — ^Contracfs teit/i NoH-tnercantili' Persons. 

In this section I propose to inquire how far the capacity to 
contract may bo affected by Infancy, Coverture, jlleutal Imbe- 
cility, or otherwise ; and under what circumsbiuces an lilxi'uutor. 
Administrator, or Insolvent may enter into a contract binding 
as regards himself, or as rogar<Is the estate which ho has 
to administer and on behalf of which he may bo sup^msed 
to act. 

An infant, by reason of his tender years and presumed 
immaturity of judgment, is .specially protected by our law ; ‘“fi*** 
for, although an infant may sue for breach of a contract^ 
enter* <1 intfj with him (z) — as for a broach of promise of, 
marriage (rtr) — yet where it is sought to recover dumageN> 
against him by action ce contmetu, the fact of his infiincy at 
the date of the contract will, in most cases, bo pleadablo in 
answer to such action {b). It must not, however, thence bo 
inferred, that an infant labours under a total incapacity to 
contract — in other words, that his continct is void in Mo — it is 
in general voidable only {c). 

In regard to the true nature of the contract of an infant, 
and the question whether it bo voidable or void, some difficulty 

(x) Warmck r. Bruee^ 2 IL & S. newer ahall be turned into an offeniiwe 
205 ; 8. C* (in BrrorK 6 Tnnnt. 118 ; wenpon of fmud or injuetioe :** per 
Bm. Abr. ** Infaaoy** (1. 4), Lord C. J., 8 Burr. 1802. 

(a) HoU T. Waird, 2 Str. 937. (r) 6We w. Hwruon, 5 B. A AM. 

<5) Tbb priwilege glweq^|^ » 147f 159; Ovrpe ir« OreHon, 10 Bing. 

Auid nad not m n twcod,*’ niid 252; per Giblmf C. 6 Taunt. 120. 
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sadste, caused by different meanings which have, on differ- 
ent occasions, been assigned to the word ** roid.’* If thereby 
is meant incapable of being enforced, the contract of an infant 
for goods sold and delivered (not being neceeaarm (d) ), is 
altogether void, inasmuch as* the plcn of infancy will be a bar 
to an action for their price. If, however, by “ void” is meant 
incapable of being ratified (e), very few contracts entered into 
by an infant will be found to bo wholly void. They arc so, 
indeed, according to the weight of authority, when manifestly 
and necessarily prejudicial to him, but not otherwise (/). 
Thus it is laid down {y), that “ an infant may bind himself to 
pay for his necessary meat, drink, apparel, nect*ssary physic, 
and such other necessaries, and likewise for his gooil teaching 
or instruction, whereby ho may profit himself uftcrwaids ; but 
if lu! bind himsolf in an obligation or other writing tdth a 
penally for the payment of any of these, that obligation ehall 
not bind him’' So it has been held (//), that an infant cannot 
hind himsi'If in a Iwnd with a penally conditioned for the pay- 
ment of interent ns well ns principal, the <jbjcction, as remarked 
by Lord ElUmlmrongh, C. J., going “ not merely t«> the quantum 
of damages, but to nroid the whole security; for the judg- 
ment must ho for the sum due upon the bond, and part 
of that sum is due for interest, for W’hich an infant cannot give 
a security." 

Further, a cognovit given by an infant, authorising an 


(d) At t« wbieh, M« |H>ia, p. 569. 

(f) &9C tko judgiu. frUliatm t. 
Moor, 11 M. & W. 204 ; r. 

3 Taant. SIS. 

(/) An tufknt» or o&o m |irivitj to 
him, miiy objoei to % couimet on tho 

frotnul Uifti U kmi« mifw hh htnufi, 
Bui wboi rigbi has a third party, a 
straogsr, to ssx^hai Uio ialhiit nmjr not 
jnildts what ooainiei he pIsaMs r’ Per 
G. J., ir<t/4oii, 17 

Ci B. m. 


(!/) Co. Liit 172 a. ; ailopted per 
Tindai, C. J., 10 Bing. 257. See 1 
M. k Or. 551 (5). 

\5) FisKery, Monotrai^, 8 Eaat, 330; 

T. 3 M. & S. 477. 

In Laii T. BootA, 3 C & K. 29^ 
Wiliiams^ J., intiointed an opinion, 
that an naaignment of goods hr an ia- 
fanli set up aa a defenoe to an action of 
trorer hronght ibr iheir oonvenaon by 
Ulll^efendaBi (the aaaigiiee), waa abao- 
lately void. 
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attorney to appear for him and confess uu action brought 
against him for necessaries furnished to him by the plaintiff, 
with an undertaking not to bring a aTit of error &c., was, in 
O/iivr V. Wooth'offe (i), held to be invalid, and was ordered to 
be taken off the file and cancelled, upon throe grounds : — 1. 
That uu infant cannot appoint an aitoruoy ; 2. Tliut ho cannot 
state an account so os to bind himself (A*) ; tind if. Tlini ho 
eathtot do any act to prc/adice his rights. So, a contract by 
an infant, binding him to serve during a certain time fur wages, 
but enabling the master to stop the work whenever he chose, 
and to retain the wages during stoppiigo, was, in Reg. v. Lord (t), 
adjudged to be ino(juital)le and trhof/y raid. 

Again, in Perkins’s Profitable Hook (>n), it is said to bo a 
common learning, “ (bat all such gifts, grants, or deeds made 
by an infajit, a^ dt) not take effect by delivery of his hand, are 
cotd. lJut all gifts, grants, <ir deeds made by an infant by 
matter in deed or in writing, which take cffict(ii) by delivery 
tif his own h.iud, are roidah/c bj' himself and his ln‘irs and by 
those who have his cstabs” The <loctriiu> licro laid down was 
assented to by Lord Matn*Ji(/d, C. J., in Zoveh v. Parsons (o), 
w'hero a conveyance by an infant mortgagee w'as htdd to bo/' 
voidable only ; and a distinction was taken butwccii the deed 
of a feme covert ond that of an infant — the former being void, 
the latter voidable. The same doctrine was also recc'gniscd 
as sound in At ten v. Al/rn ( p), by Sir Ji. fiugdou, who 
observas, "It cannot bc‘ said that all instruments executed 
by infants are void,” {ex. gr. " a lease c.xocuted by an infant 


<i) 4M. aw. 650. 

(k) See WUliamt v. H M. ^ 


W. 256. 

(0 12 Q. B. 757. See HW t. 
FtMtnd^ 10 M. k, W. 105; U. 
ImkakM. of Chmufwd, 4 B. & C. 04, 
lOl. 

im) Sect. 12. * 

(it) **Tlie words *wbkdi do iokt 


cficct * are an ejwpniial part of tbe tleft- 
tiiiion, and exclude letters of attome/y 
or deeds wlibli delegate a mere iiower 
and OfiOTej no interest:** 3 Burr. 
1504. 

(0) 3 Bnrr. 1734y 1304 ; recognised 
hff Lord Eldon^ Awm, r. 

17 Yea. 383. 

ip) 2 Dt, k W. 307t 333. 
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wife ft reservation of rent is only voidable ” {q ) ), feongh, 
**if an infant has executed a deed which proves to bo injurious 
to his intcrostH, it is voidable, and ho may set it aside when ho 
attains his full ago.” 

The capacity of an infant to contract, and tho question — 
undur what circumstances will he, on becoming of full age, bo 
Hablo on his contract made dimtntf mittorc ictale f — have been 
much conhiilorcfl where actions of debt have been brought 
against infant shurcholders in railway companies, to compel 
tb(* payment of calls due u{M>n their shares. Now, in general, 
” an infant or minor hath, without coxiscnt of any other, 
capacity to purchase ; for it is intended for his benefit, and at 
his full age he may either agree thereunto and perfect it, or, 
without any cause to be alleged, waive or disagree to tho 
purchase” (»•!. So an infant sharoh<»lder in a railway company 
acquires, on being n'gistered, a vested interest of a perma- 
nent character in all the profits arising from the land and other 
cth'cts of the company ; he may be deemed a purchaser in 
|Missos.sion of such intoavst, and is placed in a position analo- 
g«ms to that of u purchtuscr in possession of real estate. Under 
the Companies Clauses Consolidation Act, an infant, registered 
us a shareholder m a railway company, is not absolutely 
boend, r\w deprived of the right w'hich the law gives every 
infanv of waiving and disagreeing to tho purchase which he 
has made ; if ho does so, tho estate acquired by the pur- 
ohaso is at an end, and with it tho infant’s liability to pay 
calls, though the avoidance may not have taken place till the 
call was due (s). 

'Where, however, an estate has become and remains vested 

( 9 ) Se« Jodgm. 6 Bxdi. 12$ ; per <«) NorA ffaierm R. C r. M‘Mi. 
JMbtt B., 4 Bseli. 90 ; per Bulltr, ekael, and Bitinirnd, A«. Jt. 0. t. 
J., Maddttk e. IVAi/r, 8 T. R. Itfl ; PUOttr, 5 Kxeb. 114, 185; Lttdtmi 
natt M Leanea, eel. 1, p. SS. And ThirA JL C. r. Ftarui^, 4 Bxdi, 85 ; 
MS «Im anthotiUM mlid Jndgm. 8 Cork and Bandan R. C. r. Ckmnawa, 
Bnik 575. 10 Q. B. 985. 

(r) Go. UM. ^b. 
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in an infant, the burthen in respect of it will remain obligatoiy 
until a waiver or disagreement by the infant takes place, which, 
if mode on or within a reasomtble time after (/) attuiniug his 
full ugc, will avoid the estate altogether and revest it in the 
party from whom the infant purchased : if inode within age, 
will suspend it only, because such disagreement may bo again 
recalled when the infant attains his majority (a). Such aro 
the principles by which to detormino the liability of on infimt 
shareholder in a railway company who is sued for calls due in 
respect of his shares, cither whilst still a minor (in which cose, 
however, little difficulty can present itself) or after ho has 
attained his majority. 

But although the contract of an infant is in goueral voidable, 
ho may contract for neeesitaries ; and ho may, by cumpliaucu 
with certain statutory provisions, on attaining liis fidl age, 
ratify or renew his liability ujmhi a voidable contract mode by 
him prior thereto. To each of the points here indicated atten- 
tion mast now be brietly directed. 

An infant can contract so as to bind himself in those cases 
where it is necessary for him to have the tilings for which ho 
contracts. Things necessary are those without which an 
individual cannot reasonably be supposed to exist. In the 
first place, food, raiment, lodging, and the like, aro clearly 
necessaries. Again, as the proper cultivation of the mind is 
as expedient as the support of the body, instruction in ai;t 
or trade, or intellectual, moral, and religious information, 
may bo a necessary also. Again, as man 'lives in society, 
the assistance and attendance of others may be a necessary 
to his well-being. IIcuco, attendance may be the subject of 
an infant’s contract {x). 

(0 DtMm and Widdmo Jt. C. r. /VteAer, 6 Bxeh. 24, 114, 125 ; Stmry 
•£taek, 8 Bxeb. 181 ; Uolmss t. Blogy, and BnnitkUUn X, O. ▼. Oombt, 8 
8 88.40. Bxeh. 565. 

(«) JVorth ircXem R. C. r. M'Ui- («) Jiidgm. 18 M. h W. 258. 
d hirf , and BtHUnksad, die. R. C. ▼. 
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Tho several dasscs of things 'which imy be necessaries being 
tiius established, tho subject matter and extent of tho par- 
ticular contract on which it is sought to charge the infant may 
vary according to his state •and condition in life. His clothes 
may bo fine or coarse, according to his rank ; his education 
may vary according to tho station he is to fill, and the medi- 
dues chargeable to him as necessaries will depend on the 
illness with which ho is afflicted, and the extent of his probable 
means when of age {y). again, tho nature and extent of 
tho atteiidancu will dcp4‘iMl on his |H>>.ition in society ; ex. yr. 
a servant in livery may he allowed to a rich infant, bucaaso 
such attendance is (*ominoul) apjiropiiated to jtersons in his 
rank of life. Subj<*ct, however, ‘to the above remarks, it must 
alway.s he made out that the thim*s fuinished, which form the 
suhjtH’t matter of the given contract, are cs«ential to the 
oxistouco ami reasonable a<lvanlagc and comfort of tho infant 
contractor. Thus arti«*les of ttutr luxury are nUvuys excluded, 
though luxuritius articles of utility arc in some cases allow'cd. 

<*ontracts for ehuritithle assistance to others, though highly 
to be praist'd, cannot ho allowed to he binding, hecause they 
do not relate to tho infant’s own j)crsonal advantage (z). 

“ Tho true rule,” says Parke, li., in a cusi* [a) often cited 
in reference to the suhje«*t before us, “ I take to he thift : All 
such articles as uiv pundj ornamental ore not necessary, and 
are to he K'jocted, hiH-ause tlu*j euunut ho requisite for any 
one ; and for such mattciN, thetvfore, an infant cannot be made' 
i^jKUisible. Hut, if they are not strictly of this description, 
tlion tho question arises, whether they were bought for the 
necessary u.se of tho party, in order to support hiuLsolf properly 

(y> S«e ttaH r. I'tato, I Jur. 62 « t. Pltmiitff, « V. A W. 

Jndgnt. Ch«t>plt '• C%ycr, 13 47; fottoved ia irA4irf«ii v. 

11. a W. 35S (where *n iufatit wuln« Mid Crippt t. ItUU. 5 Q. It. 606, 611. 
WtM b«td to be liable no ber oontnuX to See Bmrghurt ▼. Jtall, 4 M. & W. 727. 
pWt^theftuienilofberhimbMMi, who The older oksm «■ to neecasMiia s|p 
£eil IwviBg no proport;}; ante, pp. oolleetod in Hatriaob’B 1%, 8rd od., 
M6{, 667. voL 6, pp 3176 to Mil. 
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in the degree, state, and station of life in which he moved ; if 
they wore, for such articles the infant nutjt be responsible.’* 
The question for the jury will bo this: Were tlie articles 
bought for mfire ornament f If so, they cannot bo necessaries 
for any one. Were they bought for real me? If 8t>, they 
may be necessaries, provided they are suitable to tho infant’s 
age, state, and degree. The jury, therefore, must say whetlier 
they are such as reasonable persons, of tho ago and station of 
the infant, would re<iuiro "for real use. If so, they will bo 
necessaries for which an infant will lie liable (A). 

In regard to tho confirmation of jmnnises made by an infant, 
tho statute 9 Geo. 4, c. 1 1, s. 5, enacts as follows : — “ That no 
action shall bo maintained whereby to charge any person upon 
any promise mode after full ago to pay any debt contracted 
during infancy, or upon any ratification after full age of any 
promise or .simple contract made during infancy, unless such 
promise or ratification shall bo made by some writing, signed 
by the party to be charged therewith.” >Ve see that by tho 
above statute there must be either a prumiae by tho defendant 
in writing after he has come of age, or a written ratification 
by him of the prior contract. Hence we may infer, that tho 
meaning of the word ” ratification,” here used, is somewhat 
diifercnt from that of “ promise.” It seems to imply “ an 
admission that tho party is liable and bound to pay tho debt 
arising from the contract which he mode when an infant ” (c). 
In order, therefor^, to bring a case within tho statute, there 
must bo citlu*r a iu tc promiee in w'riting by the defendant when 
of age, or an admmion in writing by him that ho is liable and 
bound to pay in prweenti on that contract which ho made when 
a minor (c). Any written instrument, accordingly, signed by 

(ft) Pet Aldtrwn, Pa«rM (e) Vet Parke, Mawmmy, Btant, 

PUmiag, 9 M. k W. 48. Aa to what 10 210 ; J/arrit e, WaO, 1 

are or are net neeeaiariee, eee turthar, Bxeh. 122 ; Uartleif ?. Wkartea, 11 
HatrimM r. Fame, 1 M. * Or. 5S0; AA. A B. 084. 

Brooker v. SeoU,\\ M. A W. 67. 
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tile party, which, in the case of an adult would have amounted 
to the adoption of the act of another as agent, will, in the 
case of an infant who has attained his majorit}', amount to a 
ratifioatiun ((/). 

Tlie principle on which* the law allows a party who has 
attaint hw ago of twenty-one years to give vaUdify to contracts 
entered into during his infancy, is, that ho is supposed, when 
of full ago, to have acquired the power of deciding for himself 
whether the ■ transaction in question is one of a meritorious 
eharaotcr, by which in good conscience he ought to be bound. If 
an infant, having had dealings with an adult, meets and settles 
accounts with him during his infancy, in the ordinary way, and a 
balauco is struck and vouchers are destroyed, he docs tluit which 
creates no legtil liability on his part. But if, ou attaining Ids 
age of twenty-one years, he is satisfied of tho fairness of the 
settlement of accounts thus made, thei'C seems to bo good 
ronson wby he should be permitted to confirm that settlement, 
and render himself liable for the balance. This liability ho 
may accordingly, in tho case supposed, assume ; and tho samo 
principle appliovS to a chum in resjK'ct of work and labour per- 
formed, or goods sold and delivered, &c., during minority (e). 

Where, however, a defendant means to rely on the defence 
of infancy, ho must plead it specially (/) ; and to this plea 
the plaiutilf may w'ply, that the goods in question wore 
nocessuries, or that the defendant ratified and confirmed the 
oontraot after atbuning his full age (ff). 


(d) Judgm^J/ams v. I Exoh. 
ISO. 

(tf) Judgm. WiUiamt t. ilfoor, 11 
M. h W. 

(/) Rflg. Trin. T, 1S53, (rcg. 8.) 
8 m /TtiOrrl# Seiheil^ 12 C. K 778. 

(g> 8 m JHaieMM t. 10 Kxch. 

200 ; v, CWjgrreavf, 4 C, B. 

802; JkHkwkk y. Cmnaken^*! T. R. 
WL TIm new proniMv <»r ntificayon^ 
ift mpMl <kf wbioli it U Mugiit to 


charge the defuidant, muati howeyer, 
havo been made beforo action brought : 
Tkomton v. lUinffyx^rik^ 2 B. & C. 
824. 

An infant may, daring iafimey, 
effeetually sign an acknowledgment ia 
writing so as to take a debt tocomd 
for necessaries oat of tho operation of 
the Btatato of lamitalioiia ; t. 

Smiik, 4 B. 8 B. 180. 
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The foregoing remarks, it must be observed, apply exclunvely 
to the capacity of persons within the age of discretion to con* 
tract. “ Tho capacity of infants,” it has htMin said (/<), “ to 
commit crimes, their punishablcnoss for criminal ofi'euces, their 
liability, civilly, for various wrongs not connected in any sense 
with contract, as for instance, battery and slander (i), to say 
nothing of tho clear right, in some circumstances, to maintain 
trover against them, are of universal recognition. Hut questions, 
which have not been considered free fivm difficulty, have 
arisen, whether, or how far, persons are cuTlly liable at law for 
wrongs, or such acts ns if they were tho acts of adults would 
be wrongs, done during infancy, when connected, or suppased 
to be connected with contracts.” In any such case, tho gist 
of the action must be narrowly examined, with a view to 
determining whether it be really founded in contract <»r in 
tort. It seems that an infant %vho has induced an adult to ^ 
contract with him, by representing himself to he of full ago, 
could not be made answerable in case (/*} ; and it is dear, that, 
if the cause <»f action against an infant be founded u{>on con- 
tract, it cannot, at tho mere option of tlie plaintiff, by sliaping 
his declaration accordingly, be converted into a tort, for tho 
purpose of charging the infant defendant (/). 

An infant, however, although for his own sake protected by 
an incapacity to bind himself by contracts, except for nccos- 
saries> may bo doli capax^ in a civil sense and for civil purposes, 
in tho view of a Court of Equity (m). 


(A) Per Knight Bruee, V. 0., StHke- 
man y. Ikae$on^ 1 De G. ft S. 110, 

(«) Per Lord Kenyon^ C. J., 8 T. R. 
8S7 ; Ifodman y, Cfrusel^ Koj, 129 ; 
Co IdU* 180 b, n. (4) ; y, 

I Ley. 169 ; S. C, 1 Keb. 905, 

913. 

Qt) See Price y. ffewdt^ 8 Bxch. 
146; i^rerjpoo^ .dffom* 

Utm T. Pmrhwreif^ 9 Bsefa. 429 ; Over* 


ton y. Banuter, 3 Hare, 503 ; Ooodi 
y. Ilarruon^ 5 B. 4^ Aid. 147. 

(0 Jenninye y. Bundaltf 8 T. B« 
388 ; Johneon y. Pie^ 1 Ley. 169 ; 8. 
C., 1 Keb. 905, 913 ; GWen y, Oreen^ 
hank, 2 Marah. 485 ; Jndgni. Manly 
y. 8eoU, 2 Smith L. 0, 4tb ad , 879. 

BomMiUe y. Oraham, 1 N. IL 140, 
145 ; Brietaw y« Boatman, 1 Rap. 172. 
(m) Judgm. 1 BaG. A S. 109. 
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T&e offeofc of marriage is, for most purposes, to render 
Imsband and wife one person in contemplation of law (»), and 
to merge, during coverture, the existence of the wife in that 
tibio husband. A feme coivrt, accordingly, having no legal 
entity, is on that solo ground incapable of binding herself by a 
contract. 

A contract by a married aomun in u«>ually altogether void, so 
that no action for biench of it will he against her; unless where 
the marriage has boon dissolved or de< hired null, or where a 
judicial separation has been prououinod; the recent stat. 20 
& 21 Viet. c. 8«’l, s. 20, enacting that m eiery such case, “the 
wife shall, whilst so sepaiattsl, be con'>idered us a feme sole 
for the puiiMises of euiitrait, and wrongs, and injuries, and 
suing and being Mied in any eiiil pi<K ceding.’’ 

Tho marital relation may also Ik* "K'Ni'ied and deti'iinined by 
the ciril death of the husband (o). It may in certain cases lie 
HUHpoudi'd, by some temporary disability cast upon him ( />). 

The husband will be liable on the contracts of the wife, when 
oetinff as his aijiuf 0 /), oxpicss or implied ; tho fact of agency 


(n) 1 Bin Com 442 , Co Litt 112, 
Muf^aU r, A T It 546 

Tbert) are, how4^\er, o%ct|>tion8 t<i 
ihUrule 1 Ula Cum 411 , I Powell, 
Couir » p 66 , per MtruU J , HVirimiN 
Y. JfA, 13 0. B 844 % wlitre ilmt 
IdurtUKlJiHlge ronuurkH, that, **Iq the 
of the law, nu doubt, roan and wife 
aro, fot nany purpoaea, one , but that 
Ui m sironK figurative exprueitioo, and 
aamioi bo ao dealt with as that all the 
OOMoqiMfiim mast follow which would 
imh from Ito being literalljr tme 
For manj purpoaea they are emotially 
Aatfaiat and difihreiit pereona— and, 
aomhglt othenv for the purpoae of 
httviAg the hnaenr and the feelinge of 
the hnabaiHi aeeaiM and ij^jnAd by 
iHfri done or emmimloatioiie made to 
tha Bo the hnabaad may be 


ioiind guilty of crimes of violence to- 
warda the nift, and \ico versh 

(o) Ihlk nap $ catty Co Litt 132 b.; 
Jitilgu. Beard v M r65, 2 II. k P. 105. 
See Barden r Bt Keterhcrg^ 2 M k 
W 61 

(;>l ^^>xnioic V CarrtUAert, ated 2 
W ni 1107, ffx profe FranJttt 7 
Bmg 762 , Pnrrol t. JBltneow^ 4 Bsp. 
27. Bee BogtftU v Frier, 11 Baiit, 
801 ; ante, p. 120 
{q) Bee post, pp 677, 684. 

If A and B lire together as roan 
and wife, although not really so related 
to each other, A. may* even" after the 
connedSon haa been eevece^ be liable 
on B.*a ecttir&et^<---whellier he ia ao or 
not will usually depend upon the proof 
of agency : t; BliMce, 12 Q. B. 

460 . 
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bdng implied under circumstances whidk will presently be 
stated. ‘*A contract made by a wife during oovorture is 
indeed a bargain by her on behalf of her hubbaud, and ho has 
a right to sue alone upon it ” (r). 

Such is a brief view of the effect of marriage on the wife’s 

oonttMt 

capacity to contract (j»), consequent on the merger of her ex- J^'***’ 
istence in that of her husband. From the principle just ' 
stated it follows also that, at law, no contract can be mode 
between husband and wile without tlie intervention of trustees ; 
the fcnic, moreover, being coiusidercd as pofe^iate Hri, and 
being deemetl incapable of contracting with the banm (t). “ A 

man,” thorefoie, “cannot grant anything to his wife, or cuter 
into covenant with Iut ; for the grant would^ bo to suppose 
her separate existence, and to cosenaut w’ith her would bo 
only to c«)vcnant with himself” (a): and hence, also, it is 
generally true, “ that all <‘nmpactH made between htubaud and 
wife when single arc \oid<Hl hj the iiitcrinarriag<j ” (r) ; end 
that, if a man marries a woman to whom he is indebted, 
the debt is cvtinguisluHl (>/). 

l,et us now look at the subject htforo us — ^vijs. the wife's 
incapacity to <s»ntract — from rather a dilfcnait j)oint (if view, 
and inquire' whether thti’c may not he other n'asons assigned 
for it iu addition to tho-c nlicady stah'd. 

Tho ctfcct of marriage at common law is to vest in tho 

(r) Per Bramwefff B , De Wahf v tion of la«r, undtr (he cfterctnn and 
Braune^ 1 II. Ic N. 182. of her hveband, and oon«e<* 

(#) See also CUrk w Laurie^ 1 H & qnentlj haWng no moral ca(>neit;y to 
N. 4r»2 ; S. C. (rcvenned in Error), 2 emeni to a contract «*ither roHjieeiing 
Id, 199 ; ^here the decimon ultimately faia property or her own ; 1 Poirell, 
tamed on the power of the wife to re* Coatr , p 69. ^ 

Toke an aathority prerionsly given. <«) 1 Bla* Com. 442. SeeJfeweV, 

ft) 2 Kent Com., 7th ed.^ p. 106, Mewe^ 15 Bear. 529 ; Price ¥, Price, 

To tlw preehmpftion of law alwve 14 Id« 598 ; O, I Do Q, Mao. 
ttonHonod 1% alae, by aomo writeroi re* 808. 
fomd the general ineapaeity of a kme (a) 1 Bla* Com 442. 

covert to Iniid hotaelf or her hiuband (jfy Per Coleridge, J., Dottimg v. 

by Iwr asooni to any contraet or agree* WhUe, 22 L. J., 827* 

mont in pMo ; aho beiagi Ia oonatdmsa* 
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hiubaiid tho wife's penonalty in possefision ; to entitle him to 
||Qie ronts and profits of her n'al estate ; and to confer on him 
ue right of reducing into possession, for his own benefit, her 
nhattols real and choscs in petion (s). 

So completely is a feme covert disabled from holding or 
recovering property during coverture in her own right, that if 
a woman possesses personal properh', marries and settles it 
upon herself without tho intt'rvontion of a trustee, the husband 
is, *M law, the absolute t>\vner of the ]>ropcrty (a). ^ tho pro- 

perty in wearing apparel, bought by tho wife for herself 
whilst living with her husband, out of money settled to her 
separate use before marriage, and paid to her by the trustees 
of her settlemept, vests by law in tho hu>;band, and is liable to 
bo token in execution for his debts (A). And the savings of 
tho wife, whilst separated by agreement from her husband, out 
of a weekly sum allowe<l by him for her support, may, after 
her death, bo recovered in an action for money lent, at his 
suit, from one to whom, shortly before her death, they had 
been disposed of by tho wife by way of gift (c). 

Further, the husband may, in his own name, recover 
wages accruing to his wife (</), the profits of a business 
carried on by her (c), or may sue fur her work and labour (/), 


<«) S Bta. Com 4SS, 436 ; RtJbtrt- 
iMi T, NnfrrU^ 11 Q. H 016 ( 0>. LHt. 
300 ft , 351 b. ; Com Dig. ** Bar. 
ftad (K); Bftc Abr. ** Bar. and 

Fma** (C) ; Mwldtxx r. irimif, 3 
Sftlk 63. 8«e FUzfftnjdd PUt- 

gtroidf 8 C. B. 592, and tho ftuihori- 
tUft tbm cited; Dodgmm r. 5 
Bieh. 967 ; Simmamt t. Edwards, 16 
ll. a W. 888 ; WaUtr r. Drottford, 
1 B. a B. 749. 

Aa to iha redaotfam into po wwa on 
at ilM propeiir bp b«r hn«bMMi, 
■MlToirardl v. Oaki», 8 Exeb. 136; 
Shtrrittglaa v. Ttatt, 13 M. A W.866; 
Mmi V. 8 Q. E 987, and 

r. Atekt~ 


ton, 7 Q. B. 864 ; f}atfr$ ▼. Maddt}/, 
6 M A W 423 ; TopAatnT. Mvrtcraft, 
8 B. A E 972. 

(а) Per J., 18 C. B. 648. 

(б) Camt T. Briet, 7 M. A W. 188. 
<r) Mtttengtr t. Clmrhe, 5 BxdL 

888 ; Bml r. Beoffrum, ISO. B.689; 
(riled Jnden. Sloper r. CoUrdl, 9 B. 
A E 60S ;) Tb^mon t. ATttpMw, 4 
M. A Or. 889. 

(<0 Per Lord AUngee, CL E, Hen. 
pole T. Omrdawr, 4 M7 A W. 7. 

(•) Am/le T. Samtoh 8 E A Ad. 
614, 622. 624. 

(/) BmOAet t. CWKer, 1 Bdk. 
114, 81A68; Bm. Abr. **Bbr.aad 
F«m" (B). 
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for goods sold or money lent by her (jf), and in other like 
oases. 

The wife, being thus by marriage devested of her property 
and rendered incapable (except attb motio) of acquiring and 
retaining any, cannot, in reason, bo held liable upon contracts 
ostensibly entered into with her ; and accordingly, ut law, a 
feme covert is incompetent to enter into a contract, save as the 
agent of her husband ; such a contract, if unauthorised by 
him, is altogether void ; it can give no right of action to the 
wife (yi), nor impose a several liability upon her (*). It has, 
in pursuance of this doctrine, even been held, tliat an action 
will not lie against husband and wife fur a false and fraudulent 
representation by the wife to the plaintiff that .she was sole and 
unmarried, made at the time of her signing a promissory note 
as surety to him for a third person, whereby' the plaintiff was 
induced t<» advance a sum of money to that person. “ A feinf* 
covert,” reinarkoil tln> ( *ourt of Exchequer, delivering judgment 
in the case here alluded to (k), " is undoubtedly responsible 
for all torts e*»mnutt<‘d by her during eoverturt*, and the 
husband must be joined as a defembmt. They are liable, 
therefore, for frauds committed by her on any person, os for 
any other personal wrongs. But where the fraud is directly 
connected ivith the contract with the wife, and is the means of 
cffectuig it, and parcel of the same transaction, the wife cannot 
be rcspoubihlo and the husband be sued for it together with tlic 


(g) Cioiii. IHg. “liar, and Feme” 
(W) ; Hotm/U ▼. Wood, 1 Barnard. 
75, 219, cited 2 Wib. 424, and 2 M. 
h S. 896 ; Bidgood t. Way, 2 W. 
Bla. 1286 ; KUg r, Btuingkam, 8 
Mod. 109, 841. 

<&) See^ however, poet, p. 578, n. {/). 
(«) Jndgm. 9 Bxch. 429 ; Com. Dig. 
“Bu. and Feme” (Q.) SeeAmrAv. 
PUm/tr, 15 Seat, 607 ; Bmtdertoti v. 
(hiffiOu, 5 B. tea 909 ; Didb t. 7W- 
kmutm, 4 H. ft N. 895. 

In /•wn* T. BntUr, 7 B. ft B. 159, 


a married woman who bad been taken 
in (xeention on a judgment ol>tained 
againkt hnahand and wife for the debt 
of tbe bttcr dnm aola, wae ordered to 
be diaebarged from costody — there be*- 
ing no evidenee to ahow that abe had 
oeporate xwoperty. 

(A) The Liverpool A delpkl Loan Au. 
Co. T. PairkwH, 9 Bz«h. 422, 429. 
See ebo Cannam, v. Parmer, 3 Each. 
698; Davenport t . ffthon, 4 Camp. 
26 ; (Henieler ▼. Lady Thpnne, cited 
1 Tayi. Br., 3td ed., 693. 
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'wife. If this were allowed, it is obvious that the wife would 
lose the protection 'which the law gives her against contracts 
mode hy her during coverture;” because e\eiy such contract 
might bo considered as involving in itself a fraudulent repre- 
sentation of the wife’s capacity to contract. 

Tho decision just cited stiungly shows under how complete 
an incapacity to contract u married woman labours (/) ; that 
she does so was, indeed, <mc of the* ]K)ints iisohed in the 
celebrated case of Muuhy \ Srott (m), wheio it was held, 1. 
That husbands aie Ismiid to supjily then w n es with necessaries ; 
2 That the contuut of ft ntmutd uotuttn »» nmih/ tout, as far 
as she* is coucc*ruod, b} emi l.iw , tl. Tliat, it the wife* purchase 
goods, anil the* husband bj an> .u t, piccoelcnt e»r subsenuont, 
ratihes the eoiiiiaet b} his assent, the husband shall bo liable 
Ufioii it; wile teas tho liusbmd is not liable* in respe-'ct of a 
cenitiact iniide* b) his wife*, without his assent to it, and a 
patty seeking to ehaigo him in ie*^poetoi such a contract is 
bounei to piovo e'ithe*r an / tpuss asst*nt on his part, or circum- 
stanes's trom which such .isscnt is to be mpliul (n ) ; and hence 
it IS geiicruUy saiel, that tho wilt* ean emlj contruet as agait Jor 
lu'r husband (o) 

We* base lUieaelj setn that the* wife may bind her husbanel 
when acting with his cvpicss sanction, as by accepting or 

(/) Soo alN) AVic V I/oltantis^ IS liar or In abatement of her oovertiire. 

U 2b*2 , Jihtk»nn \ I K Sto Dalton \ Midland R 13 C. 

li iiiaiinguiahing II r//<f V aY«w, U 474 , Woodyaiey PoWir, 2 C 9c K 

1 Atl« A K 6(1 , A 4 B A Atl 467 , Bendije r Wakeman^ 12 M A 
783 W. S>7 

A feme coTOTi ma>, howercr, in «n»mc (m) 1 Lc% 4, and 2 Smith L C , 4tb 
cwMf sue or be sutd joiniij i»Uh her ^ ed , 341. 

httttb»nd in reepect of a oauae of a<,tion (ft) Per LttiMale, J , 3 B A C 637 

ex eohtnictu accimitg during cover (o) Judgm Johnston r Anmiter, 3 

itm Broom'e Preet., voL 1, pp, 274- H 4k N 265-6 , Co. Litt 112 a. ; 
277» 466. Com Dig “Ber end Feme** (D. 1) ; 

(^▼erture meet be e{>ect]iUy pleaded per Blackstonty J , SUvenvm ▼ Bardie, 
(lUg« TniL T. 1363, reg 3) , but a 2 W. Bhk 873 , Smovd ▼ Ilbery, 10 

fenio eovert may ane or be sued ae e M 4k W. 1, cited anle^ p. 580 ; 

Ihme acie, anlitieQi to a special plea m metd ▼. HMtdajf, 6 JEhcch. 761. 



MARRIED WOMEK. 


570 


indorsing a bill of exchange in his name, or in her own by his 
direction (p). The circniustances under which a feme covert 
has an implied authority to bind her husband for nrci'mtrifti (y). 
may be classified os under (/•) : — 

1, In the first place, whenever the husband and wife are 
living together, and the husband provides the wife with 
necessaries, the husband is not bound by contracts of the wife, 
oven for necessaries, unless thei*e be reasonable evidiuico to 
show that tho wife has made the contract unth his assent (a(), 
1 ‘jr. gr. if he has seen her habituidly wearing expensive articles 
of dress without expressing disapprobation (/), or if ho has 
udojded and ratified her act (a). 

In Mohtugup V. Jipuediet (j-), which is a leading authority 
upon this pjirt of the subject, tho action was for go«>ds sold 
and delivered. It appeared that the plaiutiiT was a jeweller, 
w1h», in the course «if two months, had delivered articles of 
jewellery to the defimdanf’s ^rife, amounting in value to 80/. ; 
the def(>ndant was a eertifieated spc(*ial ]>leador, living in a rtsuly 
furnished house, of which tho unnu<d rent was IJOO/. ; he kept 
no man servant ; his wife’s fortune, upon her nmrriagc, w<w 
less than 4000/. ; she had, at the time of her maniage, jewellery 


(^)) Liming V. Pradvdi, 5 C. B 
58IJ, Cited ante, i». 145 ; Smith v. 
Marxack, 6 <3 B. 480 ; Lord v. 

8 C. B, 827 ; Howard v. Odktn^ 3 
Kxch. 136. 

Hoe Went v. Wheeler^ 2 C. 4k K. 
71 4 ; Smallp4€€€ v. JJawes^ 7 Car. & 
P. 40. 

(q) An lo what are neceasariefi, see 
Hunt T />e Hlaq^iUre^ 6 Binif. 550 ; 
Chappie V. Conqwr^ 13 M. & W. 252, 
cited ante, p, 570, n* («) ; GriudeU v. 
Oodmondf 5 Ad. & B. 755 ; per Lord 
Brouffham, C., Howard 2>i^5y, 2 
€rl« A F. 679, and eases infra. 

(r) For fall information respecting 
tliis part of the snbjoet, the reader is 

^ referred to the Note to MaaLy ▼. SeoU^ 


2 s^miiii L. 0., 4th ed., 381 ct seq,, 
and to the jadgment in Johnston r. 
Sumner^ 3 H. A N, 201. 

All epitome of the iaw as to the 
busl/and^R llabiJity fur neceHsaiies sup- 
plied to the aife is iriTen by Lord 
IfoUf C. J., in Bthermyton t. Parrot p 
ISaik. 118. 

(#) Per Bpylry, J., 3 B. & C. 635 ; 
Seetfon ▼. BenedUip 5 Bing. 28 ; 
Hpreadhury r. Chapman^ 8 <3ar. A Vsr 
371 ; IIoU ▼. Brienp 4 B. A Aid. 252. 
(0 Per Betip C. J., 5 Bing. 31. 

(u) Weet r. Wheeler, 2 C. A K. 
714. 

(r) 8 B. A C. 631, and 2 Smith L. 
a, 4th ed., 374. 
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euitable to her condition ; and it was proved that she had never 
in her husband’s presence worn any of the articles furnished 
by the plaintiff. It iip]>cttrcd, also, that the plaintiff, when he 
went to the defendant’s house to /isk for payment of his bill, 
always inquired for the wife and not fur the defendant. It 
WiiS held, tliut the goods for which the plaintiff sued were nut 
necessaries, and that, us there was no evidence of any assent 
of thu husband to the contract nuide hy his wife, the actiuit 
could ned be maintained. “ If,” remarked Jiayley, J., “ a 
tradesman is about to trust a married woman for what are not 
noct'ssaries, and to an (‘xtent l>eyund what her station in life 
requires, he ought, in common prudence, to inquire of the 
hiLsband if she has his consent for the order she is giv- 
ing; and if he hud so inquired in this case, it is not 
iniprobablu that the husband might have told him nut to 
trust her.” 

Again, whore the husband and wife are living together, in 
rt'gard to <irders given by the wife in those clepartments of her 
husbaml's household which she has under her control, the jury 
may iutir that the W'ifo was the agent of hew husband, unless 
or until the coiitrary appear (»/). So, for articles necessary for 
the wife, such ns clothes, if the order is given by the wife and 
she is living with her husband, ami nothing nppmr to the eon~ 
tenry, the jury do right by inferring the agency ; but if the 
order is excessive in p<»int «»f extent, or if, when the husband 
has a small income, the wife gives extravagant orders, these 
are circumstances from which the juiy* would infer that there 
was no agency (y). The tradesman, then, who supplies goods 
to a married woman will, if the bill is one of an extravagant 
nature, such as the husband would never have authorised, run 
the risk of losing his money, bccau^, from the extravagance 
of the order/ coupled with other circumstances, the jury may 

iy) Tfer Lnrd AHnytr, C E, Prtt$iime v. Mtttehtr, 9 Ou. k P. 647, tad ia 
AbMMO T. JVarlow, 8 Id. 810 ; Saddodt t. Mtutk, 1 H. A N. 601. 
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reject the inference of agency (a). It is the bounden duty | 
of tradesmen, when they find a wife giving oxtnivngant orders, : 
to give notice to the husband immediately, if they mean to j 
hold him liable ” («). 

It has boon hold that a husband is not liable for money lent 
to his wife, although it bo afterwards ex2)ondcd by her in 
procuring necessaries for Avhich the husband would have been 
liable (b). 

2. Where husband and wife are living together, and the 
husband will not supply his wife with necessaries or the means 
of obtaining them, she is, by our common law, at liberty to 
pledge her husband’s credit for what is strictly requisite for 
her own support (c). 

“ Undoubtedly,” says Hohoyd, .T., (in Montaguf: v. Itrne~ 
diet {d), already cited), “ the husband is liable for necessaries 
provide<l for bis wife, tr/icrc he tmjUvtx to proridr thrm fihmrl/. 
If however, there* be no necessity for the articl^s provided, the 
tradesman will not be entitled to recover their valin? unless ho 
ciui show an express or implied sissent of the husband to tho 
contract made by the wife. Where a ti*adesman takes no 
pains to U‘^crtain whether the necessity exists or not, ho 
su}>ptie.s the articles at his own peril ; and if it turn rmt that 
the necessity docs not exist, tho husband is not responsible for 
what may bo furnished to hts wife without his knowledge. 
Where a tradesman provides articles for a person whom ho 
knows to bo a married W'oman, it is his duty, if he wishes to 
make the husband responsible, ti> inquire if she has her 
husband's authority or not, for where ho ch(M>8os to trust heiy 
in the expectation that she will pay, ho must take tho con> 
sequence if she does not ’'Ac), 


’(c) See^ranwrluof Lordu(&iiw«'*, 
C. B., in w^cConc ▼. Butter, svi>r*, 
as qnaliSsd bf Padte, B., in Lane v. 
Irohmmgtr, 13 V. fc W. 370. 

(«) Prtetlont v. Butdur, mpra. 

(3) Kmox T. Btukdl, 8 CL B, N. SL, 


334. 

(«) Per Baj/Len, J., 3 B. It C. S31. 
(«0 3 B. & C. 630-7. 

(e) See BeMtuue r. TeakU, 3 Bseb. 
680 ; Atkimg r. (Mmfood, 7 Oir. 8c P. 
769 ; BvfUUg r. thifin, 6 Pannti. 989, 
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3. Where the hushand and wife arc living apart mutual 
eohusent, and the husband makes the wife a sufficient allowance 
for hor support, ho is not liable to a tradesman for goods sup- 
plied to her ; and whether the tradesman knew of such allow- 
ance or not, has been held to be immaterial (,/). In this case, 
accordingly, the question for the jury will be — Has the 
husband given the wife sufficient for ncceumrics suitable to his 
detjree t If so, he will not be liable on the wfe's contracts (g)t 
unless pro«>f bo given that ho has sanctioned or adopted 
them (A). 

Where the husband and wife are living separate, we must 
romoinber, Imwever, that, (as observed by Abbott, C. J., in 
Airtimrat'iufj v. LexHe (/) ), there is no preaumptmi that the 
wife has uulhoiity to bind her husband “ even for necessaries 
suitable to her degree in life : it is for the plaintiff to shew, 
that, under the circumstances of the separation or from the 
conduct of her husband, she hud such authority. The mischief 
of allowing the ordering of gfK)ds by a married woman living 
apart from her husband to be prirnci facie evidence, so as to 
ehurgt' him for them, would be incalculable.” 

In Jo/iuston v. Namorr (A), also, the Court of Exchequer state 
thiir opinion to l.»e that, in the case now under notice, “ tho 
burthen of proof is on the person who has trusted the wife ; 
and that when the husband and wife are living apart, tho wife’s 
authority is not slu'W’i where it is proved she is living apart 
from her husband by mutual consent, with an agreement as 
between him and hor that she is not to pledge his credit, and 
with an allowance not shown to be inconsistent with that being 

(/) Item r. .Vnr^it of CoHyny- son r. FUteher, 4 Ounp. 70 ; Liddlmo 

ham, #C. a K. 4i4 ; Uohitrr. Copt, ▼. irtVmot, 2 Stork. K. P. O. 80; 

la. 437. Sto /Uff. T. PlitmtMr, 1 C. irilion t. Smj/th, 1 B. ft Ad. 801. 

ft K. 000 ; Sd»mrd» r, ToieeNt, S M. (A) IFadAmaii t. WaJhf^etii, 1 CWaip. 
ft Or. 821 ; Iloteard v. Diffhy, 2 Cl. ft 120. ft; 

F. 870; Dima r. Uumli, 8 Car. ft (f) ]foo.ftM. 18; aifordr.Zaton, 
P. 71 P- , Id. 101, 102. 

(jf) PW IiordAAt^ 9 sr,C.]^, Emmett (ft) 8 B. ft N. 287-8. 

T. .Vortoi^ 8 Our. ft P. 511 ; Uodgkin- 
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the real intention.” As in the case here put as in that 
presently considered, viz. where the wife leaves her husband 
without his consent, it would seem, tliat the husband's authority 
to pledge his credit must be afiirmatively shewn. 

It is clear that the agency of the wife, when living apart 
from her husband, to bind him for necessaries is determined by 
her adultery (/). 

4. If the husband has turned the wife out of doors, or has 
caused her, from rca.sonablo opprehonsi<m of cruelty, to leave 
him (/»), or by his indecent conduct has precluded her from 
living with him, and does not give her udoiptute means of 
subsistence according to his degree in life and his fortune, 
the law iu yctn’i'al{n) regards her os his agent to order such 
things as arc reasonable and necessary for herself ; but it gives 
her no liberty to go into any extravagance, or to pledge his 
credit fur anything beyond what would be reasonublo and 
necessary for her subsistence (o). In like inanucr, “ If a man 
will not receive his wife into his house, he turns her out of 
doors ; and if ho does so, ho sends u'ith her credit for her 
reasonable expenses ” {p). 

(0 (JiKiptr V. Lluydf C 0, li., N, 8., 

519. 

(wi) Brown ▼. Ackroyd^ 5 E. h B. 

819. 

(n) In JohmUm v. 3 H. & 

N. 266, the Court observed, ** If the 
husband turns bU wife away it is not 
unreasonable to say she has an autho* 
rity of necessity ; for she by law has no 
property, and may not be able to earn 
her living : but we should hesitate to 
say that if a labouring man turned bis 
wife away, she being capable of earn* 
lug and earning as muoh as he did ; or 
if a mm turned his wife away, she 
having a settlement double his income 
in amount^ the wife in such oases would 
bind the husband/* 

(o) Per Lord C. B., Bmmeti 


V. iVor/on, 8 Oar. & P, 510, and in 
Ifardie v. Grants Id. 516 ; I/wU v. 
/Je Jlia<j/uicre.f 5 Bitig. 557, 562 ; |>er 
Bayhffy J., Montayut v. Benedint^ 3 
B. & C. 635 ; per Lor<l Kenyon^ 0. J., 
Hodyeift v. Jlodyc*^ I Ksp, 441 ; per 
Lord Elftnhorouffh^ 0. J., 2 Stark. N. 
P. 0. 87 ; AldU v. Chapman^ cited 1 
Selw. N. R, 12th ed., 334 ; Jlarrin v. 
Morris, 4 Ksp. 41 ; ifouliston v. Smytk, 
2 Car. & P. 22 ; and see Bell, Hush, fe 

W. , p. 25. 

(p) Per Lord Eldon^ Rawlyns v. 
Vandyke^ 3 Esp. 250. (But as to the 
main pointy reganling the nccsssity of 
notice, there decided, see Mitm v» 
Pifk^ 3 M. & W. 481 ; v. //iw* 

8 Car. fe P. 717) ; Rttd v. Afoore, 
5 €W. fe P. iOO. 
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. 5. Bat although ** the law presumes that the husband- will 

furnish necessaries for his wife so long as she is a member of 
his family, and that ho imdertakos to pay for such necessaries 
•yet *' when the wife voluntarily *abandons and relinquishes her 
family, by this conduct she renders herself incapable of enjoying 
the boforo-moittioned privilege, and places herself without the 
pale of her husband’s maintenance; and therefore it shall 
not bo presumed that the husband has entered into such an 
assumpsit in that cose ” ( 7 ). A tradesman, therefore, supplying 
necessaries to the wife whilst living apart from the husband 
against his will, could not recover from the latter (r), unless 
proof were given that ho had assented to the wife’s contract. 

6. If the wife be living in open adultery, her husband is not 
\ \ IiouikI by any contract which she may make (s), even for ncccs> 

Hurios (/), unless there bo evidence of authority from him («), 
or of condonation on his part, or he forgive her and receive 
her back again {jf), 

7. It is expressly enacted by the stat. 20 and 21 Viet. c. 85, 

• s. 2 G, that, where upon u judicial se|>aratiou “alimony has 

l>con decreed or ordered to be paid to the wife and the same 
shall not be duly paid by the husband, ho shall bo liable for 
lUHH'Ssaries supplied for her use.’’ 

Although in general it is upon the ggouud of agency merely 
that questions os to the liability or non-liability of the husband 
in respect of the contracts for necessaries of the wrife have 
boon discijssed (y), yet it would seem that this matter may, 
nut inaccurately, bo regarded from a somewhat different point 

(q) J/Miftjr V, SeoM (iwl flnem), 2 8 T. R. 608 ; UforrU t. Mmrtin, 8tr. 

Smith L. C., 4th <d., 378. 647 ; Manwairing ▼, Stutda, Id. 706. 

(r) UMUg t. «/ R'ea- («) See, pw CkMUbium, 0. J., Atl^ 

swolA, 0 R. A C. 200. t. Ptaree, mpn. 

(*) Alism* ». Pttaret, 2 0. B., N. S., («) Sm Nertve t. Femam, 1 B. A P. 

226 ; Cooftr t. IXngi, 6 a B., N. S., 

(() Por Lord A W sj w, C B., SmmeU 610. 

V. Nerltm, 8 Omt. A P. 610 ; Jtnrdie (y) 8 m Jodgm. 8 H. A N. 266-6. 

V, (kemt. Id. 612 ; (hfkr r. Hanceek, 
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of view ; that the husband, on assuming such oharaoter, incurs 
ipso facto, at common law, certain responsibilities quoad the 
wife, the natufe of which has been partially indicated in the 
preceding pages. Thus Aldenon B., in Ready. Regard {z), 
says : — By the marriage contract, the husband takes on himself 
the duty of supplying his wife with necessaries, that is to say, 
tho wife is entitled to be supported according to the ostuto and 
condition of her husband. If sho is compelled by his mis> 
conduct to procure the necessary articles for herself, — as, for 
instance, if he drives her from his house, or brings improper 
persons into it, so that no respectable woman could live there, — 
according to the decided cases, he gives her authority to pledge 
his credit for her necessary maintenance elsewhere; which 
means, that the law gives that aufltoriig by force of the relation 
of husband and wife. So, if a husband omit to furnish his wife 
with necessaries while living with him, she may procure them 
elsewhere, otherwise she would perish.” And, by parity of 
reasoning, “ if tho husband becomes lunatic by tho visitation 
of God, and therefore unable to provide his nifo with neces- 
saries, he is in the same situation as a husband omitting to 
furnish them ; and, as by tho relation which he originally 
contracted he undertook to provide her with them himself, ho 
becomes liable to any person who d«>cs it for him ” (o). 

In conformity with the doctrine above laid down, a husband ■ 
has been held liable for the necessary exi>onsc8 attendant on 
the decent interment of lus wife, who at tho time of her death 
was living separate fipm him, although such expenses wore 
incurred, and, in tho first instance, defrayed by the plaintifi’, a 
mere volimteer, without any prior communication with the 
husband. There can be no question, remarked Jervis, G. J., 

(*) 6 Exeh. 636. oUigKtion to soppoit bis trUii ; tad, la 

See aho Jtidgm. Membjf r. Se<nt, 2 pqiot of law, ho givM bar aotharflgr to 
Soiltli L. C., 4fh «iL, 364. pledigs liia eradit for bar aappoii, if 

(a) Far AUenom, B., 6 Bxdi. 642. ctrenmataBoaa raodar B aaetSMUjr, aba 
*' Tba troa ptiaeipie aeena to be, Uial^ baraalf not beiag is ftoH : ** par Pel- 
whea a auui narriai^ ba eoakaeta aa <Msi; C. B., Id. ibUL 
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in the case here alluded to, that an undertaker who conducts 
a funeral may recover from the executor of the deceased 
(having assets) the reasonable and necessary eijjenses of such 
funeral, without any specific contract, the liability of the 
executor resulting from the* duty imposed upon him by. the 
character which ho fills, regard being had to decency and to 
the comfort of others ; and an equal responsibility is for the 
same reasons cast upon the husband of a deceased wife (b) such 
responsibility being directly referable to the character with 
which ho is invested. 

OmtiMtii «r ‘'A lunatic, or non eompon monliti,*’ says Blackstone (c), " is 
one who hath had understanding, but by disease, grief, or other 
accident hath lost the use of his reason.” In pursuing the 
present inquiry, it becomes important to consider how far, by 
the dcfi'ct of reason here pointed at, the contracts of a lunatic 
are rouderod voidable or void. 

In the first pla(H), theu, I shall speak of executed, and 
secondly of executory contracts by or with a lunatic. And in 
connection with the former of these classes, it may clearly be 
laid down, that a lunatic is liable for the price of mceamriee, 
i.c. of giKsls or things suited to his state and degree, actually 
ordered, and enjoyed by and ttonA fide supplied to him (tl). 

With reganl to the right of a lunatic, or his representatives, 
to rescind an executed ctmtmct ontere<l into by him, not being 
for necessaries, Moiton v. Catnronx (e) must be regarded as the 
leading authority. There a lunatic, having purchased of a 

(«) 4 Bsdi. 17, affinaing Jodgm. ia 
2 Bxch. 487. 

Qttcrrc, ‘'whether, in the present 
•tote of the Inw, • ecmTeTwioe executed 
bjr a Innatie Mahaolutetyvaidia the ah* 
•enoe of notice and ftnod !** — Per Lmd 
Truro, C., Price ▼. Berrmyfen, 8 Mae. 
k a. 498. 


(6) dM&roK r. Ktrrieon, 10 0. B. 
770, reeogniaiitg JenJaiu v. Tttcktr, 1 
II. Bla. 91. 

(e) 1 Bla. Com. p. 304, 
fd) Baxter r, Bart PenamoaA, 
t B. A C. 170 : A C., 8 Car. A P. 
178; If deem v. Dmcaedbe, 9 Bear, 
ill. See Bead t. leyard, S Bxeh. 
< 88 . 
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life-assurance company certain annuities, and having paid the 
consideration money and a premium in respect thereof, an 
action was, after his death, brought for recovery of these monies 
by his administratrix, under the following state of facts, ns 
found by the special verdict : — At tlio time of the granting of 
the annuities and payment of the consideration money aforesaid, 
the intestate was a lunatic and of tinsound mind so as to bo 
incompetent to manage his affairs, but of this the society had 
not,, at that time, any knowledge ; the purchases of the an- 
nuities took place in the ordinary course of business ; they were 
fair and bond fide transactions ; the grantee thou appearing to 
the society to bo of sound mind, although he was in fact of 
unsound mind. All suspicion of fraud or unfairness binng thus 
excluded, the question was, by tho special verdict above ab- 
stracted, broadly raised — whether the more fact of unsouudness 
of mind, not apparent at tho time of the contract in question, 
was sufficient to vacate it, albeit executed by tho grantee by 
payment of tho consideration money, and intended Itond fide to 
be executed by the grantor by payment of tho annuity. In 
deciding this question, tho Court of Exchequer Chamber made 
tho following remarks (/) : — “ The old doctrine was, that a 
man could not set up his own lunacy, though such as that ho 
did not know what he was about in contracting {g) ; and the 
same doctrine was applied to drunkenness {h). It is true that 
there are some exeeptions in the old authorities, and tho doctrine 
is not laid dowm uniformly with perfect distinctness ; but, in 
general, it was as above stated. Modem cases have qualified 
it, and enabled a man or his representatives to show that he 
was so lunatic or drunk as not to know what he was about 
when he made a promise or sealed an instrument. This special 
verdict hardly shews any such state of mind ; but, even if it 
did, the modem cases, show that when that state of mind was 
unknown to the other contracting party, and no advantage was 

</) 4 B«h. 19, 128 b ; Co. Litt. 247 b. 

(if) Bee cate, 4 (A) Toot, pp. MS*620. 
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talcea of fhe lunaiio> the defence cannot prevail, especially where 
the contract is not merely executory, but executed in the whole 
or in part, and the parties cannot be restored altogether to their 
original position.*' The principle dedudble £rom the above 
case may be thus stated, that, when n person, apparently of 
sound mind and not known to be otherwise, enters into a con- 
tract for the purchase of property which is fair and honA Jide, 
and which is executed and completed, and the ^pro^rfy, the 
subject matter of the contract, has been paid for and folly 
enjoyed, and cannot be restored so as to put the parties insfafu 
quo, such contract cannot afterwards bo set aside, either by the 
alleged lunatic or those who represent him ” (i). 

Notwithstanding what has been just said, it seems dear that 
a man by bare execution of an instrument under seal does not 
make it his deed, if at the time he was so weak in mind as to 
be incapable of understanding it when explained to h im (A) ; 
but a deed executed by a lunatic during a lucid interval will 
bind him, provided that the party claiming under the deed can 
prove that it was so executed (/). Imbecility of mind, more- 
over, is not sufficient to render void a contract, unless an 
essential privation of the reasoning faculties or an incapacity 


(i) Judgm. 2Exoh. 503; with which 
acc. Beavan y. M^Donnell^ 9 Exch. 
309 ; S. a, 10 Id. 184. 

See also Dane t. KirkwaU^ 8 Oar. 
& P. 679 ; Brom y. JadreU^ 3 k 
P. SO ; Niell y. MorUy^ 9 ; 

AUo(^ Y. Aleock^ 3 Mao. &; G. 268 ; 
TarJnbdi r. Bisphem^ 2 M. & W. 2 ; 
FtqH y. Beavim^ 22 L. J., Ghanc., 
638 . 

Where an action is brought to xe- 
ooyer mosey paid under a contract, on 
the ground of the plaintiff’s lunacy, 
and the issue is, whether, at the time 
of the iMurticular transaction, the fact 
of the p'Uantiff’s insanity was Isnown to 
Ae OYidenoe will be admis- 

sible of the plaintiff’s conduct upon 


YariouB occasions both before and after 
the date of the particular transaction, 
with a view to showing that the plain- 
tifTs malady was of such a kind as 
would make itself apparent to the de- 
fendant at the time when the parties 
were dealing together : Beavan y. 
M^Bonnell^ 10 Exch. 184. 

(h) Shelf. Lunatics, 2nd ed., p. 388; 
per Lord Brougham, 0., Bfowctrd y. 
Bigby, 2 Cl. & F. 661. 

(Q Shelf, Lunatics, 2nd ed., p. 340. 

All acts done du/ring a lucid interval 
are to be" considered done by a person 
perfectly capable of contracting, ma- 
naging and disposing of his affairs a/b 
that period :** per Sir IT. Grants M. 
R., ffaU T. Warren, 9 Yes. 610. 
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of undeistanding and acting mth discretion in the ordinary 
affiairs of life thence results. And such incapacity has been 
said to afford the true test of that degree of unsoundness of 
mind which will avoid a deed at law. The law cannot under- 
take to measure the validity of contracts by the greater or less 
strength of the understanding, and if the party be compos 
mentis the mere weakness of his mental powers does not inca- 
pacitate him. Weakness of tmderstanding may, however, be 
a material circumstance in establishing an inference of unfair 
practice or imposition, and it will naturally awaken the atten- 
tion of a Court of Justice to every unfavourable appearance in 
the case (m). 

The reasoning, which applies to an &eecuted, does not seem 
altogether applicable to an executory contract by a lunatic (») 
— especially where notice of the lunacy is given before breach. 

Although, formerly, the intoxication of a contracting party 
was hold to afford no ground for repudiating liability upon a 
contract (o), made by him whilst in that state, the established 
modem doctrine seems to bo, that a person who has contracted, 
even by deed (_p), whilst so wholly intoxicated as to be deprived 
of his reason — as not to know the consequences of his act 
— ^may successfully dispute his liability in respect of such 
transaction (g). 

With regard, however, to simple contracts which it is sought 
to avoid on the ground of intoxication, a distinction has been 
intimated between express and implied contracts. Where the 


(m) Kent, Com., 7th ed., toI. 2, p. 
564; see per Lord Cranworth^ 0., 6 H. 
L. (hu45. 

(n) Ante, p. 587 ; per Alboit^ G. J., 
5 B. & 0. 172 ; Arg. 9 Exch. 311. 

(o) BtverUy^a case, 4 Bep. 125 a ; 
2 Kent, Com., 7th ed., toI. 2, p. 568; 
per Parhef B., 13 M. k W. 626; Co. 
IaU. 247 a. 


(p) Per Sir W. Qrant^ M. B., Cooke 
▼. Clayworikf 18 Yes. 15, 16 ; followed 
hj Sir E. SugdeUf in Nagle ▼. Baylor^ 

8 Dr. & W. 64, 66 ; Shtm y. Tho^k- 
ray, 17 Jnr, 1045. 

(g) Gore y. Qlbaon, 13 M. & W. 623, 
is a leading authority, at common law, 
in regard to the subject discussed 
supra. 
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right of aorion is founded upon a specific distinct contract, 
requiring the assent of both parties, and one of them is incapable 
of assenting, in such a case, it has been said (r), there can be 
no binding contract; “but in many cases the law does not 
require an actual agreement between Ihe parties, but implies a 
contract from the circumstances ; in fact, the law itself makes 
the contract for the parties. Thus, in actions for money had 
and received to the plaintiff’s use, or money paid by him to the 
defendant’s use, the action may lie against the defendant, even 
though he may have protested against such a contract.” And 
it seems clear, that a tradesman who supplies a drunken man 
with necessaries, may in like manner recover the price of them, 
if the party keeps them when he becomes sober ; although a 
count for goods bargained and sold would fail b^ reason of tho 
defendant’s intoxication at the time of contracting (/*). It will 
further bo remembered, that actual fraud might plainly be 
evidenced by the conduct of a person taking an obligation from 
one intoxicated and then known by the contractee to be so («). 

A state of partial intoxication merely — ^less in degree than 
that just indicated — ^would seem, however, in the absence of 
fraud and unfair dealing, to afford no defence whatever to an 
action founded upon contract (^). 

Besides the various grounds of incapacity to contract, already 
mentioned, some others occasionally present themselves, to 
which, as being of little practical importance, a brief allusion 
will suffico. The capacity to contract may in legal contem- 
plation be wholly destroyed by duress («), which may be of one 
or other of two kinds : duress per minus, L e. coercion imposed 

by fear of loss of life or limb, or duress of imprisonment, where 

• 

(r) Per PoUodc^ C. B., 13 M. & W. (f) See the authorities cited ante, p. 

625-6. 589, n. (p) : per Parke, B., 13 M. & 

(e) Zevy r. Baker, Moo. & M. 106, W. 624, 626. 
n. (5) ; per Parke, B., 13 M. & W. (t6) For, nil consensni tarn contra- 

626. See Semtance v. PaoU, 3 Gar. rium est qnam vis atqne metns ' B. 50. 
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a man actually loses his liberty (x). With reference to this 
latter kind of duress BlacktAone tells us (^), that the confine- 
ment of the person, in any vise, is an imprisonment. So that 
the keeping a man against his wiU in a private house, putting 
him in the stocks, arresting or forcibly detaining him in the 
street, is an imprisonment. And the law so much discourages 
unlawM confinement, that, if a man is under duress of 
imprisonment or compulsion by an illegal restraint of liberty, 
and he seals a bond or the like, ho may allege this duress and 
avoid the extorted bond. But if a man bo lawfully imprisoned, 
and, either to procure his discharge or on any other fair 
account, seals a bond or a deed, this is not by duress of 
imprisonment, and he is not at liberty to avoid it.” There 
can be no doubt that duress of the person, whether evidenced 
by threats or by imprisonment, will nullify a contract executed 
under its pressure (s), and that money paid in pursuance of 
such contract may be recovered back (a). It may, perhaps, be > 
considered as doubtful whether duress of (foods would suiEce to < 
avoid a contract (6) — ^whether, if the signature to an agreement 
were procured by a threat of detention of a person’s goods, or 
of injury to them, the agreement thus signed could be repudi- 
ated by the party so coerced. There are American authorities 
and dicta (c) in support of an aflu’mative answer to this ques- 
tion, but in our own Courts the weight of direct authority is 
somewhat the other way (d). 


(x) 1 Bla. Oom. 181 ; post, Book 

m. 

(y) 1 Bla. Com. 186. 

(z) Supra; andBeeOummiti^v.Inee, 
11 Q. B. 112 ; Lag. Max., 3rd ed., 264. 

(a) Dvke de CadamU y. CoUint, 4 
Ad. A B. 858, and caaea cited in the 
Nolie to Marriot t. Hampton, 2 &nith 
L. 0., 4ih ed., pp. 326 et seq. 

(5) But in Olynn y. Thonuu, 11 
Bxoh. 878-0, the Ooflrt allnde to cases 
aa dedding that “ where goods are nn- 
lawfhlly detained, or aa injuriens act is 


about to be done to them, or if some act 
which it was the duty of a party to do 
in respect of them be refused to be done 
unless money be paid, and the money be 
paid under protest as the only means of 
aYoiding the immediate injury which 
would result from the detainer, the in- 
jurious act, or the wrongful refusal, the 
money so paid may be recovered back.” 

Ve) Eeni^ Oom., 7th ed., yoL 2, p. 
665, n. (c.) 

(d) SJeeate r. Beale, 11 Ad. A E. 
988, 090, (with which, however, com- 
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The following additional grounds of iucapacily to contract 
should also, perhaps, be specified, presen^g themselves, 1, in 
the case of an alien (e) enemy, who, unless duly authorised by 
the Grown (/), is, firom considerations of expedience and public 
policy, deemed incapable of entering into a valid contract (g ) ; 
2, in the case of an outlaw, who, whilst civilly dead, is under 
certain circumstances (A) equally incompetent to contract ; 3, in 
the case of an attainted felon («). In either of the cases here 
mentioned, however, the disability fiowing firom the cause 
indicated seems to be partial only. It is laid down that an 
alien enemy or an outlaw may be sued in our Courts upon 
contracts here entered into by him (A). 


pare Wakefield v. Newban, 6 Q. B. 
1276y 280 ; the authorities there cited 
seem to show, that ** money extorted 
by duress of the plaintiff's goods, and 
paid by the plaintiff under protest, 
may be recovered in an action for money 
had and received/*) See also, jier 
Coleridge^ J., Ashmole v. Wainwrighty 
2 Q. B. 846. 

(e) **The general rule is, that an 
alien (L e., an alien enemy) may ac- 
quire personal rights and maintain per- 
sonal actions in respect of injuries to 
them. He cannot maintain real actions, 
because he cannot hold land : ” Judgm. 
Coelca V. Purday^ 5 0. B. 884. 

(/) See Fenton v. Ptaraony 15 East, 
418 ; 7 & 8 Yict. c. 66, s. 6. 

(g) Co. Litt. 129 b. ; WUliaon v. 
PatUaon, 7 Taunt. 439 ; Brandon v. 
NeabUtf 6 T. R. 28; Bristow v. Tow&'Sy 
Id. 86 ; Brandon v. Curlingy 4 East, 
410 ; per Lord Ellenhorovghy C. J., 
Flindi v. WaterSy 15 East, 265-6; 
Oaaaeres v. Belly 8 .T. B. 166. See 
a plea that plainliff has become an 
alien enemy since the cause of action 
aoerued: Aleinoua v. Nygrin^ 4 E. & B. 
217. 

As to the validity of a contract with 


an alien who before its performance be- 
comes an enemy, see Clemontaon v. 
Bleaaigy 11 Jilxch. 135, 141, and Note 
to that case per Martiny B., Be Wahl 
V. BraunCy 1 H. & N. 182; Barrich 
y, Bubay 2 G. B., N. S., 563, and 
cases^there cited. 

(A) The class of cases in which an 
absolute incapacity to contract may re- 
sult from outlawry, is pointed out in 
Co. Litt. 128 b., where it is said that 
— If the ground or cause of the action 
be forfeited by the outlawry, then may 
the outlawry be pleaded in bar of the 
action, as in an action of debt, detinue, 
&o. But in reiti actions, or in per- 
sonal, where damages be uncertain, 
as in trespass, and are not forfeited 
by the outlawry, there outlawry 
must be pleaded in disability of the 
person. 

(i) BMock y. Baddsy 2 B. & Aid. 
258. 

(h) Lonkea v. Holbeaehy 4 Bing. 419, 
421 ; Bamaay y. M^Bonaldy 1 W. Bl. 
80 ; Banyater y. Trmsely Cro. Elis. 
516; Com. Dig. Abatement,” (E. 
8.) ; QriffUh y. Mi^dUtony Cro. Elis. 
425, ad fin. 
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Whilst q>ea]dng of the oapacily to contract, some remarks 
must be directed to the peculiar position occupied by an ISratnff** 
executor Or administrator, who, under certain circumstances, 
may contract in that character so as to charge or benefit the 
estate which he administers, entailing thereby no personal 
liability upon and securing no possibility of advantage to him- 
self — under another state of facts may find that he is iudividu- 
ally answerable in respect of a contract mode or intended 
to be made by him in relation solely to the assets of his testator 
or intestate. 

The question — under what circumstances may a personal 
representative properly contract in tliat character P is one of 
manifest importance ; to which, however, justice cannot be 
done by brief discussion. In regard to it reference must ^be 
made to standard Treatises and to decided cases — of those 
latter, some only of the more recent or important will hero be 
indicated to the student. 

An executor, it will bewremomberod, derives his interest and 
title as such from the will itself, of which the probate is 
merely operative as the authenticated evidence. The property 
of the deceased vests in the executor from the moment of the 
testator’s death, and to that date the probate is said to have 
relation An executor, therefore, may in that character 
validly contract immediately after the death of the testator has 
occurred. 

An administrator, on the other hand, derives title from the 
letters of administration, such title, however, relating back to 
the date of the intestate’s decease (m). By virtue of this 

(I) Judgm. Pemberton r. Chapman, 0. B. 401, 406. 

7 B. A B. 217*8 ; ffeneloe's eaee, 9 “ Relation means treating a thing as 

Rep. 88 a ; Jndgm. Chm/mint v. Cam- happening at some preceding time : ” 
mins, 8 J. A L, 92*3; BolL Abr. per Matde, J., Orahamr, Fwher, 14 
<‘Bxecators*' (A.), (vol 1, p. 917), 0. B. 162. 

cited Jndgm. Easton t. Carter, 6 (m) ^ Cross field y. Sack, 8 Bxch. 

Bxeh. 14 ; Wankford t. Waniford, 1 826 ; Morgan t. Thomas, Id. 802 ; 

Salk. 802, 803 ^ Webb y. Adkins, 14 per Parke, B., Torston y. Feffter, 14 
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dooiri&e of relation, on administrator, on becoming dul7clotiied 
frith that character, will sometimes find t^at he is in legal 
co&tmnplation constitated party to a contract aiftecedently 
made, and is entitled to sue, or liable to be ^ued, in OMl/re 
droit, thereupon. Thus, A., >ha\dng sent goods to his agent 
abroad for sale, died intestate, and after A.’s 'death the 
defendants purchased the goods from the agent, who sold them 
for tho benefit of the intestate’s estate. Subsequently to the 
sale, the plaintiff took out letters of administration fb the 
intestate, and then sued the defendants for tho price of the 
goods in question; tho action thus brought was held to be 
maintainable, in conformity with the doctrine of relation above 
stated, and with tho rule of law, that, when one assumes 
to act as agent for , another, a subsequent ratification 
by that other is tantamount to a prior command (»). So, 
whore money belonging to an intestate at the time of his death, 
or due to him and paid in after his death, has, before grant of 
administration, been applied by a stranger to the payment of 
the intestate’s debts and funeral expenses, tho administrator 
may recover it from such stranger as money had and received 
to his use as administrator (o). 

Without pausing to inquire what rights of action, vested in 
the deceased, do or do not pass to his personal representatifdbs, 
(an inquiry which could throw •‘no direct light upon their 
capacity to contract in mtre droit,) the general rule, at all 
, events, is here deserving of our biotice, fibat executors or 
I administrators may be regarded as contracting in that char- 
I acter, wherever the damages recoverable for breach of the 
particular confract would be available to increase or would go 


H* ^ W« 854 ; Badger ▼. 10 

fixdi. 838 ; Proner y. Wngner^ 1 G. 
3,, If, S., ^89; BamaU v. Earl of 
11 Excli 19. 

^(n) Poster *y. BfUes^ 12 M, h W. 
; Theerfe t. Btallwood^ 


760 ; Fysan t. ChmAers^ 9 M. Ic W. 
460. 

[o) Weh^man y. Sturgis^ 18 Q. B. 
562. Sed JBMtghan y. Ha/ttkewsj Id. 
187. 
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to diminish (as tlie case may be) the personal estate of the 
deceased {p). T^ere goods are ordered of the deceased in 
his Ufetuhe, but delivered subsequently to bis death ({^), the 
contract to ^ay for them may be declared upon as having been 
made -with the personal representatives. If a party contract 
for himaelf and his executors to build a house, and die before 
it is completed, the executors must proceed with the work, at 
the mk of being held responsible, qud executors, for breach of 
contract (r), and if they thus proceed, the work and labour 
will be done by them as executors, they may recover for it 
as executors, and the damages so recovered will be assets 
in their hands (s). If, however, money bo lent to or had 
and received by an executor or administrator {t), or if 
work and labour bo performed for, or goods bo sold and 
delivered to him («), the personal representative will bo 
held to have contracted in his individual character, and 
will be personally liable. So, if B. (an executor) request 
A. to forbear suing him in respect of a debt duo from the 
testator, and promise to pay interest thereupon, such 


(2>) Cowell V. WeJU^ 6 East, 405 , 
Judgm Hedth v Chilton^ 12 M W 
637, Webb v. Cowdell, 14 M & W. 
820 , Ortssell v. Robineon^ 3 Bing. N. 
C. 10 , W^ter V Spencer^ 3 B«. & 
Aid 360 

(9) Mwrs\atl t. Broadhurst^ 1 Gr 
& J 403, 405, recognised per ^a/rhe^ 
B., 2 M. & W. 191 ; Werner v. Ilnm* 
phreye^ 2 M. & Or, 853. 

(r) Qmch v Ludhorraw^ 8 Bulst 30, 
recognised, 1 M A W. 423 ; per Lord 
Abinger^ 0. B , Comer y Shew^ 3 M. 
3c W. 353, 354; WeidwoHh V Codfc, 
10 Ad* & E. 42 ; ^^pinaU y. Wake, 
10 Bing. 51. ' 

Bat it would seem tbat con- 
tracts for personal segrrices which can 
be performed only during the lifetime 
of the party contracting are subieet to 
the implied condition, thatdie Ikbali be 


alive to perfoim them , and should he 
die, his executor is not liable to an 
action for the bieach of contiaot occa- 
sioned by bis death ” per Pollock, 
0 B , Ifall y. Wriy/U, 1 B. B E. 
793 4 

(«) Per Our., Jifai shall v. Broad* 
hurst, 1 Or, & J. 405 ; Edwatde v. 
Grace, 2 M. & W. 190 ; per Lord 
Abvnger, 0 B,, Stboni y. K%rhman, 1 
M. & W. 422 See CrosthwaUe y. 
Gardner, 18 Q B. 640. 

{t) Aehhy y. Ashhy, 7 B. A C. 444 ; 

Wade y. Gale, 2 D & L. 926. 

See Blakesley y Smedhoood, 8 Q B. 
588 ; Mardall v.^TheHueeon, 18 Q. B., 
857 ; Watte y Beee, 9 Exoh. 696 ; 
Churchill y. Bertrcend, 8 Q. B. 568. 

(a) Comer y. Shew, 8 M. & W. Z^Q » 
Kitclieiemwn y. Skeel, 3 Bxdi. 49. Im 
sprier y. Bembrow, 8 M. A W. 878,. *■ 

2 . 
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promise will evidence a penmal contract with B. To make 
him liahlo for interest aa executor, a contract must be shewn 
hy the imitator to pay interest so long as the debt should be 
forborne (a?). 

A. contracted with the plaintiff that plaintiff should endeavour 
to sell a picture belonging to A., and that, if he succeeded in 
doing so, A should pay him 100/. The plaintiff, in pursuance 
of this agioement, endeavoured to sell the picture, and after 
A.’s death actually disposed of it, which sale was (as alleged 
in the declaration) confirmed by the defendant, his adminis- 
tratrix. From this latter party, accordingly, the plaintiff 
claimed the 100/. as due to him, by virtue of the agreement 
just mentioned. It was held, however, that the defendant 
woTild not, by merely confirming the sale, render herself liable 
on the original contract, the authority conferred by which on 
tho plaintiff was determined by the death of A., although, if on 
the happening of that event the administratrix had ordered, 
the sale, that would clearly have evidenced a fresh employment 
by her of tho plaintiff, and have rendered her liable to remu- 
nerate him for his services in effecting it {y). This cose shews 
us that the true nature of the particular contract, in respect 
whereof it is sought to charge a personal representative in that 
character, must, before suing upon it, be carefully and critically 
examined (s). 

In cases such as have been just specified — ^where one of the 


(x) BignM t. Barpwr, 4 Exoh. 773, 
776; Childt t. Monint, 2 B. & B. 
460; infra, n. (s). 

(y) Companar* t. Woodbum, 15 
0. B. 400. 

(c) We have already seen (ante, p. 
870) tlia1» in order to charge an exe- 
cutor or admifietrator upon any epeoial 
promiae to anewer damages out of his 
own estate, the agreement on which 
such action shall be brought, or some 
luemotandum or note tiiereof shall be 


in writing, and rigned by the party to 
be charged, or some other person there- 
unto by him lawfully authorised. 

Owing to the community of interest 
subsisting between executors or admi- 
nistrators, they are precluded from con- 
tracting with each other in such cha- 
racter : T. Fan MUlengen, 2 

B. A F. 124, n. (e) ; recognised in 
Fittgerald t. Bothm, 6 Atoore, 832; 
arg. Ravdinton t. Shaw, 3 T. B. 
668 . 
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contracimg parties is inyested ^nth a twofold character, his 
private and his representative — the effect on his capacity to 
contract, thence resulting, is not so marked or easily traceable, 
as in some of the other instances previously adverted to. That 
such an effect is produced thereby, must, however, be admitted, 
and is not the less true, because in some cases it may be a pm'o 
question of fact — and, therefore, for the jtiry — in what character 
did executors or administrators really contract P (a) With 
reference to that part of the subject immediately before us, I 
wiU merely add, t];iat the power of an executor being founded 
upon the special confidence and actual appointment of the 
deceased, the executor is therefore allowed to transmit such 
power to another in whom he has equal confidence. Conse- 
quently, the executor of A.’s executor, if the latter has proved 
the will (It), is to all intents and purposes the executor and 
representative of A. himself, and may accordingly, in like 
manner as the executor originally appointed, contract for the 
benefit of A.’s estate (c). The executor of A.’s administrator, 
or the administrator of A.’s executor, is not, however, the 
representative of A. ; for an administrator is merely the officer 
of the ordinary, prescribed to him by Act of Parliament (d), in 
whom the deceased has reposed no trust at all (e). Hence it is, 
that, on the death of A.’s administrator, or of A’s executor, if 
intestate, or whenever the course of representation &om ex- 
ecutor to executor is interrupted by any one administration, it 
is necessary that an administrator de bonis non should be 
appointed, who wiU thereupon become, in law, the sole personal 
representative of A., and will alone be entitled to contract in 
respect of his personal estate (/). 

(c() ITeatA r. CkiUon, 12 M. & W. (e) 2S Bdw. 8, at 8, a 0. 

68J; Brawinfftm v. Avk, 2 Bing. (d) 81 Bdv. 8, at. 1, c..ll. 

177 ; Ttumtr t. Sardey, 9 M, & W. (e) 2 BU. Com. 006. • 

770, (/) Id. ; Elliott r. Ktnv^ 7 M. & 

(6) V, Wtlfe, CrA Jac. 614 ; W. 806 ; Venablt$ t. &ut India Oo., 

Wankfwd t. WanJiford, 1 Salk. 808, 2 638. 

300. 
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mi general effeci; of insolvency upon the capacity to contract 

ia very siinilar to that of bankruptcy. The truth of this remark 
will be recognised on taking, by aid of the references below 
given, a brief survey of the leading provisions of the principal 
Acts now in force for the relief of insolvent debtors, viz. the 
stats. 1 & 2 Viet. c. 110 (g), 5 & 6 Viet. c. 116 (h), and 7 & 8 


(jtj/) The vesting order of the Court 
for the relief of Insolvent Debtors, 
under the stat. 1 & 2 Viet. o. 110, s. 
37, from the date of the order, trans- 
fers to the provisional assignee, on his 
acceptance of the appointment, without 
any conveyance or assignment thereof, 
all the real and personal estate of the 
insolvent (except wearing apparel, 
working tools, and other such necessa- 
ries, not exceeding in value 20^.) ; and 
all his future estate, right, title, in- 
terest, and trust, in or to any real and 
personal estate and effects within this 
realm or abroad, whicli he may acquire 
before becoming entitled to bis final dis- 
charge in pursuance of the Act; and 
also all debts due or growing due or to 
be due to such prisoner, before such 
discharge ; and sect. 42 emx>owers the 
provisional assignee to sue in bis own 
name, if the Court shall so order, for 
the recovering, obtaining, and enforcing 
of any estates, debts, effects, or rights 
of the insolvent. 

As to the effect of the 87th section 
of the Act above mentioned, see 
V. Brown, 10 M. & W. 78 ; Tadcer v. 
WohsUr, Id. 871 ; Ford v. Bahba, 5 
M. k (It. 309 ; Yorston v. Fether, 
14 M. k W. 851 ; Wichena v. GoatUy, 
11 0. B. 066. 

As to the effect of the 87th and 44th 
seotionB (wluoh latter applies where no 
adjudicaUon h made, or where the 
vesting order is avoided), see Kemot 
y. Pittia, 2 B. A B, 406. 

The adjudication of the Commis- 
sioner under s. 90 dischai^es the in- 


solvent ftrom all debts due or growing 
due at the time of the petition to 
creditors or persons claiming to be such : 
Berry v. Irwin, 8 C. B, 682. 

As to sect. 91, which entitles a dis- 
charged insolvent to plead his discharge 
in answer to an action brought upon 
any now security for payment of a debt 
in respect of which he has been dis- 
charged, see llumphnea v. Smith, 22 L. 
J., Q. B., 121. See also IfaUr, Dyaon, 
17 Q. B. 785, and cases cited Bloom’s 
Pract., vol, 1, p. 627, n. (/). 

But, although the general effect of 
insolvency, with reference to the choice 
of proper plaintiffs, is, that all rights 
of action ex contractu, vested in the 
insolvent previous to the petition and 
vesting order, are absolutely barred by 
the assignment — jier LUtkdale^ J., 
Swann v. Sutton, 10 Ad. & E. 631 ; 
yet, where a bond or debt has been as- 
signed by the insolvent before bis insol- 
vonoy, and notice thereof given to the 
debtor, any action for recovery of the 
debt so assigned must be brought in 
the name of the insolvent as trustee for 
the assignee : Buck v. Lee, 1 Ad. k B. 
804; Tihhita v. Qeovge, 5 Ad. & B.’ 
107 ; Sima v. Tkomaa and Straehan v. 
Thomas, 12 Ad. k B. 586 ; Boyd v. 
Mangles, 8 Bxoh. 887 ; HAmay v. 
Cheanean, 18 M. k W. 796^ where the 
prior cases are reviewed. 

(A) The stat. 5 A 6 Viot, o. 1 16, in- 
tituled ** An Act for the Belief of In- 
solvent Debtors,” applies to the case of 
a persem not being a trader within the 
meaning of the Bankrupt Acts, or 
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Tict. 0 . 96. In tihe first place, I may observe, that the rule 
laid down in Herbert v. Sayer (i), with reference to the general 
capacity of a bankrupt to contract whilst unoertificated, subject , 
to the right of his assignees to interfere and sue upon the 
contract, was, in Jackson v. Burnham {k), applied to the case 
of an insolvent, who, having taken the benefit of tho stat. 

1 & 2 Yict. c. 110, was held entitled to sue for a debt which 
accrued to him after tho vesting order and before his final 
discharge, unless the provisional assignee interfered and claimed 
the debt. The rule in question, however, has always been 
confined to cases of after-acquired property. Property belong- 
ing to the insolvent before tho date of tho vesting order is by 
it taken out of him, and transferred to his provisional assignee, 
so that no right of action in respect of it remains in tho 
insolvent (/). 

Tho insolvent’s assignee, however, cannot sue for a debt 
which has accrued in respect of tho personal labour of the 
insolvent before his final discharge ; in other words, he cannot 
let the insolvent out to hire and sue for the price of his labour 
as upon a contract made with himself {m ) ; a decision wliich is 
in accordance with the doctrine laid down at p. 560, as appli- 
cable to an uncertificated bankrupt. 

In further accordance with tho decisions under the Bank- 
rupt Acts, it has been held that a cause of action which 
touches only the person of the insolvent, and for which he 


being sueb trader, but owing debts 
amounting in the whole to less than 
3002. This Act was amended by the 
7 & 8 Viet. c. 96. From various pro* 
visions of these two statutes, we collect 
that the legislature intended that all 
the insolvent’s creilitors should be 
named in his schedule, and should be 
exactly on the same footing, — that all 
his effects, — those before the final order 
absolutely, those after such final order 
sub modo, — should be applied to their 


common benefit, and then that the in* 
solvent should be a free man : Judgm. 
WUkln V. Manning^ 9 Ezch. 58 1-2. 
See also Sayer v. DafaaVy 11 Q B. 
825 ; Beavan v. Walker^ 12 C. 13. 480, 
(t) 5 Q. B. 965, cited ante, p. 500. 
(it) 8 Bxch. 173. See Ford v. 
Dahhe, 5 M. & Gr. 309. 

(2) Per Lord Campbell^ C. J., Stanton 
V. Collier^ 3 B. & B. 27 4. 

(m) WUliama v. Chambers^ 10 Q. 13. 
337. 
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wotdd be entitled to a remedy, whether his property wore 
diminished or impaired or not, does not pass to his ass^eos ; 
and, in respect of any such matter, the bankrupt, therefore, 
whilst unoertifioatod, may contract. Ono count of a declara- 
tion against attomies for negligence alleged, that in conse- 
quence thereof a judgment was obtained against the plaintiff, 
and that under it he was brought into the Court of Exchequer 
by virtue of a writ of habeas corpus ad aaiisfaciendum, and 
was remanded to the Queen’s prison, charged with the amount 
for which such judgment had been obtained. The count in 
question was held to disclose a personal wrong, for which the 
insolvent would be entitled to a remedy, irrespectively of pecu- 
niary loss resulting from it ; the right of action for such 
wrong was, consequently, hold not to pass to the assignee (n). 

Where, however, pecuniary loss or damage is the substantial 
and primary cause of action, the right to sue in respect of 'it 
does pass to the assignee, although such pecuniary loss may 
produce inconvenience to the insolvent. A., a beneficed cler- 
gyman, brought an action on the case against his attomies for 
having, through thoir negligence and want of skill, permitted 
a writ of sequestrari facias to remain in force against him 
longer than was necessary, whereby A., during that time, lost 
the rent, tithes, and profits of his living. Tho cause of action 
here disclosed was hold to touch the estate of the insolvent, 
and to pass, therefore, to his assignee (a). Again, an action 
was brought for breach of a contract to redeliver to tho plaintiff 
a printing machine, which had been deposited with the de- 
feudants as a security, in consideration of their withdrawing 
an execution issued against him, per quod the plaiatiff lost 
gains and profits which would have accrued to him from tho 
use of tho said printing machine, and his whole business and 
trade were injured and stopped, and ho became insolvent, and 
incurred great expense. It was held, that the damage thus 


(m) WtihertH v. IOC. B. 267. 
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alleged affected the personal estate of the plaintiff, and gave a 
right of action to his assignee (o). 

The remarks made in the preceding chapter have been 
meant as su^;estive only in regard to the ^ects produced on 
the capacity to contract by various ordinary mercantile rela- °*“p**'* 
tions, or by the incidents attaching to certain persons non- 
mercantile. A brief resumi of the principal subjects touched 
upon in the foregoing pages may assist perhaps towards ren- 
dering distinct the results at which we have arrived, and show 
the general bearing of what has been now said upon the point 
which it was intended to elucidate. 

In the first place, then, it will have been noticed that the 
relation of principal and agent rarely so operates in practice 
as to render wholly nugatory a contract apparently binding on 
some party. Whore this relation exists, the question usually 
is rather as to the liability of the principal for the act of a 
professing agent, or as to the liability of the agent himself, 
that of the principal being admitted, than of any other kind : 
such question, of course, requiring for its solution a reference 
to those doctrines of the law of agency which may seem appli- 
cable to the given case (^i). 

Where the relation of partnership exists between individuals, 
they are, as between themselves, in many cases wholly incapa- 
citated from contracting by reason of the unity and identity of 
interest (partners being joint tenants) which subsists between 
them. In regard to third persons, however, the relation of 
partnership usually introduces questions similar to those which 
present themselves in connection with the law of agency. 

Such, for instance, as whether in any particular case the firm 
is bound or the individual partner who contracted, no doubt 
or difficulty arising as to the capacity to contract (s'). 

(o) T. Collier, 8 K & B. 

274. 


(j>) Ante^ pp. 615-885. 
( 9 ) lute, pp. fi86-848. 
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Oix inquiring into the attributes of a corporation, we are at 
once struck by the feet, that it can in general contract only 
under its conunon seal; exceptions to this rule sometimes 
occurring — 1st, where the subject matter of a contract is 
necessary, and incidental to the purposes for which the corpo- 
ration was created; 2ndly, where it is trivial in its nature; 
3rdly, where it has been adopted and acted updn by the corpo- 
ration ; and, 4thly, where it falls within the express words of 
the statute, charter, or letters patent, by virtue of which the 
body corporate was constituted (r). 

It might readily be surmised, that the absolute assignment 
of property efifected by bankruptcy would have some material 
influence upon the bankruj^t’s capacity to contract. And, 
accordingly, an uncei'tificatod bankrupt assuming to contract 
on his own behalf will often find that, by force of our bank- 
rupt law, he has in fact contracted as an agent merely for his 
assignees. And, further, in some few cases he may find that 
his contracts duly authenticated and primA facie valid are 
avoided in toto by the express words of the Legislature («). 
And the remarks here made will be found generally appHcablo 
also to the case of an insolvent (i). 

Amongst disabilitios attaching to persons non-mercantile, 
the efibet of infancy on tlxe capacity to contract has first been 
noticed. I have shown that difficulty may occur in distin- 
guishing botween tvid and voidable contracts — between those 
which are not and those which are capable of being ratified 
and confirmed by the infant on attaining his fell age — contracts 
prejudicial to the infant — especially when under seal — ^being 
deemed absolutely void ; whilst contracts not necessarily or 
presumably prejudicial to him are susceptible of ratification. 
We have soon also what is the true meaning of the term 
« necessaries,” and that our law, out of regard for the infant, 
allows him to contract effectually for such things (a). 

(r) Anta^ pp. S49-668. (t) Autw PP« 698>600. 

(t) Ante, pp. SS8-668. (m) Ante^ pp. S8S~678. 
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The extent or d^;ree of the disability to contract produced 
by coverture is greater than that which results from infancy ; 
the contract of a married woman is in most cases absolutely 
void, and wholly incapable of being ratified — an express pro- 
mise even by her after her husband’s death to pay a debt 
incurred during coverture, being without consideration and 
void. Questions, therefore, in regard to the contracts of 
married women usually concern the liability of the husband 
rather than of the wife — they raise discussion as to the fact 
of the wife’s agetusy, express or implied, rather than as to the 
existence of a positive power to contract as principal being 
vested in her {x). 

The effect of mental imbecility upon the conti^ict of one 
labouring under it has, further, been examined, and a distinc- 
tion has hero been pointed out between executed and executory 
contracts : the former, if fair and botid fide, being in general 
unimpeachablo on the ground of lunacy ; whilst tho latter, it 
seems, could not be enforced against tho lunatic. One who is 
non compos mentis, and known to bo so, may, however, contract 
for things necessary for his subsistence, or suited to the station 
of life in which he moves {y). 

Lastly, we have seen, that, where an individual clothed with 
a representative character enters into a contract, although 
doubt may often bo felt respecting Ihe character in which he 
contracted, his capacity to contract will not in general come in 
question (s). 


BO9. 


(x) Ante, pp. 574-586. (y) Ante, p. 586. ( 2 ) Ante, pp. 503-507. 



CHAPTER VI. 


THE MEASURE OF DAMAGES— IN ACTIONS OF 
CONTRACT (a). 


If a contract 1)0 submitted to the notice of a pleader, with 
a view to commencing an action upon it, he will, in the first 
instance, inquire whether the contract be of record^ npecial, or 
aimph. If of record, i.e. founded on a judgment or recog- 
nisance (6), he will at once conclude that the remedy by action 
must bo in debt. If the contract be special, i.e. founded on a 
deed or instrument under seal (c), ho will conclude that the 
remedy will be either in debt or covenant, according to cir- 
cumstances. If the contract be simple, i.e. in writing not under 
seal, or oral (rf), he may infer that the remedy will probably 
be in debt or assumpsit, and he will at once proceed to examine 
whether the various requisites to a valid simple contract are 
present in the case before him. Ho will obsoiwe, whether the 
terms of the agreement (if such be the ground of action) have 
been definitively arranged and settled, remembering that, upon 
one which is inchoate merely and incomplete, no legal remedy 
can be enforced (e). He will observe whether there has been 
reciprocity of assent between the contracting parties (/), 
whether there has been a consideration- moving*firom one to 


(a) In connection with this Chapter 
should be read the ooiTesponding por- 
tion of the next Book, intitled **The 
Measure of Damages — ^in Actions of 

V ' made to 

ajdiiUt ithe rakes applicable in ordtnaty 


oases only for the assessment of 
damages. 

(b) Ante, x>. 261. 

(e) Ante, p. 269, 

(d) Ante, p. 803. 

(e) Ante, p. 809* 

(/) Ant^ p. 806-6, 



THE MBASUBE OF OAMAOBS, ETO. 

* 

the other (g), and privity (h) betvreen them. Should he find 
that the promise was not without consideration, he may still 
have to determine whether the consideration was good and 
sufficient, or was on any ground invalid (») ; whether it was 
past and executed, and such as eotild not support the subse- 
quent promise (k ) ; whether it was illegal, as contravening the 
statute law or any principle of public policy (f) ; whether it 
was founded in fraud (m), or was altogether illusory (»). And 
should he satisfy himself on all these points, ascertain also that 
the legal capacity to contract is unaffected (o), and conceive that 
a right of action in truth exists and is enforceable, ho may 
still, on behalf of his client, deem it expedient to inquire what 
will probably, in the event of success, be the amount of com- 
pensation to bo awarded by the jury. Will it be substantial or 
nominal only P Is it, in short, worth while for the complainant 
(regard being had to all the facts submitted) to incur the 
anxiety of litigation, to risk the chance of defeat, with the 
penalty consequent thereupon in the shape of costs, whilst in 
pursuit of a favourable verdict and the damages which are to 
crown it P* This is a question of much importance, although 
too little regarded by the practitioner ; a partial solution of it 
will therefore be attempted in the present chapter. 

The term “ damages ” will here be used to signify a pecuniary 
compensation for a wrong or injury inflicted by one person on 
another, recoverable by action (jo). The expression “ measure 
of damages” will be used as synonymous with the'^s^ale* or 
‘ rule’ by reference to which damages are in any given case to be 
assessed ; for although, on an ordinary trial at Nisi Prius, the 
act of finding the damages is for the jury, there are, never- 

(<7) Ante, p. 816. (o) Ante^ Chap. 6. 

(A) Ante, p. 317. (jp) Bac. Abr. Damages ; “ Co. 

\i) Ante, pp. 816et seq., 888 et seq. Litt. 257 a. ; 2 Bla. Com. 488 ; Sayer 

(i) Ante^ Pp. 819 et seq. on Damages, p. 1. Under the word 

(l) Ante, pp. 850, 857. “ wrong,” abore used, may be ineladed 

(m) Ante^ pp. 838 et seq. ** breach of conteaot.” 

(n) Ant^ p. 819. 
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fiieileflS) certain establislied and recognised rales, according to 
whioli, under particular circumstances, the jury oug^t to 
find (s'). 

In the first place, it holds generally true, as already 
noticed (r), that, in an action fon broach of contract, the in- 
tention or motive of the party charged cannot be inquired into, 
and indeed will be irrelevant to the issue raised. In such an 
action the main questions for determination will be. What was 
the contract P Was it broken by the defendant P If the terms 
of the contract be ascertained, and its breach be proved, the 
only other inquiry will be as to the amount of damages to he 
awarded; and, in estimating those damages, the motive or 
intention of the defendant will be immaterial. The good of 
society Acquires that contracts mutually assented to should bo 
inviolably observed and strictly executed (s). If a man ex- 
pressly covenants or on proper consideration promises to do an 
act which he would not otherwise bo bound by law to perform, 
he, by his own deliberate act, imposes on himself a responsi- 
bility from which, it would seem, he cannot be relieved unless 
by consent of the contracteo, or by act of the legislative (t), or of 
the crown (u) ; and, if guilty of a breach of his covenant or 
premise, is at law compellable to make compensation in damages 
to the party injured (r). Our law, it has been remarked (y), 
makes a broad distinction, in regard to the proper measure of 
compensation to be awarded to a plaintiff, between actions of 
contract and actions of tort ; and while it permits the jury in 
the latter case to take into consideration the intention of the 


(q) Per Pollock^ C. B., Alder v. 
JTe^Aley, 15 M. k W. 120. 

* (f*) Ante, p. 342. 

(<) Platt on Covenants, pp. 25-6. 

(t) apprehend that nothing can 
reader void a valid oontraot except an 
Act of Parliament : per Ifarttn, B , 
1 H. A N. 182. See ffaU v. Wriffht, 
1 £. B. & B. 746. 

(m) For instance^ a declaration of 


war by this country against a foreign 
power imports a prdhibition of com- 
mercial intei course with the subjects of 
that power : Barrick v. Buha^ 2 C. 
B., N. S., 568| and cases there cited. 
{x) Platt on Covenants, pp. 25-6. 

{y) By Mr. Sedgwick in his excellent 
Treatise on the Measure of Damages, 
2nd ed., p. 204. 
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offending party, to review aU the drcnmatanoes of the case, and 
to apportion the damages accordingly, thiis to some extent 
causing the verdict to operate as a medium for puni^ment as 
well as compensation (s), yet, in actions of contract, the motive 
or ammus of the defendant is, in general, entirely disregarded, 
and the damages should be limited to the poouniaiy loss result- 
ing from the breach of contract (a). Such is the rule applicable 
in -most actions of contract, thoi^h sometimes, — ex. gr. in 
assumpsit for breach of promise of marriage (5), — a jury will 
assume to themselves a very wide latitude and discretion (c) — 
will assume, in some sort, to punish the defendant, as well as 
to compensate the plaintiff {it). 

It f|^ows, from what has been above said, that, for a bare 
broach of contract, or of duty, tuminal damages, at all evenU (e), 
will bo recoverable (/) ; and further, that, whore an agreement, 
good in law, stipulates for the payment on a day named of a 
spedfio and ascertained sum by one of tho parties to .it, the 
prinid fade measure of damages will bo the precise sum thus 


(z) Post, Book III., Chap. 5. 

(a) The absjbract vales for tho assess- 
ment of damages do not seem to be 
affected by the 15 & 16 Yict. o. 76, s. 
41, vhich allows the joinder of dif- 
ferent causes of action in the same 
suit. 

(5) See, for instance, Smith v. Wood- 
fine, 1 C. B., N. S., 660. 

(c) Sedgw. DamB.| 2nd ed., p. 210. 
{d) We hare already seen that a new 
trial will be granted on the gi-ound, (1) 
that the damages are excessive (ante, 
p. 211, n. (t*) ) ;^or (2) that they are 
palpably insufficient : Id. n. ($) ; WU- 
son V. Hicks, 26 L. J., Ex., 242. 

(e) Sie Hey v. Wyehe, 2 G. & D. 
569 ; Brovme v. Price, 4 G. B., N. 

5., 59$ ; JRolin v. Steward, 14 G. B. 
595 ; cited and considered post. Book 

111., Chap. 5 ; Nichol v. Bestwick, 28 
L. J.p Ex., 4. 


(/). King v. Norman, 4 C. B. 884 ; 
Marzetti v. Williams, 1 B. & Ad. 415, 
424 (cited Boorman v. Brown, 8 Q. 
B. 626; S. O., 11 Cl. & F. 1 ;ntnd 
Bell V, Carey, 8 C. B. 893) ; CcihUl v. 
Dawson, 3 C. B., N. 8., 106 ; Na-> 
tional Assxvrance Association v. Best, 
2 H. & N. 605. 

Where a vendor covenants that he 
has good right to* convey, immediately 
on the execution of the conveyance, if 
he has not such right, his covenant is 
broken, and an action may instantly be 
commenced by the oovenantee, without 
waiting for a disturbance of his pos- 
session ; for an eviction does not con- 
stitute the breach of the covenant in 
question, but is consequential damage 
arising therefrom : Platt on Covenants, 
p. 311 ; per Sir /. Mansfield, 0. J., 
King v. Jones, 5 Taunt. 426. 
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stipulated to be paid (^), together with .interest when re> 
eoyerable (h). W here, in other words, an action is brought 
for the recovery of a fixed pecuniary demand, founded upon 
contract, and the plaintiff’s claim is established, unreduced 
by any set-off or by proof of a partial failure of consideration, 
the true measure of damages, as determined by the act of the 
parties, will be that sum which the defendant has undertaken 
or contracted to pay. Thus, in Lethbridge v. Mytton (i), the 
defendant, by settlement made upon bis marriage, conveyed 
estates upon certain trusts, and covenanted with the -trustees 
to pay off incumbrances upon the estates so conveyed to the 
amount of 19,000/. within a year. It was held, that, upon the 
defendant’s default in paying off these incumbrances, the 
trustees were entitled to recover against him the whole 19,000/. 
in an action of covenant, although no special damage was laid 
or proved. In this case, however, execution was ordered not 
to issue until a future day named by the Court ; and Lord 
Tenterden intimated, that the defendant might in the interim, 
if he thought fit, make application to a Court of equity, where 
the matter could be better and more satisfactorily arranged 
than at law. 

In any case similar to the preceding, and generally in an 
action of covenant or assumpsit for the non-payment of a 
liquidated sum, the measure of damages will clearly be the 
sum agreed to be paid by the defendant to the plaintiff. If 
the precise sum duo and payable to the plaintiff is not ascer- 
tained by the contract, it will be for the jury to say how much 


iff) To the class of cases here indi- 
oated» the remark of Lord Mantfitld^ 
in BMmm y. Bland^ 2 Burr. 1077, 
1086, applies,— that» where an action 
is brought for the breach of a contract 
for the payme/tU of money onfy, the 
suit, although nominally for damages, 
does, from the very nature of the case, 
become a suit for apedfio performance. 


(h) Post, p. 629. No matter what 
the amount of inconvenience sustained 
by the plaintiff in the case of non- 
payment of money^ the measure of 
damages is the interest of the money 
only per WiUes, J., 17 C. B. 29. 

(«) 2 B. & Ad. 772 ; Zoosemore t. 
jRa<fford, 9 M. & W. 657. 
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has been proved to be due to .the plaintiff at the time of 
briiigiiig the action (A). And, in eitiier of these oases, interest 
will or will not be recoverable according to the natnre of the 
demand, and the manner in which it arose (Q. Inasmuch as 
the action of debt Uos only for a sum certain or capable of being 
reduced to a certainty, and the damages recoverable in that 
form of action for detention of the debt are, at common law, 
merely nominal (m), it follows that the entire amount to be 
awarded to the plaintiff will, due regard being of course had 
to the evidence adduced, be purely matter of calculation, either 
by the jury or before a master, under s. 94 of the C. L. Proc. 
Act, 1862 (n), or, as usually happens where perplexed and 
intricate accounts have to be unravelled, before an arbitrator 
chosen by the parties. Sometimes, moreover, the law itself 
defines the mode of computing the amount recoverable in an 
action, as, for instance, where the plaintiff sues his co-con« 
tractors for contribution (o), or where the claim is for general 
average (js). 

Hence, it has been said {q), that, in contract, the measure 
of damages is generally matter of account, and the damages 
given may be demonstrated to be right or wrong the rule 
most firequently applicable being, that ‘the amount which 
would have been received if the contract had been kept is the 


(Xi) See WaXktu^ y. Mroadhwrit, 8 
Exch. 8S9. 

(Q The cases in which interest is 
recoverable are specified at the end of 
this Chapter. 

(m) No9<^ti V. Page^ 10 C. B. 643 ; 
ZotM V. Stede^ 15 M. & W. 380 ; Gdl 
V. JBurgesBj 7 0. B. 16. See JtnUe r. 
Twyhr^ 7 Exch. 58. 

Bnt noW| **in all actions where the 
plaintiff recovers a sum of money, the 
amonnt to which he is entitled may be 
awarded to him by the judgment gene- 
rally, without any dbtiuction being 
therein made as to whether such sum 


is recovered by way of a debt or 
damages 15 & 16 Viet. c. 76, s. 05. 

As to the damages in detinue, see 
WiUiams v. Archer^ 5 G. B. 318. 

(a) See also 17 & 18 Viet. c. 125^ 
88. 1, 3. 

(o) Baiard v. 2 E. A B. 

287 ; BovBer v. PepUm, 0 C. B. 408, 
508 ; ante, pp. 311, 312. 

(p) See HaUett v. Wigram^ 0 0. B. 
580 ; AtkifiBon v. SUphena^ 7 Exch. 
567. 

(q) Per De Orey^ C. J., Sharpe v. 
Brice, 2 W. Bla« 942 ; cited aig. WU* 
UamB V. Cwme, 1 0. B. 845. 
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measure of damages if it be broken.’ To take a simple instance 
of this : — A. being indebted to B. in the sum of 600/. for goods 
sold, gave B. a bill for 600/. draTm by himself (A.) to got 
discounted, upon these terms ; — that B. should retain to his 
own use the sum of 100/. and the ‘discoimt, and should pay 
over the balance to A. Hero the measure of damages in an 
action by A.’s assignees against B. was held to be the amount 
of the bill minus the 100/. and discount {r). 

The last-mentioned rule flows directly from the fundamental 
principle on which damages are awarded by our law, viz. that 
compensation may thus be made to the party who complains of 
breach of contract ; sufficient examples of the practical working 
of this elementary doctrine will almost immediately present 
themselves. 

Again, — in written contracts, whether special or simple, 
giving rise respectively to actions of covenant and of assumpsit, 
it not unfrequontly happens that the parties themselves assume 
to define the precise amount of liability which shall be incurred 
for breach of contract (s). If so, and if it appears that the 
amount thus specified is really intended as liquidated (or ascer- 
tained) damages, the jury will be relieved from any inquiry 
touching the amount of compensation to be awarded to the 
plaintiff; but will, under the direction of the Judge, find the 
prcciso sum agi'ced upon and stipulated to bo paid by the 
parties. 

Where, however, parties agree and sufficiently indicate their 
intention that a specific sum shall bo payable by way of penalttj 
for broach of contract, our Courts will avail themselves of the 
8 & 9 Will. 3, c. 11, s. 8, and apply equitable principles in the 
assessment of damages ; not, indeed, allowing them to exceed 
the sum thus stipulated, but requiring evidence to be given 

(r) Alder t. Keighley, 16 M. & W. debt— on bond, see 1 Wms. Saund., 

117 ; cited per Crowder, J., 17 C. B. 6th ed., 68, 68 b ; ante, p. 278 -on 
28. a replevin bond, see Starufeld v. Hello- 

(s) As to the damages i^verable in well, 7 Exch. 873. 
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for the purpose of fixing their precise amount, aud enabling 
the jury to award it accordingly 

The distinction, sometimes difficult to appreciate, which 
exists between a penalty and liquidated damages, may be 
illustrated by the case of Kemble v. Farren («). That 
was an action of assumpsit for the breach of an engagement 
by the defendant to perform as an actor at the plain- 
tiff’s theatre during several consecutive seasons. This agree- 
ment contained various clauses and stipulations between the 
parties, inter alia, that the defendant should perform, that 
the plaintiff should pay him so much on every night that the 
theatre should bo open for theatrical performances during the 
time in question, and that, if cither of the parties should neglect 
or refuse to fulfil the said agi’ccmont or any part thereof, or 
any stipulation therein contained, such party should pay to 
the other the sum of 1000/., which sum was declared to be 
liquidated and ascertained damages, and not a penalty or in the 
nature thereof. Notwithstanding, however, this expression of 
the intention of the parties, the Court of Common Pleas held, 
that the amount specified was to be regarded as a i>eualty 
merely, and not as liquidated damagcs*(a;) ; for they observed' 
that; if an agreement contains clauses, some sounding in un- 
certain damages and others relating to certain pecuniary 
payments, as happened in the case sub jmlice, and the action 
is brought for the breach of a clause of an uncertain nature, it ^ 
would be absurd to construe the sum specified in the agreement 
as liquidated damages ; because, if so, a very largo sum might 
become immediately payabl^ in consequence of the non-payment 
of a very small one, such case being precisely that in which ’ 

(<) See, per Bramwell^ B., Betts v, 9 M, & W, 678; Bayley^ 

Burchf 4 H. & N., 610 ; per jB’We, J., J., Davies v. Penton^ 6 B. & C. 223 ; 
Reynolds v. Bridge^ 6 E. & B., 643-4 ; Edwards t, Williams^ 6 Taunt. 247 ; 
l>er Lord Cranwortk^ G., Ranger v. BeeJeham, v. Drahe^ 2 H. L. Ca. 679, 
Great Western R. jG.y 6 H. L. Ca. 94> . 698, 614. 

(w) 6 Bing. 141 (following Astley v. (a?) ISt Tide Reindel t. Schelly 4 0. 
Weldon^ 2 B. & P. 346) ; Horner t. B., N. S., 97. 

n R 2 
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Courts of Equity have always relieved, and against which Courts 
of Law have, in modem 'times, endeavoured to relieve, by 
directing juries to assess the real damages sustained by the 
breach of contract. 

The principle above laid down must, however, be veiy 
cautiously applied, and can be safely relied on only where the 
terms of the agreement in question are similar in kind to those 
which came before the Court in Kemble v. Farren ; for, where 
the defendant had contracted not to practise as a perfumer 
within a certain district, and for the observance of this contract 
bound himself to the plaintiff in the sum of 5000/. “ as and 
by way of liquidated damages and not of penalty,” the case 
last cited was held inapplicable {y), on the ground, that, 
although where a deed contains several stipulations of various 
degrees of importance, as to some of which the damages might 
be considered liquidated, whilst for others they might be deemed 
unliquidated, and a sum of money is made payable upon a 
breach of any of them, the Courts have held it to be a penalty 
only, and not liquidated damages, yet, where the damage is 
altogether imcertain, and a definite sum of money is, never- 
theless, expressly made payable in respect of it by way of 
liquidated damages, those words must be read in their ordinary 
sense, and cannot bo construed to import a penalty {£). 

Whore the contracting parties have not by mutual stipulations 
precisely indicated the amount of damages to bo recoverable 
by either in the event of a breach of contract, such damages 
will have to be assessed according to the general rules of law : — 
** that, whore a person makes a coi^act and breaks it, he must 

Price T. Qvttn, 16 M. & W. note (u). 

840 ; S. C., 13 Id. 696 ; Jtawlm»on (z) Per Aldenon, B., 18 M. & W. 
T. Clarke, 14 M. & W. 187 ; 8. C., •VOl-S ; and in Atkyne y. KUmiw, 4 
16 Id. 292 ; Aikyne v. Kinnier, 4 Exch. 784 ; per Parke, B., Id. 783 ; 
Bxoh. 776 ; Iluref t. Hwet, Id. 671 ; per Cdvridge, 3., Iteywdde y. Bridge, 
Oattwortky y. StnUt, 1 Exch. 659 ; 6 B. & B. 541 (which follows Atkyns 
cited Betts y Burch, 4 H. A If. 611 ; y. Kinnier, supra) ; Mercer y. Irving, 
LeighJtvn y. Wales, 3 M. & W. 546. 1 B, B. tc E. 663. 

And see Beckham y. Brake, ante. 
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pay the whole damage sustained” (a ) ; — “ that, where a party 
sustains a loss by reason of a breach of contract, he is, so far 
as money can do it, to be placed in the same situation with 
respect to damages as if the contract had been performed” (b). 

The rules just stated admit of simple illustration. Thus, A., 
having recovered a judgment for 281/. 89 . 6d. against B., 
agreed with C. to forbear to sue out execution upon the judg- 
ment until a future day, in consideration whereof C. undertook 
that he would on or before that day erect a substantial dwelling- 
house, and cause a lease of the same to be granted to A., such 
lease when granted to bo in satisfaction of the judgment. In 
an action by A. against C. for breach of this undertaking, tho 
measure of damages was held to be tho value of that (viz. the 
lease of the house in question) which tho defendant had pro- 
mised to give, in consideration of the plaintiff’s forbearance (c). 

The following classes of cases concerning contracts for the 
sale of goods, for tho sale or demise of real property, contracts 
of hiring and service, &c., may properly bo noticed in connection 
with tho rules for tho measure of damages last stated. 

Contracts for the sale of chattels or personal property may 
be broken either by the vendor’s neglect to deliver the goods 
contracted for ; or by the vendee refusing to accept them, or 
to pay their stipulated price ; or by the article delivered proving 
different from what it was represented to be a^ the time of sale. 
To some extent, indeed, it may perhaps bo said, such agreements 
furnish their own measure of damages, inasmuch as Courts of 
justice, without desiring to fix any arbitrary rate of compensa- 
tion, will mainly endeavour to carry into effect, so far as they can 
by awarding pecuniary danlages, the contract of the parties ; and 
to this rule the sole exception seems to be, that, in the case of an 

{a) Per Alderson, B., Robinson y. ante, p. 610 ; Ifill v. SmUh^ 12 M, & 
Rfarman^ 1 Exch. 855-6. W. 618 ; Cort v. The Amhet'gate^ Not* 

(6) Per Parke^ B., Id. 855. tiwjhamy and BosUm 0., 17 Q. B. 

(c) StriUt V. Farlavy 16 M. & W. 127 ; Ptire v. DunambSy 20 L, J., 
249 ; and see Alder y. Keighlegy cited Q. B., 242. 


Contracts foi 
sale of goods. 
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ttuoonsdonable a2d oppressive bargain, the jury is sometimes 
allowed to disregard tho precise terms of the agreement actually 
concluded, and to give fair and equitable damages (d). 

If, however, there be no clement of fraud, no attempt at 
overreaching in the case, the very terms of tho given contract 
will, under circumstances such as are above supposed, in 
general suggest tho proper measure of damages to bo applied 
on its breach. Thus, in an action . at suit of tho vendee for 
non-delivery of goods, stock, or shares (purchased but not 
paid for) pursuant to contract, the general rule is, that the 
measure of damages is tho difference between the contract price 
and tho market price of the subject matter of tho contract at 
tho time of the breach (e) ; so that, if the price of the goods, stock, 
or shares contracted for has not varied, tho purchaser will bo en- 
titled to nominal damages only (/) for thoir non-delivery (ff ) . In 
order to compel the delivery of specific goods, the plaintiff must 
avail himself of the provisions of stat. 19 & 20 Viet. c. 97, 8,2. 


(«?) James v. Morgan, 1 Lev. Ill ; 
Tkoimhorroiv v. Whitacre, 2 Ld. Rayui. 
1164 ; Sedgwick Dams., 2iid ed., p. 
2U2 ; Bac. ALr, “Damages” (D.); 
Sayer on Damages, p. 46, where it is 
said, that, “ if, in an action of assump- 
sit, the plaintiff has declared upon a 
catching contract, damages may be 
iissessed to tho amount of a lesser sum 
than would have been due in case the 
contract had not been a catching one.” 

(e) Gainsford v, Carroll, 2 B. & 0. 
624, cited arg. 14 C, B. 336 ; Powell 
V. Jessopp, 18 0. B. 836 ; Cockerell v. 
Van Diemens Land Id. 454 ; S, 
a, 1 0. B., N. S., 732; Shaw v. 
Holland, 15 M. & W. 136 ; Tempest 
V. Kilner, 3 C. B. 240, 253 ; Leigh v. 
Paterson, 8 Taunt. 540 ; Startup v. 
Cortazzi, 2 Cr. M. k R. 165 ; Boor- 
man V. Nash^ 0 B. & G. 145 ; Stewart 
V. Cautg, 8 M. & W. 160 ; Logan v. 
Le^femrier, 6 Moo. P. 0. C. 116. 
|(/) Valpg V. Oaheleg, 16 Q. B. 941, 


950; ondL BOO Startup y, Cortazzi, supra. 

{g) As to the measure of damages in 
an action — for the non-completion of a 
ship x>ursuant to contract, see Fletcher 
V, Tayleur, 17 C. B. 21 ; Wood v. 
Bell, 5 E. & B. 772 — against the 
charterer of a ship for not loading a cargo, 
see Smith v. McGuire, 3 H. & N. 554. 

“Where there is an agreement to de- 
liver goods to a vendee on a certain 
condition, and the condition (without 
any default on the part of tho vendor) 
never comes to pass, it is plain that he 
will not be liable for a non-delivery. 
But where the agreement is absolute, or 
conditioned on an event wliich happens, 
the vendor will be liable for a breach, 
^ij^ough he could not help the non- 
performance ; for it is his own heed- 
lessness if he runs the risk of under- 
taking to perform an impossibility when 
he might have provided against it by 
his contitkct : ” Judgm. Hale v. Raw- 
son, 4 C. B., N. S., 95. ' 
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Further, where the purchaser of goods resells them before 
the time fixed for their delivery, ho will be restricted by the 
above specified measure of damages, viz. the ditference between 
the contract price and the market price at the date of the 
■breach of contract ; and ho will not be entitled to recover the 
amount of the claim, if any, enforceable by his sub- vendee for 
breach of contract against himself ; because, immediately on 
receiving notice of the defendant’s breach of contract, the 
plaintiff ought to have supplied himself with the artido in 
question, in order to be able to deliver it to his buyer (A). 

In an action at suit of the vendor of merchandise against 
the vendee for not accepting it, the measure of damages will 
similarly be determined by reference to the contract price and 
tho market price at the time of refusing to accept the goods. 
A. conti’actcd for tho purchase of wheat, “ to be delivered at Bir- 
mingham as soon as vesigcls could bo obtained for the carriage 
thereof subsequently, tho market having fallen, A. gave notice 
to the seller tliat he would not accept the wheat, then being on 
its transit to Binningham, if it were delivered. In an action 
against A. for not accepting tho wheat, the proper measure of 
damages was hold to be tho diftbrenco between the contract 
price iuid the market price on the day when the wheat was ten- 
dered to A. for acceptance at Birmingham, and was refused (*). 

The rules above laid down may be considered as applicable, 
under ordinary circumstances, for determining tho measure of 
damages in an action for the non-delivery or non-acceptance 
of goods bargained and sold. It would seem, however, that 
proof of Special facts on behalf of the plaintiff might vary the 
rule to be applied for tho assessment of liis damages. “If,’’ 
says Mt'lCy J., on a recent occasion (4'), “ goods are not delivered 
or accepted according to contaact, time and trouble as well as 

(4) P^ertan r. Ayre, 13 C. B. 353, {t) PhUlpoUs v. Evans, 5 M. A W. 

365. See W(U€r9 v. Towers^ 8 Exch. 475. 

401^ and RandaU y. Raper^ 1 E. B. & {Jc) Beckham v. DraJee^ 2 H. L. Ca. 
£. 84, cited post, p. 626, n. (5). 607-8. 
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Expense may be required either in getting other similar goods 
or finding another purchaser, and the damages ought to in- 
demnify both for such time, trouble, and expense, and for tihe 
difEbrence between the market price and the price contracted 
for" (/). “Most cases of contract,” says Lord Cottmlumi, 
O. (m), *'vary from each other, and whatever general rules 
there may be as to awarding damages, they must be modified 
by the particular cases to wjaich they come to be applied.” 

Again, — ^in an action for breach of a contract to replace stock 
lent, the measure of damages is held to be the price of the 
stock on the day when it otight to have been replaced, or its 
price on tho day of the trial, at the plaintiff’s option («). “ The 
true measure of damages” in all these cases “is that which 
will completely indemnify the plaintiff for the breach of the 
engagement. If the defendant neglect to replace the stock at 
tho day appointed, and tho stock afterwards rise in value, the 
plaintiff can only be indemnified by giving him the price 
of it at tho time of tho trial. And it is no answer to say that 
the defendant may be prejudiced by the plaintiff’s delaying to 
bring his action ; for it is his own fault that he does not per- 
form his engagement at the time ; or he may replace it at any 
time afterwards, so as to avail himself of a rising market” (o). 
So, in an action for not re-delivering mining shares, lent to tho 
defendant upon a contract to return them on a given day, the 
true measure of damages will, if they have not been replaced, 
be tho market price of the shares at the time of the trial (p). 

In Hoehster v. De La Tour (y), it was held that a parfy to 


(/) See, also, J)uiUop v. JligghiBj 1 
IL L. Ca. 381, (wliere, in moving 
judgment in a case to be decided with 
reference to the Scotch law. Lord Cat* 
fenAam, C., seems to have recognised 
the above rule as applicable in this 
csouLtry) ; Waters v. Towers^ cited 
po>»t, p. 627. 

(ffi) 1 H. L. Ga. 403. 

(n) Shepherd v. Johnson^ 2 East, 


210; McArthur v. Lord Seaforth^ 2 
Taunt. 257 ; Downes v. Betels^ 1 Stark. 
N. P. C. 318 ; Harrison v. Harrison, 

1 C. & P. 412. 

(o) Per^rosc, J., 2 East, 212. 
ip) Owen V. Jtouih, 14 C. B. 327. 
{q) 2 E. & B. 678 ; HaU v. Conder, 

2 G. B., N. S., 22, and cases cited ante, 
p. 107. See, also, HaU v. Wrighi, 1 
E. B. & E. 746. 
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an executory agreement may, before the time for executing it 
has arrived, break the agreement, either by disabling himself 
from fulfilling it or by renouncing the contract, and that an 
action will lie for such breach before the time for the fulfilment 
of the agreement. “ The man who wrongfully renounces a 
contract into which he has deliberately entered, cannot justly 
complain if he is immediately sued for a compensation in 
damages by the man whom he has injured; and it seems 
reasonable to allow an option to the injured party, either to 
sue immediately or to wait till the time when the act was to be 
done, still holding it as prospectively binding for the exercise 
of this option, which may bo advantageous to the innocent 
party and cannot be prejudicial to the wrong-doer.” And, “ in 
either case, the jury, in assessing the damages, would be justified 
in looking to all that had happened, or was likely to happen, 
to increase or mitigate the loss of the plaintiff down to the day 
of trial ” (r). In an action ex contractu, however, the damages 
cannot be reduced by proof of a breach of contract on the 
plaintiff’s part subsccluontly to the commencement of tho 
action (s). 

No difticulty in regard to the measure of damages can occur 
where the price of goods sold is sued for. The amount to be 
recovered will in this case depend simply upon the evidence 
adduced. And where the breach of contract consists in de- 
livering goods of a quality inferior to that contracted for, tho 
true measure of damages is the difference between the value of 
goods of the quality contracted for at the time of delivery and 
the value of the goods then actually delivered, or their value 
ascertained by reselling them^ within a reasonable time (^). 

(r) As to the measure of damages (s) Per Jervis^ G* J., Bartlett v. 
for the breach of an executory contract^ Holmes^ 13 G. B. 638. And see, per 
see Maetertonh v. May or ^ <£rc. of Brook- Maule^ J,, Lewis ▼. Clifton^ 14 G. B« 
lyriy 7 Hill (U. S.) R. 61, recognised in 255, 

Story V. New York and Harlem B, C., (t) Loder t. KekuUy 3 C. B., N. S., 

2 Selden (U. S.) R. 86. 128. 
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Formerly, where an action was brought for the agreed price 
i of a specific chattel sold mth a warranty, or of work which was 
to be performed according to contract, the practice wm to allow 
the plaintiff to recover the stipulated sum, leaving the defendant 
to a cross action for breach of the warranty or contract ; in 
which action, as well the difference between the price con- 
tracted for and the real value of the articles or of the work 
done, as any consequential damage, might have been recovered. 
It may be well to observe, however, that the practice in regard 
to tliis point is now different. In either of the foregoing cases 
and in that of goods agreed to be supplied according to con- 
tract, it is held competent for the defendant to shew how 
much loss the subject matter of the action is worth by roiuson 
of the breach of contract, and to the extent that he obtains, 
or is callable of obtaining, an abatement of price on that 
account, he must be considered as having received satisfaction 
for the breach of the contract declared upon, so as to bo pre- 
cluded from recovering in another action to that extent ; but 
no more (a). That is to say, the ordinary measure of damages 
in an action for broach of warranty of goods is the difference 
between the actual value and the value guaranteed (;p). To 
the rule just stated, which thus, injjortain cases, obviates the 
necessity of bringing a cross action for broach of contract, there 
are, however, some exceptions (y). 

Without attempting hero to inquire as to the effect of pay- 
ment, or of a plea of set-off, on tlio amount of damages to be 
awarded, in regard to which subjects reference must be made 
to works of a more technical character than the present, I may 


(«) Judgm. Mondcl v. Steely 8 M. & 
W. 870-2 ; Rigge v. Rw bulge, 15 M. 
& W. 598 ; Parsons v, Sexton, 4 C. B. 
899 ; Damon v. Collis, 10 0. B. 523 ; 
Allen Y. Cameron, 1 Or. & M. 832. 
Street v. Blag, 2 B. & Ad. 456, is a 
leading authority upon the above point. 
See also Newton v. Forster, 12 M. & 


W. 772. 

(a) Dingle v. Hare, 7 C. B., N. S., 
145. In Bucli a case the amount of 
compensation paid to a sub-vendee of 
the goods might also be recoTered : Id. 

(y) As to which see the judgment in 
Mondcl V. Steel, 8 M. & W. 871. 
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add, that, oren where the statute of set-off does not apply, it 
is competent to a defendant, with a view to avoiding the 
" scandal and absurdity ” (a) of a circuity of action, to set up a 
cross demand by way of defence to an action upon contract, 
provided he can shew by his plea that the sum which he claims 
to be entitled to recover back is of necessity the identical sum 
for which tho plaintiff is suing, or that he (the defendant) 
would be entitled to recover from tho plaintiff whatever 
damages might, in the pending action, be awarded (a). It is 
obvious, however, that a defence such as here alluded to, would 
go to tho whole cause of action, and not merely in reduction of 
damages. 

On referring to tho cases latterly cited, it may perhaps bo 
thought, as suggested at p. 610 , that tho very terms of tho 
particular contract under consideration do, to some extent, 
indicate tho true measure of damages applicable on its breach ; 
it cannot be denied, however, that sometimes tho rule by wlxich 
to adjast tho damages is ill-defined, and sometimes much 
latitude, even in actions strictly founded upon contract, is 
allowed to the jury in assessing them. 

What, for instance, it may be asked, in tho case of tho 
broach of a covenant to repair, is the true measure of damages ? 
Is it, in accordance with tlie opinion of Lord Holt, the amount 
which would bo required to put the promises into repair (ft) P Is 
it the amount of detriment done to tho reversion by tho promises 
being out of repair (c) ? Or, to speak more specifically, is it 


{z) Per Lord Denman^ C. J., 
Walnialey v. Cooper^ 11 Ad. & E. 21C. 

(a) Charles v. Aliin^ 15 C. H. 46, 
62 ; Alston v. llei'rinrjy 11 Exch. 822, 
831 ; MinskuU y. Gales, 2 H. & N. 
793. also, as to the subject above 
mentioned, Connop v. Levy, 11 Q. B. 
769 ; Wilders v. Stevens, 15 M. & W. 
208 ; Smith v. Marsaclc, C C. B. 486 ; 
Barlldt v. Holmes, cited ante, p. 617, 
u. (jf) ; Hall V. Conder, 2 0. B., N. 


S., 22 ; Thompson v. QiUespy, 5 E. & 
B. 209, 223. 

(6) Vivian v. Champion, 2 Ld. 
Baytn. 1125; Yates v. Dunster, 11 
Exch. 15, ]8 ; pov Watson, B., Davies 
V. Underwood, 2 H. & N. 574, wlio 
observes, that, ‘*as a matter of fact, it 
is never proved in evidence to what ex* 
tent the reversion is damaged.” 

(c) Doe d. Worceslet' Trmiees v. 
Rowlands, 9 Gar. & F. 734. 
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the loss which the landlord would sustain if he sold his rever- 
sion in the market (d) ? Either of these methods of deter- 
mining the damages would seem, in theory, to be satisfactory. 

Let ua next inquire what, in an action for breach of an 
agreement of luring and service by a wrongful dismissal of 
the plaintiff from his emplojinent, would be the proper measure 
of damages ? It would be obtained by considering what is 
the usual rate of wages for the emj)loyment contracted for, and 
what time would bo lost before a similar employment could be 
obtained. The law considers that employment in any ordinary 
branch of industry can be obtained by a person competent for 
tbe place, that the usual rate of wages for such employment 
can be proved, and further, that, when a promise for con- 
tinuing employment is broken by the master, it is the duty of 
the servant to use diligence to find another employment ^(e). 
If, indeed, the particular emplo3Tncnt could not be again 
obtained without delay, and if the wages stipulated for in the 
contract broken were higher than usual, the damages should 
be such as to indemnify for the loss of wages during that delay, 
and for the loss of the excess of the wages contracted for above 
the usual rate ; but no allowance would be made in the nature 
of pretium affectmm, nor for any pain caused to the plaintiff by 
his dismissal in consequence of his being attached to the place 
• of his employment (/). 

In the case of a wrongful dismissal, then, we may conclude 


(rf) Per Martin^ B., Smith v. PeaJt^ 
9 Bxcli. 16], 166. See Logan r. Hallj 
4 0. B. 598. 

It is usual, in an action of covenant 
brought within the term for not repair- 
ing, to give only nominal damages, in- 
aamuch as the lessee may afterwards 
repair daring the term ; but this is 
merely a rule of discretion : Platt on 
Covenants, p. 289. 

As to the mode of computing the 
damages in an action for freight, see 


per MauUy J., Cochbum v. Alexander, 
6 0. B. 814-5 — in an action for breach 
of charter-party, see Dimech v. f7or- 
hett, 12 Moo. P. G. C. 199, where also 
are discussed the rules of construction 
applicable to mercantile contracts. 

' («) Per Erie, J., Beckham v. DraJee, 
2 H. L. Oa. 606, and in Goodman v. 
Pocock, 15 Q. B. 584 ; per Crompton, 
J., Eminent v. Elderton, 18 G. B. 
508. 

(/) Per j^le, J., 2 H. L. Ca. 607. 
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that the s^ant or party dismissed may recover such damages 
as the jury thiTilr the loss of the situation has occasioned. If 
the plaintiff has obtained, or is likely to obtain, another situ* 
ation, the damages ought, on that ground, to bo proportionately 
less, or even nominal, regard being had to the real loss sus- 
tained (g). Considerable latitude seems, however, in cases of 
l^e kind before us, to be permitted to the jury (4). 

Of the general rule laid down at p. 609, and heretofore 
partially illustrated — that ‘ where a party sustains a loss by 
roason of a breach of contract, ho is, so far as money can do it, 
to be placed in the same situation witli respect to damages as 
if the contract had been performed,’ — some qualifications, of 
much practical importance, demand our notice. 

In the first place, contracts for the sale of real estate are corftmet 

* _ ^ ^ fortaaloof 

held to be made subject to the condition, that the vendor has a 
good title ; so that, when a person contracts to sell real pro- 
perty, there is an implied understanding, that, if (without 
fraud on his part) he fails to make out a good title, the only 
damages recoverable, over and above the deposit money paid 
with interest, will be the expenses which the vendee may be 
put to in investigating the title (t). Nominal damages only, 
are, in the case here supposed — i.e. in the absence of fraud or 
misrepresentation on the part of the vendor — recoverable by 
the vendee for the loss of his bargain {j"). 


(ff) Per Cramj'jtotif J,, 13 0. B. 508. 
As to the proper mode of declaring 
for a wrongful dismissal, see Emmens 
T. Eldtvtwi^ 13 C. B. 509, 532 i Good- 
man V. Pocockf 1 5 Q. B. 576 ; Feioingit 
T. Tiadalj 1 Exch. 295 ; Taylor v. 
Eairdy 1 H. & N. 266 ; Cutter v. 
Powell, 2 Smith L. C., 4th ed., p.4 ; 
Mtey yr. Elwin, 11 Q. B. 742, 755; 
— for the wrongful rescission of agent's 
authority, see Prvektii v. Badger, 1 
C. B., N. S., 296. 

{h) SmUk V. Thompson, 8 0. B. 44. 


(/) Per Parlce, B., Robinson v. 
Harman, 1 Exch. 855 ; Flureau v. 
Thmmhill, 2 W. Bla. 1078 ; Walker 
y, Moore, 10 B. & C. 416; llansUp 
T. Padwick, 5 Exch. 615 ; Blake v. 
Phinn, 3 0. B. 976 ; Poppleton y. 
Buchanam, 4 G. B., N. S., 20, 55 ; 
Simmfma ▼, Jlcaeltine, 5 O. B., N. S., 

554. 

{j) Powfisett V. Fuller, 17 C. B. 660, 
where the cases are collected. See 
Hodges v. Earl of Lichfield, 1 Bing. 
Fi. C. 492. 
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It is a custom long established,” remarks Lord Campbell 
C. J., in a recent case (^), '^supposed to be incorporated in all 
contracts for the sale of real estate as being universally known, 
that when the sale goes off for want of title in the vendor the 
damages shall be limited to the actual expenses. If the sale goes 
off because the vendor changes his min’d, or otherwise by his fau^, 
the custom does not apply and full compensation is given.” 

Since, moreover, every one who purchases land, knows or 
is presumed to know, that dif&ciiltics may exist as to the 
making of a title, which were not anticipated at the time of 
entering into the contract, should the purchaser think proper 
to enter into possession and to incur expense in alterations 
before tho title is ascertained, ho will do so at his own risk (/). 

In Hopkins v. Grnzehrook {nt), a penson who had contracted 
for tho purchase of an estate, but had not himself obtained a 
conveyance of it, sold it by auction, with a stipulation to make 
a good title by a day named. This* ho was unable to do, 
inasmuch as his vendor refused to convey, and it was hold, 
that tho purdiasor by auction might, beyond his expenses, 
recover damages for the loss which ho had sustained by not 
having tho contract earned into effect. This case is certainly 
distinguishable from Flmvau v. Thornhill (»?), where the 
defendant was actually owner of the estate which ho sold, and 
offered such a title to it as ho had ; whereas, in Hopkins v. 
Qrasebrook, tho defendant imprudently sold an estate of which 
ho was not owner, and to which he had not tho power of con- 
ferring even tho shadow of a title. It seemed, therefore, but 
fair that he should be compellable to make good any loss which 
tho purchaser had sustained by reason of not having that for 
which he had contracted (p). In other words, where a person 

enters into a contract to sell, knowing that he cannot make a 

* 

(Jb) Simonn v. Patdiett, 7 E. & B. Harman^ 1 Exch. 850. 

672. {n) 2 W. Bla, 1078. 

(l) Judgm. Worthington v. Trtir- (o) But see Sugd. V. & P., 13th 

ringtan^ 8 C. B. 134. ed., p. 301 ; Goibell v. Archer^ 2 

(m) 6 B. & C. 31 ; Robinson v. Ad. & E. 500. 
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title, he is remitted to his general liability and the doctrine 
propounded in Flureau v. Thornhill (jp) does not apply (y). 

Where a party has been let into possession of land under 
a contract of purchase which ho then refuses*to complete, and 
no conveyance is ojCeouted, tho vendor cannot recover from him 
the whole amount of the purchase money, but only tho damages 
actually sustained by his breach of contract (r) . Tho measure of 
damages in an action of this nature is tho detriment sustained 
by the plaintiff by reason of the defendant not having performed 
his contract. The question is, how much worse off is tho 
plaintiff, owing to the diminution in tho value of tho land or 
to the loss of tho purchase money, in consequence of tho non- 
performance of the contract ? “ It is clear he cannot have tho 

land and its value too. A party cannot recover tho full value 
of a chattel, unless under circumstances which import that tho 
property has passed to the defendant, us in the case of goods 
sold and delivered, where they have been absolutely parted 
with and cannot bo sold again ” (r). 

The next point which may present difficulty in applying tho namago— 
general rule (.s*) tor measuring the damages is, in determining loiuoto. 
whether or not tho damage laid in tho declaration is sufficiently 
connected with the alleged injury to justify its recovery by 
action. As introductory to this part of tho subject, the following 
remarks of Dr. Story in his Treatise on Agcqoy {t) may advan* 
tageously be noticed — indicating a kind of damage which would 
certainly bo too remote. “ If,” says that learned writer, “ an 
agent who is bound to render an account and to pay over 
monies to his principal at a particular time, should omit so to 
do, whereby the principal should bo unable to pay lus debts 
or to fulfil his other contracts, and should stop payment and 

(p) As to which case, see Sugd. V. the liability of a purchaser who fails 

& F., 13th ed., pp. 300-302. to complete his purchase, Ockenden v. 

(q) PaunseU v. Fuller, 17 C. B. Henly, 1 E. B. & E. 485. 

660, 677. (s) Ante, pp. 609, 610. 

(r) Per ParJee, B., Laird ▼. Pirn, 7 (t) 4th ed., p. 280. 

M. & W. 474, 478. See further as to 



es4 


THE MBASITBB OF DAMAGES, 


fail in business, or be injured in his general credit thereby, the 
agent would not be liable for such injury ; for it is but a remote 
or accidental consequence of the negligence. So, if an agent, 
having funds in hands, should improperly neglect to ship 
goods by a particular ship according to* the orders of his 
principal, and the ship should duly arrive, and, if the goods 
had been on board, the principal might, by future re-shipments 
and speculations, have made great profits thereon, the agent 
will not be bound to pay for the loss of such possible profits, 
for it is a mere contingent damage, or an accidental mischief.” 
And, “ the same reasoning would apply to a case where, by 
the neglect of an agent to remit money, the principal has been 
prevented from engaging in a profitable speculation in some 
other business by his want of the funds ” (if). 

In connection with the foregoing observations, Stanton v. 
Collier (x) will bo found worthy of perusal. There the plaintiff 
(who was a printer) declared for tlxe breach of a contract to 
re-deliver a printing-machine held by the defendant as security 
for money due to him, and which was to be re-delivered to the 
plaintiff upon certain terms. — ^The damage alleged was, that, 
by reason of tho non-delivery of this machine, the plaintiff 
had lost great gains and profits, which would have resulted to 
him from its use, that his entire business and trade had been 
ruined, and that, he had thereby become insolvent. Now, 
although no decision was given by the Court upon the question, 
whether tho damage thus alleged was too remotely connected 
with the wrong done to bo recoverable, it would certainly 
seem, referring to what Dr. Story says, iix part to have been 
so. On proof of the circumstances here alleged, the 
plaintiff, it is conceived, would have been entitled to recover 
for the loss of profits, but not for damage resulting from his 
insolvency. 

The subject of remoteness of damage in an action of contract 
was much considered by the Court of Exchequer in a recent 

(«) Story on Arency, 4th od. p.281. 3 E k E 274. 
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case iy), where the following rule in regard to it is laid down — 
that “ Where two parties have made a contract which one of 
them has broken, the damages which the other party ought to 
receive in respect of such breach of contract should be such as 
may fairly and I'easonably be considered either arising naturally, 
%.e. according to the usual course of things, from such breach 
of contract itself, or such as may reasonably bo supposed to ' 
have been in the contemplation of both parties at the time they 
made the contract, as the probable result of the breach of 
it” (2). Where (as the Court in the case just cited proceed 
to remark) a contract is made with reference to special circum- 
stances, and such special circumstances aro communicated by 
the plaintiff to the defendant, and are thus known to both the 
contracting parties, the damages which might reasonably be 
contemplated as likely tjp result from a broach of such contract, 
would bo the amount of injury which would ordinarily follow 
from a breacji of contract under the special circumshinces so 
known and communicated. But, on the other hand, if the 
special circumstances wore wholly unknown to the party 
breaking the contract, he, at the most, could only be supposed 
to have had in his contemplation the amount of injury which 
would arise generally, and in the groat multitude of cases not 
affected by any special circumstances, from such a breach of 
contract. For, had the special circumstances, been known, the 
parties might have specially provided for the event of a breach 
of contract occurring, by special terms as to the damages to 
bo paid in such 'case, and of this advantage it would be very 
unjust to deprive them. 

In Hadley v. Bnxendale, the rule above laid down and ex- 
plained was applied. That was an action of assumpsit for the 
breach of a contract, whereby the defendants (who were 


(y) Hadley y. Baacendaley 9 Exch. 8,, 322, 328-9. See also Randall y. 

341. Raper^ 1 E. B. & E. 84 ; Broom y. 

(z) The rule here stated was applied Hall^ 7 G. B., N. S., 503. 
in Poiiman v. Middleton^ 4 C. B., N. 
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carriers) had undertaken to convey for the plaintiffs (who 
were millers and occupiers of a steam mill) a broken shaft, 
used for working the mill, which was forwarded to the con- 
signee, to sCrvo as a pattern by which a new shaft might ho 
constructed. The breach alleged was, that, by the negligence 
of the defendants, the broken ’shaft was not delivered in 
reasonable time to the consignee, in consequence whereof the 
completing of the new shaft was delayed, and the plaintiffs 
were prevented from working their steam mill and supplying 
their customers with flour, and were deprived of the gains 
and proflts which they might have made by so doing. It was 
proved, at the trial of this case, that the plaintiffs’ servant, on 
delivering the shaft to the defendants’ clerk, had stated . that 
‘ the mill was stopped, and that the shaft must be sent imme- 
diately ; ’ but it did not appear that aijy further details, show*- 
ing the exigency of the case, had boon communicated on the 
one side, or that any promise to use special diligence had been 
given on the other. The Coui't of Exchequer held, that the 
damage hero claimed by the plaintiffs was too remote to bo 
recoverable, the loss of profits complained of not being such a 
consequence of the alleged breach of contract as could have 
boon fairly and reammhly contemplated by both the parties 
when they made it. I low, for instance. Could the defendants 
know that the plaintiffs had not another shaft in their pos- 
session, or that their wish was not merely to send back the 
broken shaft to the engineers who made it ? The special 
circumstances of the case never Avere communicated to the 
defendants, a knowledge of which alone could have enabled 
them to have foreseen or contemplated the damage which ensued. 

With Hadley v. Baxendale should be compared two previ- 
ously adjudged cases — Black v. Baxendale (a) and Waters v. 
T^t^s ( 6 ). 

(a) 1 Exch. 410. that a liability to loss may, under cir- 

(b) 8 Exch. 401 ; Rcmdoll v. cumstances such as above put, entitle 

Raptr^ 1 E. B. & E. 84, which shows the party liable to recover. 
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In the former of these oases the plaintiff had sent certain 
goods by the defendants, who wore carriers, to a country town, 
intending that they should arrive in time for the market there 
en a certain day, of which intention, however, the defcudmis 
Jml no notice. — In consequence of the non-delivery of the 
goods by the defendants within reasonable time, expenses were 
incurred in removing them for sale to another place, and the 
jury included the amount of such expenses in their verdict. 
The Court of Exchequer seem to have thought that the j\iry 
were wrong in so doing, but, as the amount of their verdict 
was under 20^., refused, in accordance with the recognised 
rule in such cases, to grant a new trial. “ If,” said Pollock, 
0. B., “ the carriers had had distinct notice that the goods 
would be required to be delivered at a pai’ticular time, peril ai)s 
they would have been liable for those expenses for which with- 
out such notice they would not be liable ; but, whether any 
particular class of expenses is reasonable or not, depends upon 
the usage of trade and various other circumstances.” 

The decision in Watem v. Toicers (b) shows, that, in an 
action for the broach of a contmet to deliver goods, conse- 
quential loss through the plaintiff’s inability to perform a sub- 
contract entered into by him may sometimes bo recoverable as 
special damage. 

A review, however, of decided cases seems to show that the 
iTilo has not been uniformly observed, or very clearly settled (c), 
as to the right of a party to claim a loss of profits as a part of 
the damages for breach of a special contract. Perhaps the 
best practical test which can bo suggested for application is 
this, that, if the profits are such as would have accrued and 
grown out of the contract itself, as the direct and immediate 
results of its fulfilment, then they would form a just and proper 
item of damages to be recovered against the delinquent party 
upon a breach of the agreement. The realisation of such 

(5) 8 Exch, 401- son, B., 8 £xch., 403, with the cases 

(c) Conix)are the remarks of Alder- cited in the ensuing notes- 

s s 2 
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profits as are here indicated may, indeed, be considei'ed as 
forming part and parcel of the contract itself, and must have 
been in the contemplation of the parties when the agreement 
, was entered into; but if they are such- as would have been 
I realised by the party from other independent and collateral 
^ undertakings, although entered info in consequence and on the 
faith of the principal contract, then they are too imcertain and 
remote to be taken into consideration as a part of the damages 
occasioned by the breach of the contract in suit (d). 

• The rule laid down in Hadley v. Baxendale was applied in 
Theobald v. The Railway Passengers’ Assurance Company (e), 
where the action, in form ex contractu, was brought to recover 
compensation from the defendants in respect of an injury sus- 
tained by the plaintifiP, one of thfeir insured, whilst travelling 
by railway. The true measure of damages in this case was 
held to bo compensation for the personal injury resulting from 
the accident, not exceeding, however, the sum which the com- 
pany would have been liable to pay in the case of death, and 
irrespective of any loss of time or profits consequential on such 
injury ; for “ what the insurance Company calculate on indem- 
nifying the party against is the expense and pain and loss 
immediately connected irith the accident, and not remote conse- 


(rf) Fox V. Harding^ 7 CusLing (U. 
S.) R. 622-3. 

Ab to recoveriog loss of prufits see 
also Jliinslip v. Padwick, 5 Excli. 
615. 

Tt has been hold, that, in an action 
for breach of warranty of a horse, the 
loss of a bargain for resale of the horse 
is not recoverable as special damage : 
Clare v. Maynardf 6 Ad. & £. 619. 
Nor, in such an action, can the costs of 
* iinprovidently defending an action, 
brought against the plaintiff by his 
sub- vendee for breach of warranty, be 
recovered : Wrightup v. Chamberlain^ 
7 Scott, 698, (with which compare 
Mainwaring v. Brandon, 8 Taunt. 


202). “No person,” says Lord i>e7i- 
man, C. J., in Short v, Kcdloway, 11 
Ad. & K. 31, “has a right to inflame 
his own account against another by in- 
curring additional expense in the un- 
righteous resistance to an action which 
he cannot defend.” Acc. Broom v. 
Hall, 7 C. B., N. 8., 603. 

See also Walker y* Hatton, 10 M. k 
W. 249 ; Malden v. Fyeon, 11, Q. B. 
292 ; IHchardson v. Chasen, 10 Jd. 
766 ; Pierce v. Williams, 23 L. J., 
Exch., 322 ; v. Howell, 6 Exch. 

730 ; Bramley v. Chesferfon, 2 C. B., 
N. 8., 692. 

{€) 10 Exch. 4.6. 
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quences that may follow, according to the business or profession 
of the passenger.’^ 

Also in Collen v. Wright (/), which decided that a person 
who makes a contract as agent thereby impliedly warrants that 
he has authority in that capacity to contract, it was held that 
the costs of a Chancery suit instituted by plaintiff in reliance 
upon the agent’s representation of authority might bo 
recovered. 

Upon the whole we may conclude, that, under ordinary 
circumstances, loss recoverable for breach of contract must be "rootoneeB 

Of aamagQ 

such as would naturally, L e. in a great majority of similar . 9 t*tod. 
cases, flow from the breach alleged ; — that, if there were 
special circumstances in the case, which would have made the 
loss complained of a reasonable and natural consequence of 
the breach, it must, in general, bo shown that such special 
circumstances were communicated to or knoVu by the ' 
defendants (</). 

Interest is in certain cases recoverable as damages hu statute, interest, 

, when 1600 - 

in other cases at common Mtc (A). The stat. 3 & 4 Will. 4, o. 

42, s. 28, enacts, “ That, upon all debts or sums certain, payable 
at a certain time or otherwise, the jury, on the trial of any 
issue or on any inquisition of damages,- mag, if they shall think 
fit, allow interest to the creditor, at a rate not exceeding the • 
current rate of interest, from the time when such debts or 
sums certain were payable, if such debts or sums be payable 
by virtue of some written instrument at a certain time ; or, if 
payable otherwise, then from the time when demand of pay- 
ment shall have been made in writing, so as such demand shall 
give notice to the debtor that interest will bo claimed from the 

(/) 7 B. & B. 301 ; S, C. (in case* many decisions are collected ih 
Error), 8 Id. 647, recognising Randell regard to remoteness of damage. 

Y. Trimen^ 18 C. B. 78 o. See Simons As to the measure of damages in 
Y. Patehett, 7 E. & B. 568. actions of contract see, further, the 

ig) Judgm. Hadley y. Baxendede^ Law Mag. for May, 1855. 

9 Exch. 356. In the argument in this (A) See Mayne Dams. Chap. 4. 



680 


TUB MBAStJRE OF DAMAGES, 

date of such demand until the term of payment (t) : provided 
that interest shall be payable in all cases in which it is now 
payable by law” {j). Sect. 29 furtlicr empowers the jury, on 
the trial of any issue or on any inquisition of damages, if they 
shall think fit, to give damages, ip. the nature of interest, over 
and above the money recoverable, in all actions on policies of 
assurance made after the passing of th» Act. 

The former of those sections, it will bo remarked, is per- 
missive merely — not imperative — as regards the allowance of 
interest. Cases not within its operation are to be still regu- 
lated by the common law — under which interest is recoverable 
only in the following cases (k) : — 

1. By the usage of trade, f/r. on bills of exchange (/) or 
promissory notes, or on an agreement to pay for goods, &c., by 
bill or note (m), or on a guarautie for the due payment of a 
bill («). On a bond (o) also, and on a mortgage, interest is 
recoverable (j)). 

2. Where tlioro has been an express contract to pay in- 


{%) See Mowatt v. Lord LoruUnbo- 
roitghy 3 E. & B. 307, 336 ; C. (in 
Error), 4 Id. 1. 

(J) See Ifarper v. WdliaTnSf 4 Q. B. 
219, 234 ; AUwood ▼. Taylor^ 1 M. & 
Gr. 279, 332 ; Edwards v. The Great 
Western R. (7., 11 0. B. 688, 650. 

(jc) See per Lord Ellenhoroughy C. 
J., Ilamlland v. Bowerhanh^ 1 Camp* 
60 ; Page v. Newman^ 9 B. & 0. 378, 
881 ; per Lord Manafield^ C. J., Ed- 
dowes Y. Hophins, 1 Dougl. 376 ; Cal- 
ton V. Bragg^ 16 Bast, 223, 226. 

(Q See Byles on Bills, Sth ed., Chap. 
22 ; Qihha v. Fremont^ 9 Exch. 25 ; 
Hndton T. Ward^ 16 Q. B. 26 ; Flo- 
rence Y. Jennings^ 2 C. B., N., S., 
464 ; Florence v. Drayeon^ 1 C. B , N. 
S., 584. 

In Keene y. Keene^ 3 C. B., N. S., 
144, 146, WilleSi J., observes, with 
respect to a bill payable with interest 


at a specified rate, ** Until the maturity 
of the bill the interest is a debt : after 
its maturity the interest is given as 
damages, at the discretion of thejuiy” 
— citing Gihhs v. Fremont^ supra. 

(m) Davis v. Smyt\ 8 M. & W. 
399 ; Fan' v. Ward, 3 Id. 25 ; Mar- 
shall V. Poole, 13 East, 98, 101 ; Mid- 
dleton V. Gill, 4 Taunt. 298 ; Porter 
V. Palsgrave, 2 Camp. 472 ; Becher 
V. Jones, Id. 428, n. ; Boyce v. War- 
burton, Id. 480. 

{n) Achermann v. Ehremperger, 16 
M. & W. 99. * 

(o) Farquhar v. Morris, 7 T. R. 
1 24. See Ilogwn y. Page, 1 B. & P. 
337. 

(p) Price y. The Oreoit Western R, 
C,, 16 M. & W. 244 ; Morgans, Jones, 
8 Exch. 620 ; Wms. Saunds., 6th ed., 
vol. 1, p. 201, n. (r). 
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terest (j). If,” says Tindal, C. J. (r), “ it be»tlie intention 
of the party to obtain interest, it is alAvays in bis power to 
insert in the contract an express stipulation to that effect.” 

3. Where, from the course of dealing between pai-ties, a 
contract to pay interest may bo implied (s). 


In taking leave of the subject of Contracts, some brief 
concluding obsciwatious may not be deemed superfluous. The 
importance of a knowledge of the higher classes of contracts* 
and of the quaHtios which attach to judgments of our Courts 
of Record or to instruments under soal^ will, I apprehend, 
readily be conceded. — ^And the necessity of having an acquaint- 
ance with the characteristics of simple contracts (to a con- 
sideration of which the foregoing pages have principally been 
devoted) will be at lojist equally obvious, when we reflect that 
mercantile engagements, almost .without exception, belong to 
this, the lowest class of contracts — that transactions such as 
these, ranging from the simplest to the most elaborate and 
important, depend often upon nothing more than the hastily 
written and peculiarly worded correspondence of trading firms, 
separated by either of the great oceans from each other : bear- 
ing this in mind, wo shall per force admit, that not merely to 
the professed lawyer, but to the layman, some considerable 
familiarity with the elements — with the principles — of our law 
merchant is essential. In the ordinary affairs of life, also, in 


(5) Aetwood V. Taylor, 1 M. & Gr. 
279 ; Orme v. Galloway, 9 Exch, 544; 
Francis v. Wilson, Ry. & Moo, 105 ; 
Donum y. Dibden, Id. 881. 

(r) Foster v. Weston, 6 Bing. 714. 

{s) Nichol V. Thompson, 1 Camp, 
62, n., and cases there cited : Petre v. 
Duncombe, 20 L. J., Q. B., 242 ; 
Denton v. Rodie, 3 Gamp. 496 ; Gwynn 
V. Qodhy, 4 Taunt. 346. 


As to levying interest under writs of 
execution, see Reg. Frac., H. T. 1853, 
reg. 76, 77. 

As to interest on writs of error, see 
3 & 4 Will. 4, c. 42, s. 30 ; Reg. PI. 
Trin, T., 1853, reg. 26. See Levy v. 
Langridye, 4 M. & W. 337 ; Hooper 
Y. Lane, 6 H. L. Ca. 444. 

As to allowing compound interest^ see 
Fergusson v. Fyffe, 8 01. & F. 121. 
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* A 

ihe,coii8tantl3breourrmg cyole^of daily or {amUiaif^eyenta, as 
well the most momentous as the most trivial compacts known 
to law, are authenticated neither by seal nor by record. The 
purchase of necessaries in a shop, and the solemn contract of 
marriage, which is founded on the consent of the contracting 
parties— evidenced per verba de prceaenti , — seem to be, in 
strictness, alike referable to the class of simple contracts {t). 

In proportion, however, to its importance, is the difEiculty of 
acquiring the knowledge here alluded to. Not only are 
causes of action ex contractu almost infinitely varied, but the 
matters of defence pleadable in such actions are equally diver- 
sified ; — ^whilst statutory provisions, relative to the one and to 
the other, are extremely numerous. Hence the loarniug 
applicable to contracts can but bo acquired gradually — ^by 
experience — and practice. In connection with the lowest, as 
with the best authenticated contract — with that which is oral 

as with that which is founded on record or on Act of Parlia- 

» 

ment (w), — points of peiploxity and doubt will suggest tKcm- 
selvos fo the inquirer. The great principles? however, which 
support this entii'c subject, arc, at all events, surely traced and 
ascertained, and the better they are understood, illustrated by 
a comparison of decided cases, tested and examined, the more 
will they be found consistent with common sense — with sound 
policy — ^with the dictates of wisdom and of justice. 


(<) “Our law,” says Blackstone (1 
Com., p. 483), ** considers marriage in 
no other light than as a civil contract;'* 
or, to speak more accurately, ** Mar- 
riage, according to our law as decided 
in the Hoase of Lords,” is **a contract 
requiring a religious ceremony to its 
vijidity:” per TTateon, B., HuM y. 


WHyhtf 1 B. B. & E. 746 ; and see 
Beechey v. Brovm, Id. 796, and cases 
there cited. The validity of the mar- ^ 
rUge contract is regulated by peculiar 
laws : see Fenton v. LwingaUmCy 3 
Macq. H. L. Ca. 497. 

(a) Ante, pp. 262, 269. 
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CHAPTER I. 


, TOUTS GENERALLY— THEIR NATURE AND CLASSIFICATION. 

A TORT (a) is described in statutory language (6) as ‘ a wrong, 
independent of contract.’ It involves the idea, if not of some 
infraction of law, at all events of some infringement or with-' 
holding of a Ic^al right — or some violation of a legal duty (c). 

An action of fort will lie for a dii’cct injury to tho person or 
property, for the wrongful taking or conversion of goods, for 
consequential damage : the right of action for a tort being 
founded 1. on the invasion of some legal right (d ) ; or 2. on 
the violation of some duty towards tho public productive of 
damage to the plaintiff {e) ; or 3. on tho infraction of some 
private duty or obligation productive likewise of damage to the 
complainant (/*). 

The importance of having a correct perception of the nature 
of a right of action founded upon tort or ‘ wrong independent 
of contract,’ will justify a brief examination of each of the three 
classes of cases above specified. 


(«) * * Tortus ” - -damnum, in j ustltia 
— violentia alicui illata : Ducange Gloss, 
ad verb 

(&) See tlie G. Li. Proc. Act, 1852. 

(c) Co. Litt. 158 b. ; a Bla. Com. 
118. 

The word ‘‘duty’’ above used signi- 
fies “ tbat which a person owes to ano- 
ther or to the.,^wblic generally — that 
whidbi a i>erBon is bound by any l^;al 
obligation to do or to perform ; ” see 


Webster Diet, ad verb. Although the 
above definition would include within 
the term “ duty/’ the obligation to pay 
a debt or to perform an agreement, it is 
not usual to employ this term in 
reference to obligations ptirely ex 
contractu. 

{d) Post, pp. 684-6. 

(e) Post, pp. 636-651. 

(/) Post, pp. 651 et seq. 
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Rights of ac-jf 
tlon ex do- 
lioto. 

doss I. 
Aotion for 
Invasion off 
right. 


First, then, as to the class of cases in which complaint is 
made of the invasion of. some legal* right — (that is, of some 
legal right actually in the possession of the complainant, and 
to the enjoyment whereof he is entitled,) — ex. gr. where wrong 
is done to the person or reputation — ^whorc goods are tortiously 
converted, or a direct injury is done to property {g). Here, a 
plaintiff, in order to entitle himself to damages, may be called 
upon to shew two things — the existence of the right alleged, 
and its violation (//). 

Now, the existence of the right alleged will have to be 
established by reference to legal principles. It sometimes 
admits of easy proof, as in the case of an action of trespass for 
taking away goods, where the plaintiff would have a primA 
facie case sufficient to entitle him to recover, upon merely 
proving his own possession of the goods, and that they were 
tortiously taken out of it by the defendant ; the reason of this 
being, that bare possession gives a right as against a wrong- 
doer, for the invasion whereof an action of trespass wiU 
Uo (*). 

So, we have already seen (/;) that trespass will lie for a mere 
entry upon land in possession of another, although, if an action 
be brought by a reversioner for daihago done to his reversionary 
interest in land demised, a foundation for the claim to damages 
would ha'^ to bo laid by showing that the injury complained 
of was of so- durable a kind as necessarily to be productive of 
damage to his estate (/). 

But, fiirther, the existence of a right may have to bo proved 
by an appeal to elementary principles and by deductions in- 
geniously drawn from them, by a discussion of general doctrines 


{jg) As to the various species of Milles, 1 T.^ R. 475, 480 ; post^ Chap, 

actions ex delicto, post^ Chaps. 2-4, 3, sect. 2. See also The Imperial 

{h) An action for a ^wrong involves Light, dsc- Co. v. The London 

a correlative right:” per ErU, J., (lae Light Co., "Exieh. 

Laing v. Whaley, 3 H. & N. 678 ; (ib) Ante, p. 85 ; Judgm, Ryan v. 
8. a, 2 Id., 476. Clark, 14 Q. B. 71. 

(t) Per Aehhuret, J., Smith v. (1) Post, Chap. 3, s. 1. 
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of public policy, or by ombarrassing enquiries touching the 
intention of the Legislature. In sypport of this remark, I 
would refer to the great case of Ashby v. WJdU, formerly 
abstracted (»») — to the equally important judgment in 8e~ 
may tie* 8 caseCn), illustrating the fundamental maxim of om* 
law, that ‘ every man’s house is his castle’ (o ), — to the opinions 
of the Judges, and the decision of the House of Lords, in 
Jefferys v. Boosey {p), where the long vexed question as4o the 
existence of copyright at common law was re-agitated, and an 
opinion in the negative regarding it was expressed {q ) — to all 
those numerous cases (some of which will have to bo hereafter' 
noticed) wherein the existence of a right has been found to 
depend upon the inter^etation of the statute law, and the 
unravelling of its perplexities (r). 

In the claiM of cases now Tinder consideration, it will bol 
noticed, that proof of actual damage has not been specified asl 
requisite to entitle a complainant to recover. Many instances'* 
confirmatory of this remark — that an action may lio for the 
invasion of right without proof of special damage — were 
cited in a former chapter (s) ; where, intet' alia, reference was 


(ni) Ante, p. 82. 

(7i) B.ep. 91 ; 1 Smith L. 0., 4th 
ed., 73. 

(o) Leg. Max., 8rd ed., p. 384. 

(jp) 4 H.'l. Ca. 815. 

( 2 ) See particularly, per Lord 
Uront/ham, 4 H. L. Ca. 964 ; per Lord 
St, Leonards^ Id. 77. 

(r) See, for instance, Ellwell v. The 
P^'oprietora of the Birmingham Canal 
Nav.y 3 U. L. Ca. 812. 

(s) Ante, Book I., Chap. 3, pp. 82 
et seq. See QambaH ▼. Sumner^ 6 
H. & N. 6. 

In Chamherlaine v. Chester and 
Birkenhead R. C,, 1 Exch. 870, 876-7, 
we read that where a statute pro- 
hibits the doing of a particular act 
affecting the public, no person has a 
right of action against another merely 


because he has dune the prohibited act. 
It is incumbent on the party complain- 
ing to allege and prove that the doing of 
the act prohibited has caused him some 
special damage, some peculiar injury 
beyond that which he may be supposed 
to sustain in common with the rest of 
the Queen’s subjects by an infringement 
of the law. But where the act prohi- 
bited is obviously prohibited for l^ho 
protection of a particular party, there 
it is not necessary to allege special 
damage.” The reason on which this 
rule is founded seems to be, that inas- 
much as the statute recognises the right 
of the plaintiff, the breach of that re- 
cognised right gives him a title to sue 
without showing special damage, in' 
accordance with the principle stated in 
the text. * 
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made to decisions whict establisli that the fraudulent use and 
appropriation of a trade mark is, per se, actionable (t). 

A right of action in trover, (and the same remark seems 
applicable to trespass de bonis asportatis and to replevin,) falls, . 
it is conceived, within the class of .rights of action ea? dcJicto 
under our notice. True it is, that* in trover the recovery of 
substantial damages is in practice usually sought. An action, 
however, in this form is in most cases brought “ to establish a 
mere right of property ” («), in other words, to establish the 
fact that a right has been invaded or withhold. 

To the class under notice is also referable the right of action 
for a libel or for slander where the words spoken arc actionable 
per se; the right of action for wordf actionable only when 
productive of special damage offering an exception to the class 
in question (resulting, os it would seem, from an application 
of the maxim de minimis non curat lex (x) ), in respect of 
the necessity of proving such special damage in order to sustain 
the action. 

UwfMc Secondly. An action ex delicto may be founded on the vio- 

lation of some public duty, {i.e. of some duty towards the 
public), and consequent damage to the complainant. Now, 
here three different matters must be proved in oi’dcr to entitle 
daniago. j plaintiff to a verdict, viz. the existence of the alleged duty 
■ — ^its broach — and damage : — the existence of U public ^uty 
may be established either by bringing the facts of the case 


Uoto. . 

Ola^B II. I 
Action for f 
broach of I 
public duty 


(t) In Marsh y. Billings, 7 JOush. 
(U. S) R. 822, it was held that a coach 
proprietor running carriages between 
a railway station and a town has no 
right falsely to hold himself out as 
being in the employment or under the 
patronage of a particular hotel keeper 
in such town, by afilxing to his car- 
riages, &c., the name of the hotel, this 
being done to the detriment of some 
other party, lawfully entitled to the 
priyilege in question. And it was 
farther held that the*rd|>resentation 


thus falsely made for the purpose of 
enticing passengers from the plaintiff’s 
carriages would be a fraud on him, and 
a violation of his rights, for which an 
action would lie wUhouJt proof of actual 
07* specific damage. 

See also Newhall v. Ireson, 8 Cush. 
(U. S.) R. 695; Lawson v. Bank of 
London, 18 C. B. 92. 

(tt) Sedgw. Dams., 2nd ed., p. 476. 
(^) Leg. Max., 3rd ed., p. 134 ; 
post. Chap. 2. 
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within the reach and control of some acknowledged doctrine 
of the common law, jr by showing that they are within the 
words, spirit, or purview of an Act of Parliament. 

Let us, under tho term “ public duty,” include the duty of 
refraining from doing, as well as that of doing, acts of a par> 
ticular land or tendency, and we may then lay down the 
proposition above stated, thus, in a somewhal expanded form — 
Wherever a duty has to be observed towards the public by an 
individual, and another is specially injured in consequence of 
the non-observance or non-discharge of such duty, or through 
misfeasance or malfeasance in its discharge, an action will lie 
at suit of the latter party against tho former (y) : the gist of 
such action being negligence (s) producing damage (ft). 

As simple illustrations of tho practical working of this 
proposition, I may refer to the cases below cited, which estab- 
lish, that — ^wherever an instrument, dangerous in its existing 
state, and calculated to inflict damage on those who may come 
in contact with it, is so placed as to bo likely to ca\ise bodily 
hurt, tho person thus placing it is liable, if hurt ensues, to the 
party injured (6). 

(y) See 3 Bla. Com. 165. C., 4 H. & N. 781 ; Roberts y. Great 

{z) There is no absolute or intrinsic Western /if. C7., 4 C. B,, N, S., 606 ; 

negligence ; it is always lelative to some Vauyhan v. Taff Vale R, C'., 29 L. J., 

circumstances of time, place, or per- Kx., 247, reversing S, H. & N. 

son:” per Bramwell, B., Degg v. 743 ; per BramweU^ B., Id. 748 ; 
Midland R, O.jl II. & N. 781, and in RticJc v. Williams^ 3 H. & N. 308 ; 

RucIcy. ir?Wams, 3 Id, 318. “Neg- BlythY, Birmingham Waterworhs Co, ^ 

ligence may be either direct or arising 11 Bxch. 781. 

from circumstances : ” y&e Watson^ B., (ci) ^‘Negligence alone without da- 
Hiphins V. Birmingham Gas Light mage does not create a cause of action:” 

Cb., 6 H & N. 87. “ What consti- per Watoon^ B., Dvchworth v. John-- 

tutes ‘ gross negligence’ is always exces- son, 4 H. & N. 659. 
sively difficult either to define or, by (6) Dixon v. Bell, 6 M. & 8. 198 ; 

way of anticipation, to illustrate : ” Beott v. Shepherd, cited ante, p. 92 ; 

per Lord Cranworth, Cohjefi* v. Finch, Gilbertson v. Richardson, 6 C. B. 502 ; 

5 H. L. Ca. 924. Bird v. Holbrook, 4 Bing. 628 ^with 

As to evidence of negligence, see which compare Tlott v, Wilkes, 8 B. & 
Toomey v. London, BrighXon, and Aid. 304 ; Jordin v. Cramp, 8 M & 
SonJlh Coast R. C,, 3 0. B., N. S., W. 782 ; Deane v. Clayton, 7 Taunt. 
146 : Comman v. Eastern Covntics R. 489 ; Wootton v. Dawkins, 2 0. B., N, 
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Let 118 pause* here for a moment to notice one characteristic 
of the class of cases now under review. The breach of a public * 
duty causing damage to an individual, in truth, combines two 
tortious ingredients, which are, according to circumstances, 
inoro or less clearly distinguishable from each other — ^the 
wrong done to the public, and thfe wrong done to the indi- 
vidual. That which is, in strictness, correlative to a public 
duty is a right enforceable at suit of the public. But, then, 
the general rule of law is well settled, that an individual cannot 
enforce a pubHc right, or redress a public injury by suit in his 
own name (c). Where he suffers wrong or sustains damage in 
\ common with other memhem of the community, no personal 
I right of action thence accrues. The private grievance is 
merged in that of the public, and tho remedy (if any exists) 
will be by public prosecution, in order that tho rights of the 
public may thus bo vindicated. Even where one person sustains 
damage in common with tho public, and, from the circumstances 
in which ho happens to bo placed, suffers more frequently or 
more severely than others, ho Avill not, on that 'account, have, 
as of course, a separate right of action. It is only where hoj 
suffers some special damage, differing in kind from that whicli^i 
is common to others, that a pereonal remedy accrues to him {d)l 
In every case belonging to the class now under consideration 
will bo fenmd as an ingredient some nonfeasance, misfeasance, 
or malfeasance of a public duty — constituting pro tanto an 


S., 412) ; Jadgra. 6 Bxch. 767-S.» 

In Vaughan v. Taff Yale R. <7., 29 
L. J., £x., 247, CocHzcm, <3. J., ob- 
serves, “ Though it be true generally 
that a person who keeps an aaimol of 
known dangerous propensities ornises 
an instrument from which some mani- 
fest danger may ari^e, may be respon- 
sible for an injury occasioned by such 
animal or instrument without proof of 
negligence; yet where the legislature 
has sanctioned the use of a particular 


means for a given purpose, it appears to 
me that that sanction carries with it 
this consequence, that the use of tlie 
means itself for that purpose (provided 
every precaution which the nature of 
the case suggests has been observed) is 
not an act for which an action lies inde- 
pendent of negligence.” 

(c) Ante, p. 93. 

(d) See Brainard v. Connecticut 
Miver R. C7., 7 Cush. (U. S.) R. 510, 
51L 
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offence (not necessarily indictable) against the public— ^dso an 
injury productive of special damage to an individual. 

Thus> in Ellis v. The Sheffield Gm Cormtimrs Co. (e), the 
action was brought against a registered joint-stock company, 
who had contracted with an individual for the laying dowia of> 
their gas pipes in the town of Sheffield, without having obtained 
any special powers for that purpose. It appeared^ that, in the 
course of making the necessary excavations, a heap of stones 
had been left in one of the streets, over which the plaintiff, 
whilst passing in the dark, fell — ^thus sustaining damage. The 
declaration charged, that the defendants had committed a 
' nuisance in obstructing, without duo powers, the public 
thoroughfare ; and the plaintiff having obtained a verdict, it 
was contended, that the action should have been brought 
against the contractor whose workmen had caused the damage, 
and not against the company ; but. Lord Campbell, 0. J., ob- 
served, this “ is simply the case of persons employing another 
to do an unlawful act, and a damage to the plaintiff from the 
doing of such unlawful act(./’). Wo have the injuria et 
which constitute a ground of action.” Agatn — 
in Jittmes v. Ward {h), the question was — whether or not there 
is a duty cast upon the owner of a house and promises adjoining 
a public footway to fence 1;hem off in such a manner as to 
prevent damage to any one lawfully passing along the public 
way, who might, otherwise, by diverging accidentally from his 
track, owing to the state in which the premises chanced to be, 

(«) 2 E. & B. 7G7. See Reg. v. (A) 9 0. B. 392 ; Judgni. 8 M. &- 
Longton Oa» Co., 29 L J., M. C., W. With Burvee v. Ward, 

118 ; Overton v. Freeman^ 11 C, B, Bupra, compare Corby v. Hill, 4 B., 

S67 ; Gay ford v. NicholU^ 9 Excli. N. S., 556 ; Stone v. JacJcsiyn, 16 C. 

702. B. 199; Chapman y. Rothwell, 1 E, B. 

(/) See also, per Lord Campbell, & E. 168 ; TJownsell v, Smyth, 29 L, 

C. J., Sadler v. HenlocJc, 4 E. & B. J., C. P.,>203, See Cornwell v. Me^ 

5?7, citing Ellu v. The Sheffield Gas ti'opoWan Commissioners of Sewer9,\0 
Conmimer^ Co,, supra. Exch. 771, 774. 

(g) Ante, pp. 72 et seq. 
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meet mth an accident? The Court held that sncli a duty ox 

obUgation is, undei tlie circumstances named, cast upon the 

o^ex of property ; and that its non-ohservance will render 
him Uahle for damage caused thereby, the ground of this 
vdecisibn being, that the excavation (which caused the damage 
complained of) was a public nuisance (2). In each of the 
foregoing cMes we find, as elements in the right of action, a 
breach of public duty and a private wrong producing damage. 

As throwing Hght upon the subject before us, Brovm v. 
•MaUett(k), and the elaborate judgment there delivered by 
Mr. J ustice MauU, demand careful examination. The question 
raised in that case was as follows : — What is the duty of the 
person who had the possession and control of a vessel, which, 
without any fault of his, has, whilst in his possession, sunk, 
so as to obstruct a public navigable river, with respect to 
vessels navigating the river after his possession and control 
have ceased P ** There seems no doubt,” observed the Court, 
“ that it is the duty of a person using a public navigable river, 
with a vessel 0/ which he is possessed and has the control and 
management { 1 ), to use reasonable skill and care to prevent 
mischief to other vessels ; and that, in case of a collision arising 
from his nogligenoc, he must sustain, without compensation, 
the damage occasioned to his own vessel, and is liable to pay 


(/) Ilardcasfle v. SotUh YorlcRJiire 
Hallway and River iJan Co., 4 II. & 

N. C7, 70 ; per Williams, J., Jlonn- 
sell V. Smyth, 29 L. J., 0. P., 203. 

{h) 5 C. B. 609 ; Metcalfe v. 
Hetherington, 1 1 Kxch. 267, cited per 
Martin, B., Qihhs v. Trustees of Liver- 
pod Bodes, 1 H. & N. 461, and in 5. 

O. (reyersed in Error), 3 Id. 176-6 ; 
The King v. Watts, 2 Esp. 675 ; Par- 
nahy v. Lancaster Canal Co,, 11 Ad. 
k B. 238 ; Hancock v, York, New- 
castle, and Berwide ' R, C., 10 C. B, 
348 ; White v. Crisp, 10 Exch. 312. 
See also Card v. Case, 6 0. B. 622. 


As to the liability of commissioners 
or trustees acting under the statute 
law for negligence and breach of duty, 
see Walker v. Qoe, 4 H. & N. 350 ; 
S, C,, 3 Id. 395, and cases there cited ; 
Ruck V. Williams, 3 H. N. 30i< ; 
Manley y. St, HeUvCs Can, and R. C,, 
2 II. & N. 840 ; Cane y. Chapmam, 5 
Ad. & B. 647, cited per Jervis, C. J., 
Bogg y. Pearse, 10 C. B. 641 ; Soutk- 
ampton, dec. Bridge Co, y. Board of 
Health of Southampton^, 8 E. & B. 801, 
807. 

{1) See, per Wedson, B., Manley y, 
Helen! s Cam, and R, C,, supra. 
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compensation for that sustained by another navigated with due 
skill and care. And this liability is the same whether his 
vessel be in motion or stationary, floating or aground, under 
water or above it ; in all these circumstances the vessel may 
continue to be in his possession, and under his management * 
and control ; and, supposing it to be so, and a collision with 
another vessel to occur from the improper manner in which 
one of the two is managed, the owner of the vessel properly 
managed is entitled to recover damages from tho owner of that 
which was improperly managed. This duty of using reasonable 
skill and care for the safety of other vessels is incident to the 
possession and control of tho vessel. Subject to this obligation, 
tho owner has a right, while his vessel is afloat, to proceed in 
any direction and to remain at any place ; and when it is 
aground, whether sunk or not, to remain as long as tho oc- 
casions of his voyage require. Of the existence of these rights 
and of these duties, so long as tho possession and control of the 
vessel continue in the same person, there seems to bo no doubt. 
Nor does there seem to be any doubt, that, if these were trans- 
ferred to another person, tho rights and tho duties would also 
be transferred to him, and the original owner would cease to ^ 
bo entitled to or bomid by them.** A person, however, may 
cease to have tho possession and control of a vessel, although 
they are not transferred to any other person, ex. gr. by some 
casualty of navigation (as in tho case mh jiuUce ) — what then 
arc the rights and obligations of the owner P Assuming that 
tho loss of the vessel arose from unavoidable accident — that 
the owner is wholly blameless in regard to it, and that there 
are no special circumstances casting upon him a continuing 
liability, it seems clear that he is not compellable to remove 
the obstruction to tho navigation caused by the sunken vessel, 
nor even to take measures for diminishing the danger arising 
from it. Inasmuch, then, fis an indictment* would not lie, 
under the circumstances stated, for the danger and impediment 
to tho public, no action would be maintainable for particular 

T T 
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damage resultix^ from the obstruction in question to an indi- 
'viduaL The duty of the defendant (if it existed at all) 'would 
be of a public nature ; and the plaintiff, in order to succeed, 
would have to shew a breach of public duty as well as ^eial 
damage to himself {pi). 

In any such case the declaration must contain allegations of 
matter of fact raising the duty for breach of which coupled with 
damage the plaintiff sues ; any allegation of duty, however, is 
“ useless where the declaration is insufficient, and superfluous 
when sufficient without it”(M). Various recent. cases which 
have given rise to interesting discussions respecting legal duties 
are cited infra (o). 

Wherever, then, an action is brought for damage caused 
by breach of a public duty, the damage, and not the breach of 
duty, is that for which the complainant sues — ^his object being, 
— not to vindicate a right on behalf of the public, but — ^to 
recover compensation for a wrong done to himself. Between 
the public and the private wrong, conciuring in a cause of 
action such as now alluded to, the distinction should carefully 
be traced. The mode of tracing it may be illustrated by 
Couling y. Coace {p), where the action was in case against a 
witness for not obeying a subpoena ; and the Court observed, 
“ that, in such an action, brought for a breach of duty — ^not 
arising out of a contract between the plaintiff and the de- 
fendant {q), but — for disobeying the order of a competent 
authority, — the existence of actual damage or loss is essential 
to the action, — as the law ■will not imply a loss to the plaintiff 


(m) See Jadgm. 5 C. B. 620. 

(n) Per MauU^ J., 5 C. B. 615, 
adopted Judgm Mttcalfe y. Htihtring^ 
ton, 11 Bicch 270, as to which case see 
Judgm. 3 H. & N. 175<6. 

(o) SatUheote y. Sta/nle^f 1 H. & 
N. 247, which ** stands entirely upon 
the rdation of host and guest, and was 
decided upon this principle, that one 
who chooses to become a guest cannot 


complain of the insufficiency of the 
accommodation afforded him : ” per 
Williams, J., Corbg y. ITiil, 4 C. B., 
N. a, 565-6 ; mil y. Balls, 2 H. & 
N. 299; Ballon y. Benlon^ 1 C. B., 
N. S., 672. Et vide per Pollock, 0. B., 
A6rak<m y. Begmlds, 5 U. & N. 148. 

• (p) 6 0. B. 708. 

(g) See Tealman r. Bempsfp, 29 
L. J., C. P , 177. 
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from mere disobedience to the subpoena ” (r). . In other words, 
the law will here discriminate between the breach of the public 
duty and the personal damage, which form the component 
elements of the complete right of action. In resolving the 
question, whether or not an action under the circumstances 
supposed is maintainable, the Court has to direct its attention 
as well to the private damage as to the contempt or public 
offence ; whereas, on motion for an attachment, it has to con- 
sider the latter only. “ To found a motion for an attachment, 
against a witness for disobeying a subpoena, it must be shown 
that he has wilfully abstained from attending in pursuance 
thereof, or that he has in some way treated the process of the 
Court with contempt” (s). Should the party subpoenaed 
succeed in purging himself of the alleged contempt, he will 
still be liable to an action for any damage which the plaintiff 
may have sustained in consequence of his non-attendance at 
Nisi Prius ; and in support of such ‘ action there will yet 
remain, as an ingredient, a WTrong towards the public in dis- 
obeying the process of the Court (.s). Not only in the case 
above put does the right of action admit of satisfactory analysis, 
but in other cases falling -within the class now under notice a' 

'similar process may generally, without difficulty, be pursued. 

In the examples latterly presented, the right of action has 
been founded on the breach of a public duty, existing at com- 
mon law, productive of damage to the plaintiff. A public 
duty may also bo imposed, in part or wholly, by the statute 
law ; -when this js so, the precise nature and extent of the 
statutory duty must of course be determined by reference to 
the words of the Act creating it, as stated at p. 637, and as 
illustrated by cases below cited (i). 

(r) Jadgm. 6 G. B. 718-9 ; 408, 404. 

▼. Hunt, 1 Cr. A M. 762 ; Needham (t) Silec^ ▼. Arehhithop of Can- 

T. FrcLBeTj 1 0. B. 815. See Wade ▼. terhury^ 10 G. B. 327 ; Robinson r. 

Simeon, 2 C. B. 548, 666, Oell, 12 G. B. 191 ; General Steam 

(s) Marshall r, York, 'Newcastle, Nan. Co, t. Morrison, 13 G. B. 581 ; ^ 

and Berwick K O., 11 G. B., 398, Morrison v. General Steam Nav, Co,, 

T T 2 
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, Lord Solt indeed lays down («), that ** wherever a statute 
enacts anything, or prohibits anything for the advs&itage 'of 
any person, that person shall have remedy to recover the 
advantage given him, or to have satisfaction for the injury done 
him, contrary to law, by the same statute ; for it would be a 
fine thing to make a law by w^ch one has a right, but no 
^remedy but in equity ” (a?) — ^which seems equivalent to saying, 
i that, “ when a statute gives a right, then, although in express 
|terms it has not given a remedy, the remedy which by law is 
I properly applicable to that right follows as an incident” (y). 

The remark of Lord Holt, above cited, may assist in re- 
moving any preliminary difficulty which might be felt in regard 
to certain enactments which impose a duty, but do not specify 
a remedy or penalty for its breach. The decision of the Court 
of Queen’s Bench in Couch v. Steel ( 2 ) is important, as shewing 
that the mere imposition of a penalty for the breach of a 
statutory duty will not necessarily deprive an individual injured 
thereby of an action ex delicto for damages. The question there 
arose with reference to the statute 7 & 8 Viet. c. 112, s. 18, 
which enacts “ that every ship navigating between the United 
Kingdom and any place out of the same, shall have and keep 
constantly on board a sufficient supply of medicines and medi- * 
caments, statable to accidents and diseases arising on sea 
voyages ” according to a certain scale issued by the Admi- 
ralty. For default in fulfilment of the duly thus created a 
penalty is, by the section just cited, imposed. The plaintiff, 
however, sued for special damage to himself thenee resulting, 
and the action so brought was held to be maintainable, by 

8 Excih. 788 ; QentmL Steam Nav, Oo. {y) Per Maute, B., BraJhvnite t. 
y, Mann^ 14 G. B. 127. Skinner^ 5 M. & W. 827. See, also, 

(ti) Anon,^ 6 Mod. 27. under the maxim nbi jus ibi remedium, 

(x) " Whenever an Act gives aright, Leg. Max., 8rd ed., p. 180. 
it means to give a legal remedy, and (z) 8 E. & B. 402. In connection 
not to put the party to the extraordl- with the first count of the declaration 
nary remedy of a Court of equity : ” in this case^ see 6fibsan t. Small, 4 H. 
MHekelly. Kwatt, 1 Sim, 499. L. Oa. 870, 404. 
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force of the following reasons : the duty created by the above 
Act, being one of a public nature, the defaulter would, at 
common law, be subject to an indictment for a breach of it ; 
the remedy by indictment, however, is impliedly taken away 
by the provision in the Act imposing a penalty; there was, 
nevertheless, beyond ike public wrong, a special and particular 
damage sustained by the pi^tiff, reason of the breach of 
duty by the defendant, for which he could have no remedy, 
unless an action on the case at his suit were maintainable. » 

If, indeed,’* says Lord Campbell, C. J., “ the performance of 
a new duty, created by Act of Parliament, is enforced by a 
penalty recoverable by the party gneved by the non-performance, 
there is no other remedy than that given by the Act, either 
for the public or the private wrong; but, by the ponaliy* 
given in the Act now in question (7 & 8 Viet. c. 112), com- 
pensation for private special damage seems not to have been 
contemplated. The penalty is recoverable in case of a breach 
of the public duty, though no damage may actually have been 
sustained by anybody ; and no authority has been cited to us, 
nor are we aware of any, in which it has been held, that, in 
such a case as the present, the common law right to maintain 
an action in respect of a special damage, resulting frem the 
breach of a public duty, (whether such duty exists at common 
law or is created by statute), is taken away by reason of a 
penalty recoverable by a common informer being annexed as a 
punishment for the non-performance of the public duty ” (a), 
such latter process being applicable, even where no actual 
damage is sustained by any one. 

The judgment in Couch v. Steel, read in connection with 
the facts there appearing, might of itself almost suffice to 


(a^ Judgm. 3 E. & B. 413 (distin- 
guishing Stevens t. Jeaooclee^ 11 Q. B. 
-T31). 


See St, Pmcras t. Battershury^ 2 
C. B«, N. S., 477 (citing Shepherd v. 


HiUs^ 11 Exch. 55) ; K&met emd 
Avon Canal Nav, r. WUherington^ 18 
Q. B. 631 ; B(^(X v. HigginSt 1| C. 
B. 
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illtistraie the nature of a statutory public duty ; torts, however, 
being in kind exceedingly diversified, and some familiarity 
with their leading characterisHcs being essential, it may be 
proper to offer some further explanatory remarks upon tbia 
subject. 

To commence, then, with Fawcett v. Tlie York and North 
Midland R. C. (h ) — that was an*action on the case against 
the company just named, the declaration in which charged, 
that, under certain Acts of Parliament, the defendants were 
required to keep closed the gates leading from an adjoining 
highway on to their railway, so as to prevent cattle or horses 
passing along the road from entering thereupon, save and 
except at such times as the gates were necessarily open for the 
•purpose of allowing carriages and cattle, «S;c., to cross the line. 
The breach alleged was, that the defendants, “ disregarding 
their duty and the statutes in that behalf, did not maintain 
good and sufficient gates across each end of the said highway 
at the point where the same was crossed by the railway,” and 
did not keep the gates acroiS^ the said highway at that point 
shut and closed, but omitted to do so during long spaces of 
time, and when the gates were not required to be open for 
other purposes ; such being the gravamen of the charge, the 
damage alleged was, that certain horses belonging to the 
plaintiff, and at the time of the happening of the alleged 
wrongful act lawfuUyhein^ on the highway in question, strayed 
from thence on to the railway, and were there run down 
killed by a train of carriages. 

Now, it appeared in evidence that the plaintiff’s horses had 
escaped from an adjacent field belonging to him on to the 
highway, ahd an issue was accordingly raised on the record, as 
to whether or not the horses could be said to have been 
“lawfully” upon the highway in question, before passing 
through the gate belonging to and under the control of the 


<6) l« Q. B. 610. 
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company. The Court of Queen’s Bench, however, in the first 
place, thought, that, as against the defendants, the horses were 
lawfully on the highway, and, this point being disposed of, 
further held, that the railway company were bound and 
required to keep the gate in question shut at all times, except 
those specified in their Act ; and that, having been guilty of a 
breach of their duty in this behalf, and having thus occa- 
sioned damage to the plaintiff, they were legally compellable 
to make it good. In this case, accordingly, the gist of the 
action was the wrongful breach of^a statutory public duty 
cast on the defendants, coupled with consequential damage to 
the complainant. 

With the preceding case should be compared Ricketts v. 
The East and West India Docks, 8fc., R. C. (c). That was an ' 
action for damage done to sheep of the plaintiff, which, stray- 
ing from his land on to the defendants’ railway, were there 
killed. The declaration alleged that it was the duty of the 
defendants to make and erect a sufficient fence in and upon 
land taken for the use of the railway, &o., so as to prevent 
cattle from escaping out of the adjoining lands on to the 
railway ; and the breach averred was the non-observance of 
this duty. Such being the nature of the charge made, the 
defendants pleaded, inter alia, as follows : — that, at the time 
of the occurrence complained of, another railway company, 
(to wit, the Great Northern), were possessed of the lands 
adjoining to and abutting on the defendants’ line — and that 
the sheep of the plaintiff, being wrongfully and unlawfully 
upon such lands, had thence escaped and strayed upon the 
railway, the plaintiff not being the owner or occupier of those 
lands. To this plea — the plaintiff demurred; and it was 

(c) 12 C. B. 160 ; Aco. Memdutter, land R.<3. t. Dayhin, 17 C. B. 126 ; 
Sh^field, and Lmeohuhirt B. C. t. Roberts v, OretU ffeslem R C., 4 C. 
Wcdlis, 14 0. B. 213 (citing Bird t. B., N. S., 606 ; Sharrod v. London 
Holbrook, ante, p. 637, (6) ; and a/nd N. TT. R. C., 4 Exch. 680. 

Barnes v. Ward, ante^ p. 639) ; Mid- 
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therefore to him to avail himself as well of any statutory 
liability imposed on the defendants, as of any negligence or 
misfeasance on their part at common law. Accordingly, in 
the first instance, reliance was placed, in his behalf, upon the 
stat. 8 & 9 Yict. c. 20, s. 68, by which railway companies are 
bound to make and maintain sufficient fences ** for leparating 
the land taken for the use of the railway from the adjoiniug 
lands not taken,” and for preventing the cattle of the owners 
or occupiers thereof fiem straying thereout,” &c. This section 
of the Act, however, waslield not to apply under the circum- 
stances, inasmuch as the plaintiff was not the owner or occupier 
of the adjoining land. The plaintiff was consequently obliged 
to faJ| back upon his rights at common law, and to contend, 
amongst other things, that the defendants, carrying on a 
dangerous trade, were bound to exercise it with more than 
ordinary caution, so as not to do damage to the public. — ^To 
this argument it was answered, however, that negligence was 
not alloged, and that at common law the company were only 
bound to keep their fences in repair, as against the proprietors 
of the adjoining lands, an1i not as against the plaintiff, whose 
sheep were wrongfully thereupon. 

Again — ^under the stat. 1 & 2 Viet. c. 98, the public duty 
was imposed upon a railway company of convoying (and 
therefore of conveying s({fely) officers of the post-office, in 
charge of the mails and letter bags transmitted along their 
line; through negligence in. the performance of this duty 
damage was caused to the plaintiff, an officer so being conveyed; 
the company causing it were held to be liable to Mm for their 
misfeasance {d). 

Lastly, upon this part of the subject may bo <nted Coe v. 
Platt (e), as forcibly exemplifying the importance of looking 

(d) Collett T. hondon and N. W. t. NevdbdU, 9 Exch. 302. 

JZ. C,, *16 Q. B. 984. In connection (e) 6 Ezch. 762 ; S. C. (in Error), 
iriib which esse, see Great Northern R. 7 Id. 460. 

C. ▼. Barruott, 10 Exch. 376 ; Lygo 
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narrowly at the language of a statute imposing a public duty 
before suing for its breach. — There the decision of the Court 
principally turned on the meaning of the 21st sect, of the 
Factory Act (7 & 8 Viet. c. 16), which requires, amongst 
other things, that aU parts of the miU-gearing in a factory 
shall be securely fenced,” and that ** the said protection to 
each part shall not bo removed while the parts required to bo 
fenced are in motion by the action of the steam-engine, water- 
wheel or other mechanical power, /or any tnaniifacturing 
process'* The declaration in the case before us stated that the 
defendants were the occujg^ers of a building in which steam 
power was used to work machinery employed in manufacturing 
cotton, and in part of which building there was certain* mill- 
gearing, being a shaft which was worked and put in motion by 
the said steam power, yet the defendants disregarded their 
duty in this, that the shaft was not securely fenced, contrary 
to the form of the statute, whereby the plaintiff received great 
bodily injury, &c. On demurrer, the above declaration was 
held bad, because it did not show that at the time of the accident 
the shaft which occasioned it was* in motion for a “manu- 
facturing process.” The defect thus exposed in the decla- 
ration having been amended by inserting in it an allegation, 
that a certain part of the mill-gearing by which the 
accident was occasioned was in motion at the time for a 
manufacturing process, the plaintiff was again defeated upon 
the following facts : the injury complained of was received 
from a vertical shaft in motion, but at a time when by 
its motion it turned no machinery immediately connected 
with it, either in the room where the plaintiff was, or in 
any other room, the shaft in question being itself turned 
by a horizontal shaft communicating with the motive 
power. liooking at the evidence adduced the Court held, 
that the shaft, which caused the damage, could not, when 
it happened, be said to have been in motion for “any 
manufacturing process,” and did not therefore af that time 
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need to \)e fenced under the provisions of the Factory 

Acte/;. 

We may now, I think, conclude that a statutory duty 
towards the public may consist either in doing, or 'in abstaining 
from doing, some particular act — ^that “if the law casts any 
duty upon a person, which he refuses’ or fails to perform, he is 
answerable in damages to those whom his refusal or failure 
injures ” (ff ), — ^that the non-performance of a legal obligation 
of tiiis kind will not be actionable without special damage (A), 
—-and further, that “ where any law requires one to do any 
act for the benefit of another, or ttj^ forbear the doing of that 
which may be to the injury of another, though no action be 
given 'in express terms by the law for the omission or. commis- 
sion, the general rule of law in all such cases is that the party 
so injured shall have an action ” (*) : this last proposition 
being however subject to an important qualification, viz. “ that 
an action will, not lie for the infringement of a right created 
by statute, where another specific remedy for infringemont is 
provided by the same statute ” (k), or, as remarked in* Doe d. 
Bishop of Rochester y. Bridges (/), “ where an Act creates an 
obligation and enforces the performance in a specified maimer,” 


(/) tJoe y. PlvM, 7 Excli. 923. See 
Dowdl V. Sheppardy 5 E. & B. 856 ; 
Caswell T. Worthy Id. 849 ; 19 & 20 
Viet. c. 88. 

(^r) Per Lord Broughain^ Ferguson 
T. Earl of Kinnoully 9 Cl. & F. 289. 

ifi) As to this proposition, see the 
reasoning, ante, p. 635, u. («). See, also, 
Owen V. Leghy 3 B. & Aid. 470 (dis- 
tinguished in Cort y. AwJbergaJtey 
C.yl E. & B. 120, where Coleridge, 
J., observes, — a man sells a book 
in my library without meddling with it, 
he does me no harm ; but if £e takes it 
away and sells it in market overt, 
I lose my book,” and shall consequently 
be entitled to redress as against the 
wrong-doer) ; dodgers v. Parker, 18 


C. B. 112 ; Lucas v. Tarleton, 3 H. & 
N. 116. ■ 

(i) Per Lord HoUy G. J., Ashby v. 
WhitBy (ed. 1837), p. 11. 

(k) Judgm. Stevens v. Jeacocke, 11 
Q. B, 741 (citing Underhill v. Elli- 
combe, M*C1. & Y. 450) ; Watkins v. 
Great Northern R. (7., 16 Q. B. 961. 
See Chapman v. Pickersgill, 2 Wils. 
146-7. 

(0 1 B. & Ad. 847, 859. 

Further, it seems to be true, that, 
“ Where authority is given by the Le- 
gislature to do an act, parties injured 
by the doing of it j^ave no legal re- 
medy, but should appeal to the Legis- 
lature : ” Pilgrim v. Southampton and 
Donhe^er R. O,, 7 0. B. 226. 
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it holds generally true ** tiiat pei^ormance cannot be fttifor oed 
in any other manner ” (m). 

Thirdly, a right of action ex delicto may be founded on the 
infraction of some private compact, or of some private duty or 
obligation, and consequential damage to the complainant. 

Any duty must, in strictness, be deemed * private,’ which is 
to be observed, not towards the community at* large, but in 
relation to one or more of its members. The class of private 
duties is conscqueptly extremely large ; it comprehends duties 
flowing from contract express or implied, from bailment, from 
the relation of master and servant, of host and guest (»), of 
shopkeeper and customer (o), or of landlord and tenant, — 
from the occupancy of land, &c . ; as throwing some light upon 
the nature of such duties, the authorities i/ifra may be 
consulted (p). 

Now, in any case referable to this class the plaintiff must, 
in order to sustain liis action, be able to prove some kind of 
contract or obligation out of which the specific duty, with a 
breach whereof the defendant is chai’ged, will flow in legal 
contemplation, or ho must adduce evidence of facts esta- 
blishing such a relation between the defendant and himself, 
that such specific duty will thence result. Further than this, 
he must, of course, shew a breach of the duty thus raised, and 
consequential damage to himself. 

A private, as well as a public (gf) duty, may exist by Virtue 
of the statute or of tho common law. Thus, it has been held 


(m) Ante, p. 635, n. («). 

(n) Southcote y. Stanley^ 1 H. & N. 

247 ; cited per J., Corhy y. 

mu, 4 0. B., N. S., 565. 

(o) Chapman y. Rothadl, 1 E. B. & 
E. 116, which ** falls within the class 
of cases where the liability depends 
upon an inyitation^eing held out to 
persons to go on to the premises*’ 
where the injury complained of hap* 
pens: per Keatiny, J., jffounsell y. 


Smyth, 29 L. J., C. P., 206. 

{p) Wood y. Cwrling, 15 M. & W. 
626 ; S. a, 16 Id. 628 ; Coohe y. 
Wilson, 1 C. B., N. S., 153 ; Keates 
y. Earl of Cadoyan, 10 C. B. 591 ; 
Qott y, Gandy, 2 E. & B. 845; Alston 
y. Grant, 3 E. & B. 128 ; Seymour y. 
Maddox, 16 Q. B. 326 ; Broum y. 
Boormam, 11 Cl. fc F. 1 ; and cases 
cited post. 

(g) Ante, p. 636. 


Bights of 
action ex 
delicto. 

Clams III. 
Action for 
breach of 
private dut] 
—producing 
damage. 
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that case will lie ag^ainst a railway company for acts of 
( wrongful omission of their statutory duty in regard to the 
duty. transfer of shares, and for wrongHuUy declaring the same for- 
feited and selling them (r). “ The declaration,” said Lord 

Campbell, 0. J., ** shews both injuria and damnum. The 
defendants have been guilty of a wrongful act of omission 
in not registering the plaintiff’s name in their books, and 
also of a wrongful act of commission in dedaring the shares 
to be forfeited, and in confirming that forfeiture. It is said 
that the plaintiff could sustain no injury ; ,but he has been 
deprived of the ordinary privileges of shareholders, and con- 
tingently of any pi^ofits that might have arisen upon the 
shares. Those are clearly injuries, for which he has a right 
to bring an action.” » 

'Mv^dttty Again — a private duty may exist at common law(s), for 

i««r. breach whereof, coupled with conseqiyential damage, an action 

will be sustainablo. — Upon this part of the subject I shall here 
offer a few general remarks, which will be applied seriatim to 
several large and important classes of cases. 
ftSmteSSfj In the first place it may be convenient to observe, that 
of conttaofc ^ ^ort differS essentially from contract as the foundation 

i of an action (Q, it not unfrequentLy happens that a particular 
transaction admits of being regarded from two different points 
of view, so that when contemplated from one of these it 
presents all the characteristics of a good cause of action ea> 
contractu; and, when regarded from the other, it offers to 
the pleader’s eye sufficient materials whereupon to found an 
action ex deUcto. Thus carriers warrant the transportation and 


^ Private duty 
at common 
la«r. 


(r) CaJtchj^U The Ambergate^ 
Ac. R. (7.» 1 E. & B. 111. 

(r) Duties, such as are now alluded 
to^ oftentimes arise by viitne of estab* 
lisbed maxims of our common law ; for ^ 
instance, the maxim sic utere tuo ut 
alienum non Imdas, in connection with 
the rights of vicinage. See Leg. Max., 


8rd ed., p. 827. 

(t) Difficulty may, however, occasion- 
ally be felt in determining, bn inspec- 
tion of a declaration, whether it be in 
contract or in tort : Legge v. Tucker^ 
\ H. & N. 500 ; TaJttan v. GreaA 
Western R. C., 29 L. J., Q. B., 184 ; 
Corbett v. Packmgton^ 6 B. & 0. 268. 
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delivery of goods intrusted to them ; attomies, surgeons, and 
engineers undertake to discharge their duty with a reasonable 
amount of skill, and with integrity, and for any neglect or 
unskilfulness by individuals belonging to one of these pro- 
fessions, a party who &as been injured thereby may maintain 
an action either in tort for the wrong done or in contract at 
Kis election (w). In short, to use the words of Lord Campbell, 

C. J., in Brown v. Boorman {x), wherever there is, a contract, 
and something to be done in the course of tlie employment 
which is the subject of that contract, — if there is a broach of 
a duty in the course of that employment, the plmntiff may 
recover either in tort or in contract : that is to say, “ where 
there is an employment, which cmplo3rmcnt itself creates a 
duty, an action on the case will lie for* a breach of that duty, 
although it may consist in doing something contraiy to an 
agreement ' made in the course of such emplojunent by 
the party upon whom the duty is cast”(y). “Generally 
speaking, indeed,” says Maale, J. (s), “ tho law has endea- 
voured to assimilate actions of tort arising out of contract 
with actions on contracts ; ” “ so that tho breach of a 
contract may be a wrong, in respect of which tho party 
injured may sue in case, instead of suing upon tho 
contract” (rt). 

Now, where the tort complained of thus flows from a con- jrrivny— 

, , , . . vwhethor ne- 

tract express or implied, there is manifestly direct privity 
between tho parties. It must not, however, thcnco bo inferred 
that privity is in general necessary to support on action ex ^ 

(u) See Bartholomew v. Buehnell^ An action on the case, howeyer, would 

20 Day (U. S.) E. 279, 280 ; Pozzi v. not lie for a mere breach of contract : 

Shipton^ 8 Ad. & R. 963. Judgm. Woods y. Fiwnis^ 7 Ezch. 372. 

(:b) 11 *(01. & F. 44. As illnstrating the remark in the 

{y) Per Jervis^ C. J. ; Courtenay y. text, see the cases cited ante, p. 84. 

Earle^ 10 C. B. 83. ^ And compare Coggs y. Bernard^ 1 

(s) Hmard v. Shepherd^ 9 C. Smith L. C., 4th ed., 147, with Cor- 
319. hett y. Porchington^ 6 B. & G. 268. 

^ (a) Per Cresswelly J., 9 0. B. 321. 
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deUoto : many of the cases above cited show that it is not so. 
As establishing the fundamental distinction here adverted to 
between actions of contract *iand of tort, the following cases 
may be instanced: — A. (a stage coach proprietor) contracts 
with B. to carry his servant (0.), and in so doing is guilty of 
negligence, which causes bodily^lmrt to C., and consequent 
damage, by reason of loss of service, to his master. — Under 
these circumstances, A. may be sued in an action ex coniraetti 
by B., and in an action ex delicto by C., — ^privity not being 
needed to support such latter action, which is founded upon 
the principle, — that, where a coach proprietor undertakes to 
convey a passenger, and does so negligently, ho is answerable 
*for the consequences (6). In like manner, if a mason contracts 
to erect a bridge or other work on a public road, and erects it 
not in accordance with his contract, and so as to be a nuisance 
to the highway, a third person, who sustains injury by reason 
of its defccture construction, may recover damages from the 
contractor, who will not bo allowed to protect himself from 
liability by shewing an absence of privity between himself and 
the injured party, or by shewing that he (the defendant) is 
also responsible to another for breach of contract (c). So, if 
an apothecary administer improper medicines to his patient, 
or a surgeon unskilfully treat him and thereby injure his 
health, the apothecary or surgeon will be liable to the patient, 
even where the father or friend of the patient may have been 
the contractee ; for, though no such contract had been made, 
the apothecary, if he gave improper medicines to a customer, 
or the surgeon, if he unskilfully treated a patient, would be 
liable to an action for misfeasance (d). 

4 , The general rule, that * privity is not requisite to support 
^ action ex deUoto^ '^as expressly recognised and apj^ed by 

(() r. York, NewcatUe, * 4 Bzeli. 244, 267. 

mid Beneidt R. O., 11 C. B. 665. (d) Pippin v. Sheppard, 11 Price, 

(e) Jndgm. 61ixcb. 767. BeeReedie 40 ; QUulmeU ▼. ^eggaU, 6 Biog. N.. 
T. London and North Western R. O,, C. 7S3 ; Jndgm. 6 Ezch. 767. 
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the Oourt of Queen^s Bench in Qerhard v. IBaUi (e). There, 
the declaration contained two corinta — ^the one founded in ^ 
contract, noticed at a former pa§e (/) ; the other founded in 
tort, which, after- stating the formation of a company for the 
purpose of smelting and refining the ores of certain Spanish < 
mines, and that twelve thousand shares therein were to he 
appropriated and offered to the public at 12s. fid. per share, 
alleged that the defendant, intending to defraud, deceive, and 
injure the public, and to cause it to be publicly represented 
and advertised that the said com;^any was likely to be a safe 
and profitable undertaking, and also to deceive the public, who 
might become purchasers of the said twelve thousand shares, 
and to induce them to become such purchasers, falsely, frau- 
dulently, and deceitfully caused and procured to be publicly 
advertised and made known, by a certain prospectus, certain 
false statements, by means of which the defendant wrongfully 
and fraudulently induced the plaintiff to become the purchaser 
- and bearer of a large number of shares in the said under- 
taking, in consequence whereof he incurred loss. Against 
the sufficiency of this count, it was strongly urged that no 
privity was shewn to esist between the plaintiff and defendant, 
and that such privity was necessary, as the action did "hot 
arise from any public wrong, or the neglect of any public 
duty. The Court, however, held, that the action was main- < 
tamable, “being founded, irrespectively of contract, upon a 
false representation, fraudulently made by the defendant to the 
plaintiff, for the purpose of Inducing the plaintiff to act upon 
it, the plaintiff shewing that by so acting upon it he had 
suffered damage. Under such circumstances, although the 
parties be entire strangers to each other, the action lies ; and 
it would be strange if a man who ha| so suffered damage 
from the wrongful act of another were without remedy ” {g). 

(e) 2 E. A B. 476. t. WooUr, 29 L. 3., Q. B„ 129 ; 

(/) Ante, p. Behn t. KemhU^ 7 G» B., N. S., 280. 

(^) Jndgm. 2 B. A B. 491 ; ChUdert 
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In iihe dedaraiion aboye abstracted, it will be noticed that 
fraud was distinctly alleged. In Lmgrvdge v. Levy (A), 
(which IS a leading case in ngard to privity as an ingredient 
in an action of tort, and demands accordingly investigation), 
fraud was both alleged and proved. This remark will pre- 
sently be found material. The facts in Langridge v. Levy 
were as follow: — ^The plaintiff’s father purchased of the 
defendant a gun, warranted to have been made by a particular 
maker, stating at the same time that the gun was required 
for the use of himself and his sons. The plaintiff, having 
been injured by the bursting of the gun, sued the defendant 
for damages in an action on the case. At the trial it was 
proved that the gun had not, in fact, been made by the par- 
ticular individual named in the warranty; and a general 
verdict, with heavy damages, was found for the plaintiff. The 
defendant having moved in arrest of judgment, the Court 
were called upon to decide as if the following feicts had been 
actually found by the jury (i), viz. that the defendant had 
Ttmwingly sold the gun in question to the father for the 
purpose of being used by the plaintiff, and had knowingly made 
a false warranty that this might bo safely done, in order to 
eff^t the sale ; and further, that the plaintiff, on the faith of 
smeh warranty and believing it to be true, used the gun, and 
thereby sustained damage. Now here it was contended, on 
behalf of the defendant, that there was no privity whatever 
between himself and the plaintiff — that there was no breach 
i^ewn of any public duty, — nor e'ron a violation of any private 
right existing between the parties to the action. The Court, 
however, held, that the defendant, having been guilty of 


. (&) a M. fc W. 619 ; S. O. (in 
Error), 4 Id, 8S7. • 

“ The rule deducible from Lamgridgt 
T. Ltfi&y and the cases there referred 
to» is, that when the action is not 
npott a contract, in order to constitute a 
cause of action for false representation, 


the plaintiff must prove that the de- 
fendant was guilty of fraud, and that 
he has sustained damage the result of 
that fraud : per WatsoTi, 
tffood V. Batn, 8 H. & N. 742. 

(t) See Judgm. 2 M. W. 681. 
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deceit, was responsible for its consequences whilst the instru- 
ment sold hy him was in the possession of an individual to * 
whom his fraudulent statement *had been communicated, and 
for whose use he knew that it was purchased (A;). 

It must not, however, he inferred from the preceding case, ' 
that “ wherever a duty is imposed on a person by contract or 
otherwise, and that duty is violated, any one who is injured 
hy the violation of it may have a remedy against the wrong- 
doer ” (/). Such a principle, if recognised, would impose an 
indefinite extent of liability and lead to the “ most absurd and 
outrageous consequences’’ This important limitation of 
the rule respecting privity is exemplified in and was fully 
established by the case of Longmeid v. Holliday (n). There, a 
husband and his wife sued in tort for an injury to the wife, 
caused, as the declaration allegod, by the fraudulent and 
dcceitfiil warranty of a lamp sold by tho defendant. Now, in 
this case, tho warranty was made to the husband, tho jury 
negatived the existence of fraud, and it was held that the wife 
could not properly bo joined as a co-plaintiff in the action, 
because the injury to her flowed from tho broach of contract, 


(Jc) ''The ground of the decision” 
in the case abstracted supra "was, 
that the gun was expressly bought for 
the son to use:” per Orowder^ J., 
Behn V. KembU^ 7 0. B., N. S., 267. 
Et vide per Pollock, C. B., Bedford ▼. 
Bagehaw, 4 H. & N. 548-9. 

(0 Judgm. 2 M. & W. 530. 

(m) Per Lord Ahinger, C.B., Wittier ^ 
bottom V, Wright, 10 M. & W. 114t 
In Priestley v. Fowler, 3 M. & W. 1, t 
the same experienced Judge remarks 
that, if no limit were imposed on the ' 
right to sue in tort for an injury origi- 
nating in contract, but without privity 
between the contractor and the injured 
party, — a master would be responsible » 
to his servant for the defective con- 
struction of the carriage which con- 


veyed them both, —for the negligence, 
consequently, of bis coachmaker, of his 
h^nessmaker, or his coachman. To 
prevent consequences Uke these, and 
the boundless spread of litigation which 
would thence ensue, we need entertain 
little doubt that our Courts will always 
strenuously incline. 

In connection with Priestley v. 
Fowler, supra, see the cases cited post^ 
Chap. 2, bearing on the liability of the 
master for a bodily hurt sustained by 
the servant whilst u\ his employ. 

" An action will not lie at the suit of 
A. for the breach of a duty which 
he owes to 0. : ” per WHlea, J., Barker 
V. Midland R, C., 18 C. B. 59. 

(w) 6 Bxch. 761. 
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which was witii the husbctnd alone. The absence of ftaud 
clearly distinguishes this case from Lmgridge v. “ There 

is no doubt,” as observed by the Court, that if the defendant 
had been guilty of a fraudulent representation that the lamp 
was fit and proper to be used, knowing that it was not, and 
intending it to bo used by the plaintiff’s wife or any particular 
individual, the wife (joining her husband for conformity), or 
that individual, would have had an action for the deceit, upon 
tile principle upon which all actions for deceitful representations 
aro founded, and which was strongly illustrated in the case of 
Langridge v. Levy (o), viz. that if any one knowingly tells a 
falsehood, with intent to induce another to do an act which 
results in his loss, ho is liable to that person in an action for 
deceit. But the fraud being negatived in this case, the action 
cannot bo maintained on that ground by the party who sus- 
tained damage.” The Court then proceed to remark that there 
are other cases, no doubt, besides those of fraud, in which a 
third person, though not a party to the contract in question, may 
sue for damage sustained, if it bo broken ; those cases occur- 
ring, however, where, as in the examples given at p. 664, there 
has been a wrong done to that person, for which he would havo 
had a right of action, though no such contract had been made. 

I^uou for Secondly, not only may a right of action esc delicto spring 
w ider-} at oncc out of a contract, it may exist by virtue of the rule 
‘ laid down by Mr. Smith, in his Note to Coggs v. Bernard (p), 

' in these terms, ” the confidence induced by xmdertaking any 
service for another, is a sufficient legal consideration to create a 
duty in the performance of it.’.’ 

(o) Which case is also commented on always been considered that Lang- 

and explained in Howard y. Shepherd^ tidge y. Levy was a case not to be ex- 

9 0. B. 297 ; Winierhottom y. Wright^ tended in its application’*). See Col- 

10 M. & W. 109, 113 ; Qerhavd y. Urn y. Cave^ 4 H. & N. 225. 

Batu^ 2 £. & B. 484, 491; Blake- {p) 1 Smith L. C., 4th ed., 162; 

more y. Bridal and Exeter R. C7., 8 E. Judgm. Blakemore y. Bristol and 

k B. 1052-3 (where Coleridge^ J., de- Exeter R, C7., 8 E. & B. 1050-1. See 

livering judgment, obsenres, *‘It has White Y.HumpKeiy^ 11 Q. B. 43. 
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Tlie rule here stated is one of much importance, and applies 
so as to fix with liability even an unremunerated bailee or 
agent, who, having actually entered on the performance of 
his duties, is guilty of negligence in discharging them. The 
rule in question cannot however be extended, so as to render 
a mere gratuitous agent guilty for non-feasance ; as for instance, 

— in refusing to assume the office which he had voluntarily 
offered to assume, — the reason being that, under the circum- 
stances now supposed, there would bo no consideration at all 
to support the promise of the agent (y). 

Thus, — ^A. is the owner of a vessel, which 13 . vohmtarily 
undertakes to got insured ; B. neglects to do so, and tho 
vessel beina lost. A*, thus sustains damage through tho non- 
performance of his undertaking by B., — A. will bo without 
redress (r). 

To cases falling within the opoi’ation of the rule just stated, 
further roforenco will bo made in connection with tho law of 
bailments (s). 

Tho third class of cases to which attention must specially 'SOT^touiSSa 
be drawn, ponding this inquiry as to the nature of a right of 
action^ ca; delicto founded on the breach of a private duty and 
'consequential damage, has boon already sufficiently indicated (<). tiai damage. 
It is characterised by the existence of fraud on the part of 
the defendant, prejudicing the plaintiff (/). 

Fraud and deceit in the defendant, and damage to the 
plaintiff, it has been said, “ are a sufficient foimdation for the 
action on the case, though no benefit accrue to the defendant. 

The action will lie whenever there has been the assertion of a 
falsehood, with a fraudulent design, as to a fact, when a direct 
and positive injury arises from such assertion ” (m). In any 


(9) Balfe ▼. Wett, 13 0. B. 466, 
and cases there cited. See Simpson v. 
Lamh, 17 C. B. 603. 

(r) So held in Thoime v. Deas, 4 
J^ohns. (U. S.) B. 84 ; cited arg. 13 C. 
B. 470. 


(a) Post, Chap. 3, sect. 2. 

(t) Ante, pp. 342 et seq. See also 
WUkin ▼. Heed, 16 0. B. 192 ; Mifne 
T, Marwood^ Id. 778, which is a 
rather curious case. 

(»4) Judgm. White v. Merritt, 3 
u u 2 
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TORTS GENERALLY: 


Right of ac- 
tion founded 
on the moli- 
olouft doing 
of an act, 
and conse- 
quential 
oamago. 


Olassifloa- 
iion of torts 
adopted in 
the ensuing 
Chapters. 


case of this kind the plaintifP’s cause of action is ihat he has 
been damaged by the defendant’s fraud (x). Simple fraud (y) 
or misrepresentation (g) gives no cause of action, and unless 
the plaintiff can show that ho has been injured by it he will 
not succeed. 

I In the fourth and last class of cases hero demanding notice, 
‘ the right of action ^ delicto is founded upon the maliciom 
• doing of a wrongfiil act and consequential damage to the plain- 
^tiff. As in the ensuing chapter of this work an inquiry re- 
specting the legal signification of the word * malice ’ will 
become necessary, it will suffice for the present to refer to an 
action for a malicious prosecution, or for a malicious arrest, 
the nature whereof is hereafter considered («), and also to the 
cases below cited {b), as indicating the precise nature of the 
right of action just alluded to. 


Having thus sufficiently investigated the nature of and in- 
g^dients in a right of action ex delicto {c), I shall in the 


Sdd. (U. S.) R. 866-7 ; ChUders v. 
Wooler, 29 L. J., Q, B., 129, and 
cases there cited ; Denton y. Greixt 
Northern R, (7., 5 B. & B. 860, See 
post, Chap. 4. 

(«) If, however, ‘*A. makes a false 
statement, upon which the plaintiff 
would not have acted Ixut for a subse- 
quent false statement by B., A. would 
not be liable to an action. B. would be 
the causa causans per Bramwell^ 
B., Teuton Y. Wade, 18 C. B. 882. 

(y)‘Per Parke, B, Price y, Hexoett, 
8 Exch. 148. 

(f) EoBtwoodY. Bain, 3 H. A N. 738. 

(а) Post, Chap. 2. 

(б) Rogers v. Macnamara, 14 C. B. 
27, where the defendant^ who had em- 
ployed the plaintiff as conductor of 
a metropolitan stage carriage, was 
charged with wrongfully and mdi- 
aously damaging and deling the 


plaintiff’s license. With the above 
case, however, should be compared 
HurreU v. Ellis, 2 C. B. 295, where a 
declaration for a like wrong, not aver- 
ring malice, was upheld. See also 
Iladdcm v. Lott, 15 C. B. 411 ; Col- 
lins V. Cave, 4 H. & N. 225. 

(c) A right of action for an injury to 
the wife, child, or servant of the com- 
plainant, will fall under the second or 
third of the above classes of rights of 
action ex delicto, according as the cir- 
cumstances of the particular case dis- 
close a breach by the defendant of a 
public or of a private duty. A right 
of action ex delicto, available at suit 
of personal representatives under Loid 
Campbell’s Act or otherwise, with a 
view to benefiting the estate of the de- 
ceased, may be referred to one or other 
of the above three classes, regard being 
had to its specific nature. 
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ensuing chapters proceed to speak — Ist, of Torts to the Person 
and Pcputation ; 2ndly, of Torts to Property, whether Beal 
or Personal ; 3rdly, of Torts not directly affecting the Person, 
Beputation, or Property. 

Besides tho convenience of the arrangement just suggested 
for an elementary treatise, there is, to some extent, authority 
for its adoption ; for instance. Sir Henry Finch (rf), tells us, 
that our law regards tho person above his possessions, — life 
tod liberty most, — ^freehold and inheritance above chattels, — 
and chattels real above personal. 

{d) Discourse of Law, p. 29. 
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CirAPTER II. 

TORTS TO THE PERSON AND REPUTATION. 

“ The right of personal security,” says Sir W. Blackstone («), 
“ consists in a person’s legal and uninterrupted enjoyment of 
his life, his limbs, his body, his health, and his reputation,” 
to each of which ho may be said to have a natural inherent 
right which cannot be wantonly destroyed, infringed, or re- 
stricted “ without a manifest broach of civil liberty ” (b ), — 
laying in very many cases the foundation of an action for 
damages. 

Torts to the Person, with a consideration of which this 
chapter may properly commence, include 1. Bodily injuries, 
whether direct, as assault and battery ; or consequential, 
resulting from negligence or otherwise ; 2. Injuries to the 
health or comfort of an individual ; 3. Toris which affect 
personal liberty. 

1. To the constitution of a right of action for a bodily injury, 
whether direct or consequential, it is material, in \io 

observe, that the existence of an evil intention in the mind of 
the wrong-doer is not essential. “Though a man doth a 
lawful thing, yet if any damage do thereby befall another, he 
shall answer it, if he could have avoided And again, 

“ trespass may sometimes lie for the consequences of a lawJ^ 
act ” (rf), thus, “ if a man assault me, and I lift up my staff to 
defend myself, and in lifting it up [undesignedlf/'] hit another, 

(а) 1 Bla. Cora., p. 129. 422 ; Gibbon t. Pepper^ Salk. 687. 

(б) 1 Bla. Com., p. 130. {d) Per Blackstone^ J., Scott t. 

(c) Lambert v. Bessey, T. Eaym. Shepherd^ 2 W. Bla. 894. 
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an action lies by that person ; and yet I did a lawful thing ” (e) 
in endeavouring to defend myself. The case of Weaver v. 
Ward (/), moreover, clearly shows that trespass will lie for a 
mere mischance — for an act done by the defendant casualiter 
et per infortunium et contra voluntatem suam — the accident- 
not having been inevitable nor occasioned by the plaintiff’s 
negligence. 

Perhaps, however, the most convincing proof which can bo 
given that our law will not excuse a person charged ex delicto 
by reason of the absence from his mind of any wrongful or 
malicious motive is this, that even a lunatic will be civilly 
answerable for his torts although wholly incapable of design — 
a ^ctrine flowing from the general principle already intimated, 
that, whenever one person receives an injury or bodily hurt 
directly from the voluntary act of another, that is a trespass, 
although there were no design to injure (^f). 

So, to an action brought for bodily injury, caused by neg- 
ligence or want of skill, the mere absence of a design to injure 
will not furnish groimd of defence. Although, in determining 
the amount of damages to be awarded to the complainant in 
such a case, a jury Avill doubtless look at all the surrounding 
circumstances which accompanied the doing of the act com- 
plained of, and, inter alia, at the apparent animus of the 
defendant (A). 

Whether an act causing bodily hurt to another were or were 
not purposely done to effect that end may, indeed, as regards 
the criminal liability of the actor, be most material. The 
object which purely civil procedure has in view is, however, 
rather the compensation of a private wrong. sustained, than the 
punishment of a public offence. 

Having premised these general remarks, I will now briefly 

(«) Lcmbert t. Beste^j, T. Baym. (jgY Wemer v. Wwrd, Hob. 184, 
423 ; Undenoood'yr. Hewson, Str. 596; Bac. Abr. “Trespass” (G.) ; Crou v. 
Leame r, Bray, S East, 595, 596. Andrews, Cro. Elis. 622. 

(/) H(AMtrt, 134. (fi) Post, Chap. 5. 
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notice the remedies afforded by our law for bodily injuries, 
direct or consequential. 

An assault may be committed without actual battery ; an 
attempt or offer to beat another without touching him, as if 
one lifts up his cano or his fist in a threatening manner at 
another, or strikes at but misses him (*), — “ a threat of violence 
exhibiting an intention to assault, and a present ability to 
carry the threat into execution ” (k ) — ^will amount in law to an 
assault. So also, d fortion, does a battery, which includes an 
assault (T) aud is described as the unlawful beating of another 
— ^tho least touching of another’s person, wilfully or in 
anger (w) ; for “ the law cannot draw the lino between 
different degrees of violence, and therefore totally prohib^ 
the first and lowest stage of it — every man’s person being 
sacred, and no other having a right to meddle with it in any 
the slightest manner ” (>/). An assault, however, must be an 
act done against the will of the party assaulted ; it would be 
“ a manifest contradiction ih terms to say, that the defendant 
assaulted the plaintiff by his permission ” (o). An act primd 


{i) 3 Bla. Com. 120. 
ije) Per Jervh^ C. J., Read v. Coker j 
13 C. B. 850, 860, where various 
authorities upon this subject are cited ; 
(of which see particularly Stephma v. 
Myera^ 4 Car. & P. 349) ; Jonta v, 
WyUe^ 1 Oar, & K. 257 ; BUthe v. 
Barnard^ 9 Car. & P. 626 ; Reg. v. 
St. George^ Id. 483 ; Reg. v. Jamea, 1 
Car. & K, 630 ; Ootoard r. Baddeley, 
4 H. & N. 478. 

In Cobbett v. Gh^ey^ 4 Kxch. 744, 
Pollock^ C. B., observes as follows : — 
own I have considerable doubt whe- 
ther any mere threat, not in the 
slightest degree executed, that is, a 
l^rson saying to aether, *lf you do 
not move, I shall such and such 
force,’ is an assault. My impressionism 
that it is not. 1 do not know at what 
distance it is necessary for the party to 


be. No doubt, if you direct a weapon, 
or if you raise your fist within those 
limits which give you the means of 
striking, that may be an assault ; but 
if you simply say, at such a distance as 
that at which you cannot commit an 
assault, *1 will commit an assault,’ I 
think that is not an assault.” In Atl- 
aop V. Allaopf 29 L. J., Ex., 315, 
the same learned Judge observes, *‘If 
a sword is flourished at such a distance 
that it would be impossible to hurt any 
person, it would not be an assault.” 

(l) Bull. N. P., 7th ed., 15 a. 

(m) 3 Bla. Com. 120. As to what 

may constitute a battery, see also Par- 
sell V. 8 Ad. & E. 602 ; Rj(m* 

linga v. Till^ 3 M. & W. 28. 

(n) 3 Bla. Com. 120. 

(o) Chriatophera<m v. Bare, 11 Q. 
B. 473, 477. See Kavanagh v. Gvdge^ 



TO THE PERSON. 


666 


facie amounting even to a battery is, moreover, in some cases, ' 
^^justifiable or lawful, as where one who hath authority, a 
parent or master, gives moderate correction to his child, his 
scholar, or his apprentice (j>). So also on the principle of self- 
defence ; for if one strikes me first, or even only assaults me, 

I may strike in my own defence, and if sued for it may plead 
eon assault demesne (y), or that it was the plaintiff^s own 
original assault that occasioned it. So likewise, in defence of 
my goods or possession (r) ; if a man endeavours to deprive me 
of them, I may justify laying hands upon him to prevent him, 
and, in case he persists with violence, proceed to beat him 
away ” (s). There is, however, a manifest distihetion between 
endeavouring to turn a man out of a house or close, into which 
he has previously entered quietly, and resisting a forcible attempt 
to enter ; in the first-mentioned of these cases a request being 
necessary ; whereas, in the latter, it is not (t). Again, the , 
captain of a vessel conveying passengers may justify an assault 
committed for the preservation and maintenance of duo order 
and discipline on board (i^). And in the exercise of an office, 
as that of churchwarden or beadle, a man may lay hands upon 
another to turn him out of church and prevent his disturbing 


7 M. & Gr. 316 ; E, v. Mead^ 2 Car. 
& K. 957. 

(p) Seo Penn v. Wardy 2 Cr. M. & 
R. 338 ; Winterhurn v. Brooks^ 2 Car. 
K. 16. 

((/) The plea of son assault demesne 
states, That the plaintiff first as- 
saulted the defendant, who thereupon 
necessarily committed the alleged as- 
sault in his own defence : ” 0. L. Proc. 
Act, 1852, Sched. (B.), No. 45. See 
Miynarty v. Broohsy 6 Car. & P. 684. 

(r) See Uolmes v. Bagge, 1 E. & B. 
782 ; Roberts v. Taylery 1 C. B. 117 ; 
Wearer v. Bushy 8 T. R. 78, 81 ; 
Uaylivg v. Okeyy 8 Bxch. 531 ; Qay~ 
lard V. Morrisy 3 Id. 695. 

As to the right of the owner of land 


to enter forcibly theieupon, and to eject 
the wrongful occupant, see the cases 
collected ante, Book I., Chap. 5. 

As to the right of the owner of land 
to eject from it one who has entered 
under a parol licence, see Wood y. 
Leadbittery 13 M. & W. 838 ; Judgm. 
Adams v. AndrewSy 15 Q. B. 296. 

(s) 3 Bla. Com., pp. 120-1 ; Aider- 
son Y. WaisteUy 1 Car. & K. 358. 

(0 Polkinhom y. WrighJty 8 Q. B. 
197, 206 ; and cases cited ante. Book 
I., Chap. 5 ; TulUy v. Reedy 1 Car. & 
P. 6 ; Jelly y. Bradleyy Car. k M. 
270. See Arg. 3 Exch. 696 ; Griffiths 
Y. Dv/nnetty 7 M. & Gr. 1002. 

(a) Noden v. Johnson y 16 Q. B. 218. 
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the congregation by indecent behaviour during the performance 
of divine service (ce). If sued for such or the like battery or 
assault {y), a defendant will bo entitled to set forth the whole 
case, and plead that he laid hands upon the plaintiff gently — 
molUter manm imposuU (z), for the particular purpose above 
indicated. 

Inasmuch, thei)^ as an act primd fade amounting to a 
battery may be justifiable, a battery is defined to be the unlawful 
beating of another — for which, as for an assault, the remedy 
is by action of trespass; the declaration wherein sets forth 
that the defendant ‘ assaulted, and beat and (if the evidence 
to bo adduced* will support such a charge) wounded the 
plaintiff’ (a). 

Besides an assault or battery, other torts to the person might 
be specified — remediable in trespass or in case, according as 
they are direct or consequential — the nature whereof will suffi- 
ciently appear from the references infra if'). 

In cases such as are now adverted to, three several states 


(.r) Burton v. Henson^ 10 M. & W. 
105 ; Worth v. Terrinyton^ 13 M. & 
W. 781 ; WUliams ▼. GlenUtcVy 2 B. 
& 0. 699. See Hawe v. Planner^ 1 
Saund. 13. 

{y) An innkeeper cannot, howeyer, 
justify an assault under pretence of de- 
taining the plaintiff for a debt due to 
him : Sunbolf v, Alford, 3 M. A W. 
248. 

(f) See Oakes y. Wood, 3 M. & W. 
150 ; Gregory y. Hill, 8 T. R. 299 ; 
Noden y. Johnson, 16 Q. B. 218. 

(a) According to the old form, the 
words ‘^nsultnm fecit, yerberayit, yul- 
nerayit et male tractayit^” were used as 
significant of the cause of action. 

As to pleading paj^ent of money 
into Court in this action, see Th<ipipson 
y. Sh^pj^rd, 4 E. & B. 53. 

(5) As exemplifying or illustrating 
the nature of actions for direct bodily 


injuries, see Scott y. Shepherd, ante, 
p. 92 ; Weaver v. Ward, ante, p. 
663 ; Leame y. Bray, 3 East, 593, 
and cases there cited ; Chandler y. 
Broughton, 1 Gr. & M. 29 ; Qilhertso^i 
V. Richardson, 5 C. B. 502 — ^for bodily 
injuries caused by negligence, see Ellis 
y. Sheffield Oas Consumers Co., cited 
ante, p. 639; Overton y. Freeman, 11 
0. B. 867, and form of declaration there 
giyen ; Qoldthorpe y. Hardman, 13 
M. & W. 377 ; Dixon y. Bell, 5 M. & 
S. 198 ; Grote y. Chester ernd Holyhead 
R. (7., 2 Exch. 251 ; Moreton v. Har- 
dem, 4 B. & C. 223. 

As to injuries caused by mischieyous 
or ferocious animals belonging to de- 
fendant, see Hudson y. Roherts, 6 
Exch. 697 ; Card y. Case, 5 Cm B. 622 ; 
Jackson y. SmUhson, 15 M. & W. 563 ; 
May y. Burdett, 9 Q. B. 101. 
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of facts may present themselves raising difficulty : 1st, where 
the plaintiff has, by his own negligence or misconduct, con- 
tributed to cause the injury sustained; 2ndly, where the 
defendant acted by his agent or servant in the matter charged 
against Him ; 3rdly, where the relation of master and servant, 
or employer and employed, existed, eo as between the 

plaintiff and defendant. To each of the classes of cases here 
suggested, some few remarks, which will be found to have a wide 
application in connection with torts generally, shall be directed. 

With regard to the first of the three points just stated as 
likely to raise difficulty, viz. where the plaintiff has in some 
way himself contributed to the injury sustained, the rule is, 
that, “ although there may have been negligence on the part 
of the plaintiff, yet, unless he might, by the exercise of ordinary 
care, have avoided the consequences of the defendant’s neg- 
ligence, he is entitled to recover ; if by ordinary care ho might 
have avoided them, he is the author of his own wrong ” (c), 
and win bo held in law — upon the principle volenti non fit 
injuria — ^to have discntitlod himself to complain (</). 

“ Every person,” however, “ who does a wrong is at least 
responsible for aU the mischievous consequences that may 
reasonably be expected to result wider ordinary circumstances 
from such misconduct ” (e) ; and the question, whether or not 


(c) Per Parke, B., Bridge v. Grand 
Junction R, C., 3 M. & W. 243, and in 
DavUa y. Mann, 10 M. h W. 548 ; 
Martin v. Great Northern, R. 16 
C. B. 179, as to which see Cornman v. 
EaMern Counties R, C., 4 Bi. &N. 781, 
784; Toomey v. London, BriglUon, 
emd South Coast R. C.,Z C, B., N. S., 
146 ; Bllis v. London and South- 
Western R. C,, 2 H. & N. 424 : Holden 
y. Liverpool Gas Co., 3 C. B. 1 ; But- 
terfield y. Forrester, 11 East, 60 ; 
Marriott y. Stanley, 1 M. & Gr. 568 ; 
Williams y, Richards, 3 Car. & K. 81 ; 
post, p. 686. 


As to the rale obseryed in the Admi- 
ralty Cdnrt in cases of collision where 
both parties are blameable, see Vaiuc 
V. Sh^er, 8 Moo. P. 0 , C. 75 ; DoweU 
y. Gen. Steam Nav. Co., 5 E. A B. 206. 

(d) The aboye rule as to contributory 
negligence is also stated in judgm. Tuff 
V. Warman, 5 C. B., N. S,, 573 ; S. C., 
2 Id. 740 ; and applied in Senior y. 
Ward, 28 L. J., Q. B., 139, where the 
cases are collected. 

ifi) Per Pollock, C. B., Bighy y. 
Hewitt, 5 Exch. 243, and in Greenland 
y. Chaplin, Id. 248. 


'Where 
plaiiiitiffbas 
contri bitted 
to ii^jury. 

1 
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tlie complainant contributed to tbe mischief that happened, by 
'want of ordinary caution, is necessarily one of degree, to be 
answered by reference to the facts adduced in evidence (/). 
If the plaintiff voluntarily incurred danger so gr<%t that no 
sensible man would have incurred it) he will sue in vain for 
compensation (/). If the plaintiff voluntarily places himself 
iu a position relatively to the defendant, which he has no 
lawful title to occupy, or if, being cognizant of danger, ho 
Tolxmtarily exposes himself to it, he way, ipso facto, preclude 
himself from insisting that there has boon negligence in the 
defendant productive of damage to himself (y). 

It may be well to add, that, for an accident which happened 
entirely without default on the part of the defendant, or blame 
imputable to him, he will not bo responsible (A) ; the onus, 
however, of establishing this defence will bo cast upon the 
defendant, where the facts are such as raise a primA. facie 
case against him (i). 

The rule as to contributory negligence is applicable whore 
an infant of tender years is under the care of an adult through 
whose negligence a bodily hurt is done to the infant — the neg- 
ligence of the person having charge of the child being looked 
upon as the negligence of the child itself (k). 


(/) Clayards v. Dethick^ 12 Q. B. 
439, 446. 

(gr) Lygo v. Newhold^ 9 Exclil 302 ; 
-with which compai'e Lynch v. NardiUj 
1 Q. B. 29 ; Singleton y. Eastern 
Counties E, C., 7 0. B., N. S., 287 ; 
Greoit Northern R. C, r. Harrison^ 10 
Exch. 376 ; Bird v. Holbrook, 4 Bing. 
628 ; CastveU v. Worth, 5 E. & B. 
849 ; DoweU v. Sheppard, Id. 856 ; 
Assop y. Yates, 2 H. & N. 768, 771 ; 
Griffiths y. Qidlow, 3 H. & K. 648. 

(7t) Per Dallas, C. J., Wakenvem y. 
Robinson, 1 Bing. 215 ; Hall y. Feam- 
Uy, 3 Q. B. 919 ; Gibbon y. Pepper, 
Salk. 637, 638. 


(i) Skinner v, London, Binyhton, 
and South Coast R, C., 5 Exch. 787, 
789 ; Piggot v. Eastern Counties R. 
C; 3 C. B. 229 ; Vaughan y. Taff 
Vale R, C,, 29 L. J., Ex., 249, re- 
yorsing >8. (7., 3 H. & N. 743 ; per 
Lord Defiman, C. J., Cwrpue y. Lon- 
don and Brighton R. C, 5 Q. B. 747. 
See Templeman y. Haydon, 12 G. B. 
507 ; PerrenY, MonmovlhshireR, and 
Can. 11 C. B. 855« 

As to eyidence of negligence, see the 
cases cited ante, p. 637, n. {z). 

(k) Waite y. North-Eastern R. C., 
] E. B. & E. 719. 
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Secondly, it was observed by Rolfe, B., on a recent occa- 
sion (0, that “ the liability of any one, other than the party 
actually guilty of any wrongful act, proceeds on the maxim, 
qui fadtpmr aKum facit per ae. The party employing has the 
selection of the party employed, and it is reasonable that he 
who has made choice of an unsldlful or careless person to 
execute his orders, should be responsible for any injury resulting 
from the want of skill, or want of care, of the person employed ; 
but neither the principle of the rule nor the rule itself, can 
apply to a case where the party sought to be charged docs not 
stand in the character of employer to the party by whoso neg- 
ligent act tho injury has been occasioned ” (m). Upon this 
subject (one very comprehensive and important) of the liability 
of the master for the act of his servant, the two loading 
decisions arc iMughery. Pointer (»), and Qimrmanv. Piirnett (o). 

In Laugher v. Pointer the facts were as under-mentioned : 
— ^The owner of a carriage had hired of a stablo-koopor a pair 
of horses for his carriage for tho day, tho driver being pro- 
vided by tho owner of the horses : and it was held by Lord 
Tenterden and Mr. Justice lAttIcdale (whoso opinions in this case 
have since been recognised as law), that tho owner of the carriage 
was not liable for an injury caused by the negligence of the 
driver. In this case, it must bo observed, there was no evidence 
of any kind of contract or agreement between tho owner of the 
carriage and the coachman who caused the injury, which circum- 
stance is very material with reference to what is there said by 
the learned judges just named. “According to the rules of law,” 
says lAttkdale, J., “ every man is answerable for injuries occa- 
sioned by his own personal negligence ; and ho is also answer- 
able for acts dono by the negligence of thoso whom the law 
denominates hia servant ; because such servants represent the 

if) Judgm. 4 Exoh. 255. post, p. 687. 

* (m) Bt the remarks of Lord (n) 5 B. & C. 547. 

Cranworih^ in Barton »hili Coal Co v. (o) 6 M. & W. 499. 

Reidf 3 Maoq. H. L. Ga 282-4, cited 


LlaWUiarbrl 
master for ' 
tortious act 
of hiB ser- 
vant. 
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master himself, and their acts stand upon the same footing as 
his own. And in the present case the question is, whether the 
coachman, by whose negligence the injury was occasioned, is 
to be considered a servant of the defendant. For^e acts of 
a man’s own domestic servants there is no doubt but the law 
makes him responsible ; and if this accident had been occa- 
sioned by a coachman who constituted a part of tho defendant’s 
own family, there would be no doubt of the defendant’s 
liability ; and the reason is, that he is hired by the master, 
either personally, or by those who are entrusted by tho master 
with the hiring of servants, and he is therefore selected by the 
master to do tho business required of him.” Tho principle of 
these remarks is in truth expressed by tho maxim respondeat 
superior, which applies not only to domestic servants who may 
have the care of carriages, horses, and other things in the 
employ of the family, but “ extends to other servants whom 
tlie master or owner selects and appoints to do any work, 
or superintend any business, although such servants be 
not in the immediate employ or under tho superintendence 
of tho master.” 

Thus, “ if a man is the owner of a ship, he himself appoints 
the master, and ho desires the master to appoint and select the 
crew ; tiie crew thus become appointed by the owner, and are 
his servants, for tho management and government of the ship ; 
and if any damage happens through their default, it is tho 
same as if it happened through the immediate default of 
the owner himself {p). So, the same principle prevails 


(p) See Martin v, Temperley^ 4 Q. 
B. 298 ; Dunfoi'd v. Trattles, 12 M.. 
& W. 529 ; Fenton v. City of JCuhlin 
Steam Packet Co.^ 8 Ad. & E. 835 ; 
(Mhhertsm v. Pareonsy 12 0. B. 304 ; 
Bodrignee y. Melhuishy 10 Exch. 110. 

In Sekaater v. McKellary 7 E. & B. 
724, Lord Campbelly 0. J., deliyeriDg 
judgment, says, that the owner, al- 
though the ship be chartered, “is 


clearly liable for a collision arising from 
the improper management of the ship, 
and for what the master does within 
the scope of his general authority as 
master which cannot be ascribed to his 
agency as charterer.” Where the lessee 
of a ferry hired of the defendant for 
the day a steamer and creweto convey 
his passengers across, the defendant 
was held liable for damage caused to a 
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i^the owner of a farm has it in his own hands, and he does 
not personally interfere in the management, but appoints 
a bailiff, or hind, who hires other persons under him, aU of 
them being«paid out of the funds of the owner, and selected 
by himself, or by a person specially deputed by him ; if any 
damage happen through their default the owner is answerable, 
because their neglect or default is his, as they are appointed 
by and through him (q). So in the case of a mine, the owner 
employs a steward or manager to superintend the working of 
the mine, and to hire under- workmen, and he pays them on 
behalf of the owner. These under- workmen then become the 
immediate servants of the owner, and the owner is answerable 
for their default in doing any acts on account of their em- 
ployer” (r). And the same kind of reasoning would manifestly i 
apply in many other cases, as where, in the absence of any 
special contract or agreement between the parties (s), it is ' 
sought to charge a railway, or other incorporated company, 
for damage caused by the negligence of its officora or 
servants. 

The judgment of the Court of Exchequer in Sharrod v. 
The London and NortJir- Western R. C. (t) (where the plaintiff 
sued the defendants in trespass for driving a railway engine 
with great force and violence against his sheep, and so destroy- 
ing them), may usefully bo cited as illustrating the remark 
last made, and as throwing additional light upon the extent 
and nature of the liability imposed upon a master for the 

tortious act of his servant. “The immediate act,” there 

I 

observed the Court, “ which caused the damage to the plain- 
tiff’s cattle was the impact of a machine, which was under the 
control of a rational agent, the servant of the defendants ; 

* 

passenger by tbe negligence of the thatcher hired by him to do thatching^ 
crew ; Dalyell v. Tyrer, 28 L. J., Q, work at weekly wages for his profit. 

52. (r) Judgm. 5 B. & C. 654. 

(g) See Holmes ▼. Onion, 2 C. B., (s) See MackuY, Zondonand SouiA- 

N. S., 790, where the defendant was Western JR. O., 2 Ezch. 415. 
held responsible for the act of a (^) 4 Bxch. 580. 
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not ro mueb so indeed as a horse or carriage draw by hoi^t 
or propelled by medranioal power along an ordinary highway 
would be, in which cases both the direction and the speed of 
th^^aohine are under government ; but still in siich a degree, 
as to make the cases similar.” With regard to the point auh 
judice, viz. the liability of the defendants in trespass for the 
injury done to the plaintiff’s sheep, the Court then proceeded 
to observe, that the case before them might be decided “ os if 
the damage had been done by an ordinary carriage drawn by 
horses ; and, it being now settled that an action of trespass 
will lie against a corporation (u), we may consider, for the 
present purpose, the defendants as one natural person, and the 
carriage under the care of his servants. Now the law is well 
established, on the one hand, that, whenever the injury done 
to the plaintiff results ff’om the immediate force of the defendant 
himself, whether intentionally or not, the plaintiff may bring 
an action of trespass ; on the other, that, if the act be that of 
the servant, and * be negligent, not wilful, case is the only 
remedy against the master (ar). The maxim, gui fadt per 
alium fadt per se kendersithe master liable for all the negligent 
acts of the servant in the comse of his employment (y) ; but 
that liability does not make the direct act of the servant the 
direct act of the master. Trespass will not lie against him ; 
case will, in effect, for employing a careless servant, but not 
trespass ; unless, as was said by the Court in Morley v. Qaie- 
ford (»), the act was done ‘by Im cmnmand ; ’ that is, unless 
either the particular act which constitutes the trespass is 
ordered to be done by the principal, or some act which com- 


(u) Maund v. Monmouthshire Can, 
Co. 9 4 M. k Gt. 452 ; Eastern Coun- 
ties R, C, y. Broom, 6 Exch. 814. See 
ChiUon V. London and Croydon E, C7,, 
15 M. & W. 212. 

(os) The principle laid down in 
Lmgher y, Pomter, and Q,wirman y. 
Bu/m^t (antotp. 669), << has no bear- 
ing on an action of trespass, in which 


a party may be liable as a co-trespasser 
for the immediate act of another, 
though that other be^jiot his servant : ” 
per Cresswell, J., McLaughlin v. 
Pryor, 4 M. & Gr. 61. 

(y) See, howeyer, Dansey y. Rich- 
ardson, 3 E. & B. 144. 

(s) 2 H. Bla. 442. 
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^i^ses it ; or some act which leads by a physical necessity to 
tho act complained of. The former is the case where one as 
servant is ordered to enter a close to try a right, or otherwise ; 
J:he latter, when such a case occurs as Gregory v. Piper ^), 
where the rubbish, ordered to be removed, from a natural 
necessity fell on the plaintiff’s soil ; but when the act is that 
of the servant in porforming his duty to his master, the rule 
of law we consider to be, that case is the only remedy against 
the master, and then only is maintainable when that act is negli- 
gent or improper ; and this rule applies to all cases where the 
carriage or cattle of a master is placed in the care and under 
the management of a servant, a rational agent {b). . . In all 
cases where a master gives the direction and control over a 
carriage, or animal, or chattel to another rational agent, tho 
master is only responsible in an action on tho case for want of 
skill or care of the agent” (c). 

The foregoing extracts from the judgment in Sharrod v. 
The London and North Western R. C., have been given, not so 
much with a view to illustrating the rather technical distinction 
between case and trespass, as for tho purpose of indicating 
various and dissimilar states of facts under which respectively 
a master may bo answerable ex delicto for the acts of his ser- 
vant {d). Tho general grounds of this liability arc indeed 
sufficiently stated in Laugher v. Pointer (c), and in Quarman 


(a) 9 B. & C. 591 ; there a master 
ordered his servaut to lay down a quan- 
tity of rubbish near his neighbour's 
wall, but so that it might not touch the 
same \ the servant used ordinary care 
in executing this order, but some of 
the rubbish naturally ran against the 
wall ; the master was held liable in 
treppoBs. 

(5) Judgm. 4 Exch. 586. 

(e) Id. ibid. ; McManus v. Cricketf, 
1 East, 1 06 ; per ParJee^ B., Oardem 
Y. Roltf 4 Exch. 366. 

{d) See, also, Giles v. Taff Vale JR. C., 


2 E. & B. 822. The rule **respondeat 
superior” applies in the case of a 
body corporate, which may be liable 
for libel published by order of the cor- 
poration : Whitfield v. SoiUh Eastern 
JR, O.f 1 E. B. & E. 11‘5 ; see, also, 
Lawson v. Bank of London, IS C. B. 84 
— or for the intentional mbfeasance of 
their servants, Green v. London Gene* 
ral Omnibus Co,, 7 C« B,, N. S., 290. 

A corporation may also sue for libel : 
Metropolitan Seiloon Omnibus Co v. 
Hawkins, 4 H. AN. 87. 

(e) Ante, p. 669. 
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V. Burnett (/), where it is said, “upon the principle that gw*' 
facii per alium facit per ae, the master is responsible for the acts 
of his servant; and that person is undoubtedly liable, who 
s%l in the relation of master to the wrong-doer, — ^he who. 
had selected him as his servant, fiom ^hc knowledge of or 
belief in his skill and care, — and who could remove him for 
misconduct (ff), and whose orders ho, was bound to receive and 
obey; and whether such servant has been appointed by the 
master directly, or intcrinediatcly through the intervention of 
an agent authorised by him to appoint servants for 'him, can 
make no difference. But the liability, by virtue of the prin- 
ciple of relation of master and servant, must cease where the 
relation itself ceases to exist ” (//). 

Hence, when ho who does the wrongful act, either in person 
or by his servant, exercises an independent employment, his 
immediate superior will not be liable; as in Milligan v. 
Wedge (i), where damage was done by a bullock through the 
careless driving of a boy employed by the drover, who was 
himself in the employment of the butcher, to whom liability 
was accordingly held not to attach ; or in Rapson v. Cuhitt {J), 
whore the injury complained of was done by the negligence of 
the servant of a gas-fitter employed by the defendant, a builder, 
who had himself contracted to make certain altei’ations in a club- 
house, — and who, it was held, could not be made responsible 
for the damage thus occasioned ; or in Ocerton v. Freeman {li), 


if) « M. & W. 499. 

{jg) The mere fact that a railway 
compaDy has, by agreement with one 
who has contracted to make a portion 
of the line, pow-er to remove his work- 
men for incompetence, will not suilice 
to criate the relation of master and 
servant between tho company and the 
workmen. In this case the contractor 
would be the master : Recdic v. Lomlttn 
and North Western R. (7., 4 Exch. 244. 

(A) The liability of the master of a 
ship for the negligence of the stevedore 


and his men was elaborately considered 
in Blaikie v. Stemhridgey 6 0. B., N. 
S., 894, 911, 

(/) 12 Ad. & E. 737. 

{j) 9 M. & W. 710. * ^ 

’{k) 11 0. B. 867, where many 
authorities upon the subject above 
alluded to are collected ; of which see 
particularly Knight v, Exch. 

721 ; Burgess v. Grag^ 1 0. B. 678 ; 
Reedie v. London and Nor^h Western 
R» C., i Exch. 244. See al£»o Peachey 
V. Rowland^ 13 G. B. 182. 
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wliere the facts were as follow: — ^the defendants had- been 
employed by certain paving commissioners to pave a par- 
ticular distiict, and contracted with B. to pave one of the 
streets included in such district. B.’s workmen, whilst pacing 
the street, left a heap of stones at night in so unsafe a position, 
that the plaintiff fell over it and sustained an injury. There 
was no evidence to show that the defendants had interfered in 
or sanctioned the placing of the ston^ ; and it appeared that 
B. was in reality acting under the dii’cction of the engineer 
and surveyor of the commissioners. Upon these facts the 
defendants were held not liable ; for “ the relation of master ; 
and servant,” observed Maulc, J., “ has no existence in a case 
like this. ... I think the present case falls within the principle 
of those authoi'ities which have decided that the sub-contractor, 
and not the person with whom he contracts, is liable civilly, 
as well as criminally, for any wrong done by himself or his 
sertants in the execution of the work contracted for ” {1). 

But although it is established by Laugher v. Pointer, and 
QiMnnan v. 'Burnett, that, if the owner of a carriage hires ' 
horses of a stable-keeper, who provides a driver, through whose 
negligence an injury is done, the driver must in general bo 
considered as the servant of the stable-keeper or job-master, — ^ 
the conclusion of law will, nevertheless, be different if there 
be special circumstances in the case shewing an assent, either 
express or implied, to the tortious act complained of by the 
party hiring the horses (/«), or shewing that the individual 
whom it is sought to charge, had control over the servant 
whose act caused damage, and was in fact dominus pro tem- 
pore (tn) ; and the same general principle applies where the 
carriage and horses are borrowed for the day («) ; thou||h a 

(Z) See, further, in illustration of Steel y. South Baetern JR, 0., 16 C. B. 
the above remarks : Cuthherteon v. 550. 

ParsonSt 12 C. B. 304 ; Allen v. Hay- McLaughlin v. Pryot\ 4 M. 

wmdy 7 Q. B. 960 ; Duncan v. Find- Or. 48 ; S, 0,^ 1 Car. h M. 354. 

Utter^ 0 01.. & F. 894, 904, followed (») See Hart r. Crowley, 12 Ad. U 
in Thomson v. MUehell, 7 Id. 564 ; E. 378 ; Taverner v. Little, 5 Bing. 

X X 2 
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person hiring or borrowing a carriage, and proriding horses 
and servants would be liable (o). 

Further, where the injury in question was committed by 
thei defendant’s servant wilfully ^ whilst not employed in the 
master’s service, and whilst not acting within the scope of his 
authority, a remedy cannot be had against the master — the 
servant only will be liable (p) ; as if, for instance, a servant 
authorised merely to distrain cattle damage feasant, drives 
cattle from the highway into his master’s close, and there 
distrains them {q) ; or if he wantonly, and in order to effect 
some purpose of his own, strikes the plaintiff’s horses, and 
thereby causes an accident (r). Should, indeed, the servant be 
guilty of negligence, productive of an injury to the plaintiff, 
whilst on his master’s business, as when driving his master’s 
carriage, although he may at the • time be going out of the 
direct road for some purpose of his own, the master may be 
answerable (s). ^*No doubt,” observes Jervis, C, J., ill a 
recent case (t), a master may be liable for injury done by 
his servant’s negligence, where the servant, being about his 
master’s business, makes a small deviation, or even where he 
so exceeds his duty as to justify his master in at once dis- 
charging him,” but at all events, if the master is liable 
where the servant has deviated, it must be where the devi- 
ation occurs in a journey on which the servant has originally 


N. C. 678 ; Stables v, 1 Car. & 
P. 614; Wheatley y. Patrick^ 2 M. & 
W. 660. 

(o) Groft y, Alison^ 4 B. & Al<1. 
690 ; SeoU v. Seotf, 2 Stark. N. F, G. 
438. 

(v^Lyms ▼, Martin^ 8 Ad. & E, 
612^%0/eiiiaw t. Piehes^ 16 C. B. 
104 ; M^'Manus v. CrieJeett, 1 East, 
106 ; Leame . y. Bray^ 3 Ea.st, 593 ; 
Middleton y. Fowler, 1 Salk. 282; 
Lamb y. Path, 9 Car. A P. 629. 

( 7 ) Lyons v. Martin, S Ad. A S. 
612. 


(r) Croft y. Alison, 4 B. A Aid. 
690, 592 ; Lamb v. Path, 9 Car. A P. 
629 ; Gregory y. Piper, 9 B. AC. 
691; JIuzzey y. Field, 2 Cr. M. A -B. 
432 ; per Erie, J., Freeman y. Posher, 
13 Q. B. 786 ; cited, per Bramwell, 
B., CoUelt y. Foster, 2 H. A N. 361. 

(«) Joel y. Morison, 6 Car. A P. 
601 ; Sleath y. Wilson, 9 Car. A P. 
607. 

(<). Mitchell y, Crassweller, 13 C. 
B. 287, 246, with which eom])are 
PeUten y. Peq, 2 C. B., N.,S,, 606. 
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started on his master’s business ; in other words, he must be 
in the employ of his master at the time of committing the 
grierance.” No liability attaches to the master if the servant, 
without his leave or knowledge, take his carriage, and with 
it commit an injury, because in this case the master has not 
entrusted the servant with tlie carriage, or commissionod him 
to perform any service (e«). 

It seems, moreover, true, as a general proposition, that, 
where one employs another to do an act which may be done 
in a lawful manner, and the latter, in doing it, unnecessarily 
commits a public nuisance, whereby injury results to a third 
person, the employer will not bo responsible for such injury {x). 
If, however, A. employs B., a contractor, to do an unlawful 
act — cx. gr. to erect a nuisance in the public highway — which 
B. does by his work-people and servants, A. will be answerable 
in an action of tort for damage thence resulting to a third 
party {y). The two preceding propositions are clearly in 
accordance with the dictates of common sense, as well as 
sustainable by the authorities cited in support of them. 

It should here, perhaps be noticed, that cases are to bo 
found in the books which seem to shew that wider liability 
attaches to the owner of real than to the owner of pereonal 
property in respect of an injury resulting from its negligent 
management (s). It may, however, be considered as settled, 
that no such distinction as here adverted to docs in truth 
exist; unless perhaps in cases where the act complained of 


(t^) Mitchell V. CraemeUery supra; 
SUath V. Wilson^ 9 Car. & F. 607 ; 
Lamb ▼. Palk^ Id. 629 ; Goodman t. 
Kennell^ 3 Car. k P. 167 ; Jod 
MorUoiiy 6 Car. & P. 501. 

(x) Peachey ▼. Rowland^ 13 C. B. 
182 ; with which compare Sadler 
Mevdock, 4 £. & B. 570 ; MiUe y. 
HoUon^ 2 H. & N. 14. 

(jf) ElUe^ V. Sheffield Qae Coneumer'e 
Ch.y 2 B. & B. 767* • 


(e) See Bash v. Steinman^ 1 B. & P. 
^404 ; Judgm. 4 C. B, 800, 801 ; per 
' Litdedale^ J., 5 B. & C. 559, 560; 
Judgm. 6 M. & W. 510 ; Le^ y. 
Pounds, 4 Taunt. 649. 

Bandleson y. Murray, 8 Ad. & B. 
109, aud Bwrgtss v. Gray, 1 C. B. 
578, may be supported without auy 
reference to the distinction aboye al* 
luded to. 
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amounts in law to a nuisance, and where the owner of the 
premises whereon tlic nuisance is erected is himself in occu- 
pation of them (a), or has in some manner participated in or 
expressly sanctioned tho erection of the nuisance. 

If a landlord lets premises not in themselves a nuisance, but 
which may or may not he used by the tenant so as to become 
a nuisance, and it is entirely at the option of the tenant so to 
use them or not, and tho landlord receives the same benefit 
whether they are so used or not, tho landlord cannot be made 
responsible for tho acts of the tenant, and d fortion ho would 
not bo liable if he had taken an obligation from tho tenant not 
to use them so as to create a nuisance, oven without reserving 
a right to enter and abate a nuisance if created {b). 

In Rcedie v. The London and North Western H. C. (c), the 
Court observes, with reference to tho point above mooted, 
as follows : — “ It is not necessary to decide whether, in any 
case, tho owner of real property, such as land or houses, may 
be responsible for nuisances occasioned by tho mode in which 
his property is used by others not standing in the relation of 
servants to him, or part of his family. It may be that in some 
cases ho is so responsible. But then his liability must be 
founded on tho principle that he has not taken due care to 
prevent the doing of acts which it was his duty to prevent, 
whether done by his servants or others. If, for instance, a 
person occupying a house or a field should permit another to 
carry on there a noxious trade, so ns to be a nuisance to his 
neighbours, it may bo that ho would be responsible, though 
the acts complained of were neither his acts nor the acts of his 
servants. He would have violated the rule of law, sic uiere tuo, 
ut q^num non lo'das ” (d). If however A., the owner of land, 

(a) See BUhop v. Trustees of Bed- (c) 4 Exeb. 244. 

/orc2 Charity, 29 L. J., Q. B., 53; B, (d) Jadgm. 4 Exch. 256-257 > 

O., 28 Id. 215 ; Preston v. Norfolk R, Judgm. Rich v. Bfuter^eld^ 4 C. B. 

2 H. & N. 785. 802. See Gott ▼. Qandy, 2 E. & B. 

(5) Judgm. Rich Y. Basterjield, 4 0. 845 ; Ahtp^ t . Grant, 3 E. & B. 

B. 804-5. 128. 
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contracts with B. to do work or to erect buildings upon it, and 
B.’s workmen do an injury to the owner of the adjoining land 
by carrying away materials belonging to him, A. will not, 
unless he interfered in the tortious transaction, be responsible 
for it (e)". 

Thus far has been discussed the liability of a master for the 
tortious act of his servant — of the employer for the tortious 
act of the -employed — ^where there is evidence adducible of an 
authority to do the act in question, either express, or implied 
from the relation which exists between the actual wrongdoer 
and the party charged. I propose, in the next place, to inquire 
as to the effect of ratifying or adopting a wrongful act, as 
regards the liability of him who thus ratifies or adopts it. 

Now, as on the one hand it is true, that, “ if a servant 
commit a trespass by the command or encouragement of his 
master, the master shall bo guilty of it, though the servant is 
not thereby excused, for ho is only to obey his master in matters 
that are honest and lawful ” (/) ; so, also/" ho that receivoth a 
trespasser, and agrceeth to a trespass after it be done, is no tres- 
passer, unless the trespass was done to his me or for his hoiefit; 
and then his agreement subsequent amounteth to a command- 
ment ” {g)'i. The main question in regal’d to liability by ratifi- 
cation will, accordingly, be this — was tho tortious act, alleged to 
have been ratified, originally intended to be done to the use 
or for the benefit of the party who is said to have subsequently 
ratified it P If so, the party ratifying the antecedent act will be 
liable in respect of it ; ex. gr., a corporation may thus become 
liable for an assault committed by their servant (4). 

The doctrine of " ratihabitio ” is, however, unquestionably 


(c) Oayford v, Nickolls^ 9 Exch. 
702. 

(/) 1 Bla. Cora. 430 ; Sands v. 
Child, 3 Lev. 352 ; Jones v. JIart, 1 
Ld. Raym. 738 ; Britton v. Cole, 1 
Salk. 408 ; Stephens v. Elwall, 4 M. 
k S. 258. 


(gr) 4 Inst. 317 ; Wilson v. MJker, 
4 B. & Ad. 014 ; Byginyton v. Mayor 
of Lichfield, 5 E. & B. 100. 

(7i) Eastern Counties R, C, v. 
Broom, 6 Exch. 314. See Roe v. 
Birkenhead, Lancashire, and Cheshire 
Junction R, C,, 7 Exch. 36, 40. 
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of more difficult applicatiou in reference to torts than in re- 
ference to contracts (t). If A., professing to etct by my authority 
does that which primd facie amounts to a trespass, and I 
afterwards assent to and adopt his act, there he is treated as 
having from the beginning acted ,by my authority,- and I 
become a trespasser, unless I can justify the particular act 
which is to be deemed as having been done with my previous 
sanction (A;). In this case the party ratifpng becomes, as it 
were, a trespasser by estoppel — at all events — he is precluded 
from denying that he gave antecedent authority for that act 
which he afterwards admits h’mself to have authorised {jt). 

An apt instance of the effect of ratifying a tort presents itself 
in Sull V. Picket'sgill {l)‘ There the plaintiff, an uncertificated 
bankrupt, sued the defendants in tresp^ for breaking open his 
house, and seizing goods belonging to him acquired since the 
bankruptcy. Now in this case it appeared that the defendants 
had become creditors of the plaintiff whilst uncertificated ; that 
at the time of the seizure they did not even know who were the 
assignees under the bankruptcy ; but that, after the action had 
been commenced, and before plea pleaded, they (the defendants) 
obtained a surrender from the assignees of their interest in the 
effects seized. It was held, that this surrender had a retro- 
spective operation, so as to protect the defendants by clothing 
them with the rights and title of the assignees. “ The rule of 
law,” said Dallas, C. J. (m), “ is, that he, for whom a trespass 
is committed, is no trespasser unless he agrees to the trespass ; 
but if he afterwards agrees to it, his subsequent assent has 
relation back, and is equivalent to a command, according to 
the well-established maxim omnis ratihaMtio retrotrahitur et 
mandaio priori ceqniparatur.” It may be proper to direct 
attention specifically to one point which was urged on behalf 
of the plaintiff in Hull v. Pichersgill, viz. — that the defendants 

(f> Ante, p. 809. (1) 1 B. & B. 282. See Hedop 

(A) See Judgm. Bird ▼. Brovm, 4 Baher^ 8 Bxoh. 411. 

Bxoh. 799. (m) 1 B. & B. 286. 
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had not assuped to act at the time of makii^ their seizure 
for the benefit of the assignees. To this, however, it was 
answered, that every presumption was to be made against a 
plaintiff circumstanced as above described ; and further, that 
the subsequent application to tha assignees for their assent to 
what had been done, “ was a recognition by the defendants as 
well of the assignees’ interest in the property, as that those 
interests had been remembered in the seizure.” 

In Wilson v. Tumman (i»), the rule now under notice is fully 
and elaborately stated, in these words : — “ That an act done 
for another by a person not assuming to act for himself but for 
such other person, though without any precedent authority 
whatever, becomes the act of the principal, if subsequently 
ratified by him, is th^ known and well-established rule of law. 
In that case the principal is bound by the act, whether it be for 
his detrhnent or his advantage, and whether it be founded on 
a tort or a contract, to the same extent as by — and with all 
the consequences which follow from — the same act done by 
liis previous authority.” , But this is not so where the actual 
wrong-doer at the time of committing the tort in question 
assumed to act for himself only, and not as agent for or as 
servant of another; so that if a bailiff take a heriot, claiming 
property in it himself, the subsequent agreement of the lord 
would not amount to a ratification of his authority as bailiff at 
the time ; but if he took it at the time as bailiff of the lord, 
the subsequent ratification by the lord would make him bailiff 
at the time (o). 

The distinction here insisted upon is practically important. 
If, for instance, a judgment creditor issues execution against his 
debtor, and directs the sheriff acting under the writ to seize 
goods belonging to some third party, such previous difection 
would undoubtedly make the execution creditor a trespasser ; 

(n.) 6 M. & 0r. 236, 242-3 ; per y. Hantei'^ 2 G. B. 334 ; WrixfJU V. 
Bramwtll^ B., WUhtrs y. Parker^ 4 Croohesy 1 Scott, N. B. 685. 

H. k N. 534 ; per CoUmcm^ J., Walker (o) Judgm. 6 M. & Ghr. 243. 
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because all who procure a trespass to be done ye trespassers 
themselves, and the sheriff woiild be supposed not to have taken 
the goods merely under the authority of the writ, but as the 
servant of the execution creditor. If, on the other hand, we 
suppose that the sheriff, acting under a valid writ by tho com- 
mand of the Court, and as the servant of the Court, seizes the 
wrong person’s goods, a suhsequent declaration by tlio plaintiff 
in the original action, ratifying and approving the taking, 
would not suffice to aHor its original cliaractcr, and make it a 
wrongful taking by the execution creditor (^;). 

Leivis V. Jtead (q), is well worthy of notice in connection 
with this subject, viz. as to tho offect of*ratifyiug a tort. There 
a landlord authorised bailiffs to distrain fur rent due to him 
from his tenant of a farm, exprassly directing them not to take 
anything except on tho demised premises. The bailiffs, however, 
distrained cattle belonging to another person (supposing them 
to bo the tenant’s), beyond tho boundary of the farm. The 
cattle were sold, and tho landloid received the proceeds. Upon 
those facts the Court of Exchequer hold, that tho landlord was 
not liable in trorcr for the value of tho cattle, unless it wore 
found by tho jury that ho had ratified tho acts of the bailiffs 
with knowledge of the irregiitaritg ; or unless it wore found that 
he chose, without inquiry, to take the risk upon himself, and to 
adopt the whole of their acts. Hence, we may infer that a prin- 
cipal will not be liable in trc.spass for tho act of his agent, unless 
he either authorised it bofo'’ohand, or subsequently assented to it 
with knowledge of what had been improperly done (r). 

Further: the case of Huron v. Denman («), tried at bar 
before the Court of Exchequer, is important, as shewing the 
effect of tho ratification of an act, primd facie tortious, done by 
an agent ; and although it was there held, that the paity who 
had ultimately ratified tho trespass could not be made respon- 

(p) Judgm. 6 M. & Or. 244. JJaselcvY. 5 C. B., N S,580; 

(q) 13 M. & W. 834. Collett ▼. Foster, 2 H. & N. 356, 361. 

(r) FreemaHT, Fosltcr, 13Q.B. 760; («) 2 Exch. ^7. 
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sible for it, y||( the general effect, operation, and applicability 
of the doctrine of ratihabitio were judicially admitted and 
recognised. In the case just cited, the facts were these : — the 
action, which was in trespass, was brought by a slave-dealer, 
resident on the coast of Africa, and there canying on liis 
trade, against a commander in the British navy on that station, 
whose duty it was to enforce the provisions of a certain treaty 
between our own and the Spanish Government, for the sup- 
pression of the Slave-trade. The gist of the action was, that 
the defendant had committed a trespass in destroying the 
property, and carrying off the slaves of the plaintiff; and in 
answer to this charge the defendant put on the record a series 
of pleas, by some of which ho justified the alleged torts as 
having been done by command of the Crown, — a defence which, 
if established, would be good on groiinds of general ^jolieg, 
which protects the servants of the public from liability in respect 
of any acts done by them in the regular course of discharging 
their ofiicial duties {t). The principal question to bo decided 
in Buron v. Denman, accordingly, was, whether the conduct of 
the defendant in carrying away the slaves, and committing the 
other alleged trespasses, could be justified as an act of state, 
done by authority of the' Crown ? It was not, indeed, con- 
tended that there was any previous authority for the acts 
complained of. The justification of the defendant depended 
upon an alleged subsequent ratification of his acts. How, 
in this case, there was ample evidence to show that the 
Government had expressed their approval, and intimated 
their adoption of the acts of the defendant, and it conse- 
quently only remained to consider, whether the rule of law 
applicable amongst private individuals, in reg^d to the 
effect of ratification, applied also to the Crown. The Court 
held that it did so apply; and that the defendant was 

(t) Johnetonty. SutUm, 1 T. R. cited Broom'e Piact., rol. 1, pp. 

510 ; per BulUVf J., MaebecUh v. et seq. 

Haidimandf 1 T. R. 182 : and cases 
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accordingly justified in what he had done, wh£||^ acting in the 
public service. 

As, on the one hand, liability may be incurred by the adop- 
tion of a tortious act antecedently done, so, on the other hand, 
may benefit in some cases bo derived from the ratification of 
an act primd facie and ostensibly wrongful ; thus, — where an 
act, which if unauthorised would amount to a trespass, lias been 
done in tho name and on tlie behalf of another, though with- 
out previous authority from him, his subsequent ratification 
may enable the party on whoso behalf tho act was done to 
take advantage of it, and to treat it as having been done by his 
direction. But this doctrine must bo taken with the qualifi- 
cation, that tho ‘act of ratification take place at a time and 
under circumstances when the ratifying party might hiimelf 
have lawfully done the act which he ratifies («). 

The conclusions arrived at in the preceding pages, with 
reference to the doctrine of ratification, may thus briefly be 
presented t — 

1. If A. commit a trespass, whether to tho person or to 
property, professing at tho time to act on behalf of B., though 
without authority from him, and B. afterwards knowingly 
ratify the trespass, B. may thus be rendered liable for it. 

2. If A. docs a tortious act, cither on behalf of himself or 
as agent for B., and C., with whom A. has had no previous 
communication in regard to it, afterwards ratifies or adopts the 
act, C. will not, by so ratifying or adopting it, incur liability 
ex delicto in respect of it. 

3. One who adopts and ratifies an act done in his name or 
on his behalf, though without previous authority from him, 

(«) Jndgm. Vird ▼. Brown, 4 Exefa. retrospeotiVe ratiSotition of a tort 
798*9 (where some cases are cited illns- by one meaning to act as agent for him 
trating the above doctrine) ; cited who ratifies it» and as to the question 
Judgm. Simplon v. Eggington^ 10 whether the effect of such ratlfica 
Ezeh. 849, where the Court remark, tion will be to render the act dis* 
that in Bird v. Brown grave doubts punishable if done at the time without 
are suggested as to the effect of the authority. 
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may, sometimiB (v), thereby enable himself to tahe advantage 
of the act done, provided he could himself lawfully have done 
it at the time when in fact it was performed. 

Thirdly, the principle, upon which a master is in general 
liable to answer for accidents resulting from the negligence or 
unskilfulness of his servant, clearly does not apply to protect 
the servant guilty of such negligence or want of skill against 
the claim of a third party who has been injured thereby (ir). 
Nor, if the servant by his own unskilfulncss sustain injury, 
can he claim damages from his master, upon an allegation that 
his own negligence was in point of law the negligence of his 
master l[y). Where, moreover, several servants possessed of 
competent or reasonable care and skill are omploj'cd by the 
same master, and injury results to one of them from the 
negligence of anethcr follow-servant, the master is not in 
general responsible. “Put the case,” observes the Court of 
Exchequer (s), after laying down the foregoing propositions, 
“ of a master employing A. and B., two of his servants, to 
drive his cattle to market. It is adjnitted, that, if by the 
unskilfulness of A. a stranger is injured, the master is respon- 
sible. Not so if A. by his unskilfulness hurts himself; he 
cannot treat that as the want of skill of his master. Suppose, 
then, that, by the unskilfulncss of A., B. the other servant is 
injured, while they arc jointly engaged in the same service, 
there we think B. has no claim against the master. They 
have both engaged in a common service, the duties of which 
impose a certain risk on each of them ; and, in case of negli- 
gence on the part of the other, the party injured knows that the 
negligence is that of his fellow-servant, and not of his master. 


See eases cited, Judgm. 4 Exch. 
709-800. 

(x) Ante, p. 679. 

(y) Jndgm. 5 Exch. 350. 

(s) Judgm. HtUchin$on v. Yorir, 
Newcastle^ and Berwick R. O-, 5 
Exch. 361 ; Acc. Wigmore v. /oy, Id. 
354 ; Skipp v. /Jan^^/lff^Couniiee R. 


O-f 9 Exch. 223 ; PvUt^ey y. Fowler ^ 
3 M. & W. 1 ; Voee y. Lemeashire ajid 
Yorkshire R. 0., 2 H. & N. JTSS. 738 
(where, however, the rule did not 
Apply) : Bynen y. Leack^ 26 L. J., 
Ex., 221 ; Grijfitks y. Oidlow, 3 H. A 
N. 64S ; Wiggett y Fox, 11 Exch. 
832w 


Liability of 
master to 
want for 
injury sus- 
tained by 
latter iu his 
sorvioo. 
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He knew, when he engaged in the service, that he^was exposed to 
the nsk of injmy, not only from his own want of skill or caro, 
but also from the want of it on the pait of his fellow-servant ; 
and ho must be supposed to have contracted on the terms that, as 
between himself and liis mastci, he would lun this risk ” (a) 

The nile above stitcd, holds in icgard to a mere volunteer 
who assists the servants of another whilst engaged in thou 
ordinal y employment (ft) 

But although a mastci is not in general responsible to one 
servant for an injury occasioned to him by the negligence of a 
fellow-servant while they are acting in one common seivice, 
yet this rule must bo received with the qualifacation that tho 
master docs not pcisonally interfere in causing the huit com- 
plained of (c), and shall hue taken due caro not to expose his 
servant to uim isoiiablo iisks (c/j Tho servant, for instance, 
when he engages to lun the risks of his service, including those 
arising from tho negligence of fellow-servants, has a right to 
undoi stand that tho mister h is taken reasonable care to protect 
him from such iisks by associating him onlj’’ with persons of 
ordinary sLiU and care (< ) 

Ncithei would a master bo exempt from responsibility to his 
servant foi an injuiy occasioned to him by tho act of anothei 
seivint, wlicic the servant injured was not, at tho time of the 
injuiy, acting in the service ol his master In such a case, 
the sorvint injured is substantially a sti anger, and entitled to 
all tho pi i\ lieges nhicli he would have had if he had not been 
a servant (/■) Tho lulo is smiilir 1111010 the complainant 
sustains a hurt through tho negligence of defendant’s servants 


(a) See Skijyp v Eastern CoinUies 
(7 , 9 £xoh 223 , Priestley v 1 oti 

lOf 3 M W ^ , Wintti Itotiom v 
WnyAf, 10 M 109, cited pci 

Coltmdge^ J , 2 E & B 2«>3 

(b) Dtqg v Midland 72 1 H 

N 778} with which conpaie Ahiaham 
V Reynolds^ 8 H & N 143, 150 
(e) Roberts v Smit/i, 2 H & N 
213 , 0/ mondr IloUand^ IB B 


102 , Williams r Clough^ 2 H & N. 
2b3,Giiffithsr G%dloWy311 &N 648, 
X>ynen r Leach^ 26 L J , Ex , 221 

(d) See Marshxdl r Stewart, H L , 
Much 13th, 1835 

(e) Jud^m 5 Bxch 353, Tarrant 
r Webb, 18 G ^ 797 , Ormond r 
Holland, supra 

(/) Jud^o^l^Exch 352 
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when not undei* the same control as liimself, or engaged with 
him in effecting some common object (ff). 

In T/ie Barionshill Coal Company v. Ueid {h), which came 
before the House of Lords on appeal from the Court of 
Session in Scotland, the question for decision was whether, if 
in the working of a mine one of the servants employed is 
killed or injured by the negligence of another servant employed 
in some common work, that other servant having been a com- 
petent workman and properly employed to discharge the duties 
intrusted to him, the common employers of both are responsible 
to the servant who is injured, or to his representatives, for the 
loss occasioned by the negligence of the other? 

In answering the above question in the negative. Lord 
Cramvorth offera some remarks which will here be apposite, 
and which seem to exhaust the subject touched u2>on in the 
preceding pages («)> viz. the doctrine of our law respecting the 
liability of a master to a stranger or to liis own servant for 
bodily hurt sustained through negligence : — “ Where,” ho 
says, “ an injuiy is occasioned to any one by the negligence of 
another, if the person injured seeks to charge with its cou- 
sequcnccs any j)orson other than him who actuidly caused the 
damage, it lies on the person injured to show that the circum- 
stances -were such as to make some other person resj)on8iblo. 
In general, it is sufficient for this purpose to shew that the 
person whose neglect caused the injury was at the time when 
it was occasioned acting not on his own account but in the 
course of his employment as a servant in the business of a 
master, and that the damage resulted from the servant so 
employed not having conducted his master’s business with 
due care. In such a case, the maxim ‘ respondeat superior ’ (7) 
prevails, and the master is responsible.” 

Thus, if a servant driving his master’s carriage along the 

(i)) Ahralitxm, v, Reynolds^ 5 II. & (/) Et vide iHir 

N 143; per Lord Chelmsford^ C., 3 Bationshill Coal Co. v. McGuire^ 3 
Macq. H. L. Ca. 307. ^lacq. II. L. Ca. 306 et »eq. 

{h) 3 Macq. II. L. C%^66. {j) Leg Max., 3rd ed., p. 759. 
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Idgliway, carelessly runs over a bystander, or if a gamekeeper 
employed to kill game, carelessly fires at a hare, so as to shoot 
a person passing on the gi-ound, or if a workman employed by 
a builder in building a house, negligently throws a stone or 
brick fi'om a .scaffol4» and so hurts a passer by : in all these 
cases (and instances might be multiplied indefinitely) the 
person injured has a right to treat the wrongful or careless 
act as the act of the muster : qM fadt per alitim facit per 
$e (k). If the master himself had driven his carriage im- 
properly, or fired carelessly, or negligently thrown the stone 
or brick, he would have been directly responsible, and the law 
does not permit him to escape liability because the act com- 
plained of was not done with his own hand. Tie is considered 
as bound to guarantee third persons against all hurt arising 
from the earolcssness of himself or of those acting under his 
orders in the course of his business. Third persons camiof, or 
at all events may not, know whether the particular injury 
complained of was the act of the master or the act of his 
servant. A person sustaining injury in any of the modes 
I have suggested, has a right to say, I was no party to your 
carriage being driven along the road, to your shooting near 
the public highway, or to your being engaged in building a 
house. If you chose to do, or cause to be done, any of these 
acts, it is to you and not to your servants, I must look for 
redress, if mischief happens to me as their consequence. A 
largo portion of the ordinary acts of life are attended with 
some risk to third persons, and no one has a right to involve 
others in risks without their consent. This consideration is 
alone sufficient to justify the wisdom of the rule which makes 
the person by whom or by whose orders those risks are incurred- 
responsihle to third persons fur any ill consequences resulting 
from want of due skill or caution.” 

“ But,” continues Lord Crnmcorfh, in the case above cited, 
** do the same prinriples apply to the case of a workman injured 

(i) Leg. Max., 3r<l cd., p. 
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by the want of care of a fellow-workman engaged together in 
the same work P I think not. When the workman contracts 
to do work of any particular sort, he knows, or ought to know, 
to what risk he is exposing himself; he knows, if«uch be the 
nature of the risk, that want of care oni^c part of a follow- 
workman may he injurious or fatal to him, and that against 
such want of care his employer cannot by possibility pro- 
tect him. If such want of dkre should occur, and evil is the 
result, he cannot say that he does not know whether the master 
or the servant was to blame. He knows that the blame was 
wholly that of the servant. He cannot say the master ni»5d 
not have engaged in the work at all, for he was party to its 
being undertaken. 

“ Principle, therefore, seems to mo opposed to the doctrine, 
that the responsibility of a master for the ill consequences oi’ 
his servant’s carelessness is applicable to the demand made by 
a fellow- workman in rc.spcct of evil resulting from the careless- 
ness of a fellow-workman when engaged in a common work ”(/). 

Prior to the stat. 9 <& 10 Viet. c. OJl, intituled “An Act foriActinnfin 
compensating the families of persons killed by accidents,” an 
action was not maintainable against one who by his negligence 
occasioned the death of another, for in such a case the rule of 
law applied — actio personalis niorifur cam persond (///). Hy 
sect. 1, however, of that statute, it is enacted, that “ whensoever 
the death of a person shall bo caused by wrongful act, neglect, 
or default, and the act, neglect, or default is such as would (if 
death had not ensued) have eii titled the party injured to 
maintain an action and recover damages in respr>ct thereof, 
thon and in every such case the person who would have been 


(l) 3 Macq. H. L. Ca. 282-4. The 
learned lord whose words are above 
oited then proceeds to comment seriatim 
on the following cases : — Priestley v. 
Fotoler^ 3 M. & W. 1 ; IliUchinson v. 
York^ Newcastle j and Berwick R. C., 
5 Exch, 349 ; Wigmore y. Jay^ Id. 
354 ; Sldjrp v. Eaetem QotmtUs R. O., 


9 Exch. 223 ; Couch v. Sled^ 3 E. d: 
B. 402 ; ->alBo on the Scotch appeal 
cases — PafersoH v. Wallace^ 1 Macq. 
H. L. Ca 748 ; Bryden v. Sfewa/t, 2 
Id. 30. 

(m) Leg. Max., 3rd ed., p. 811. 

See, also, iter Parke, B,, Armsiaorfft 
y, South-Eastern R, C.,11 Jui. 758. 
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liable if death had not ensued, shall be liable to an action for 
damages notwithstanding the death of the person injured, and 
although the death shall have been caused under such cir- 
cumstancoe as amount in law to felony ” (u). By sect. 2 of the 
statute above mcntipicd, it is further enacted, that “ every 
such action shall bo for the benefit of the wife, husband, 
‘parent (o), and child (p) of the person whose death shall have 
been so caused, and shall bo brought by and in the name of 
the executor or administrator of the person deceased ; and in 
every such action the jury may give such damages as they 
Aay tliink proportioned to the injujy resulting from such death 
to the parties respectively for whom and for whose benefit such 
action shall bo brought ; and the amount so recovered, after 
deducting the costs not recovered from the defendant, shall be 
divided amongst the before-mentioned parties in such shares 
as the jury by their verdict shall find and direct.” Sect. 3 
of the same statute further enacts, “ that not more than one 
action shall lie for and in rcsj)ect of the same subject matter of 
complaint ; and that every such action shall bo commenced 
within twelve calendar months after the death of such deceased 
person and in evoiy action brought under the Act, it is re- 
quired (sect. 4) that the plaintiff on the record shall, together 
with the declaration, " deliver to the defondant or his attormy, 
a full particular of the person or persons for whom and on 
whoso behalf such action shall bo brought, and of the nature 
of the claim in respect of which damages shall be squght to 
be recovered.” 

The rules of law applicable in actions brought by personal 
representatives under the above statute are identical with those 
applicable in actions of tort brought for bodily injuries at suit 

(n) As to tile suspeDslon of the right father and stepmother. 

of action in ‘this case at common law, (/>) By sect. 5, the word “child” 
ante, p. t‘7. shall include son and daughter, and 

(o) By sect. B, the woid “jiareut” giaudson and granddaughter, and step- 
shall include father and mother, and son and std})danghter. 
grandfather and giandmother, and step- 
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of the injured parties themselves (;). If the deceased by his 

own negligence or carelessness materially contributed to the 

'accident (»•), his representatives will not be entitled tp recover. 

Should it be contended that the actual wrongdoer stood in the 

relation of servant to the defendant, witiH a view to casting 

liability upon the latter, and should it appear that in fact such 

relation did not exist between them, hut that some link in the 

• 

chain which had been r^ed upon as connecting them together 
was in truth wanting, the action brought for compensation 
will not be sustainable (s). Further, if it be shown that 
the injury which caused death was occasioned by the negligence 
of the deceased’s fellow-servant in the course of their common 
employ, such latter person being possessed of q|pipetent care 
and skin (f), a like result will follow. 

In aiv action founded upon the statute before us (the 
operation whereof, it will be noticed, is confined to cases in 
which death has been caused by negligence), tlio measure of 
damages is not the loss or suffciing of the deceased, but tb(> 
pecuniary loss, actual or prospective («), resxdtiug to his family 
from his death ; nor can the jury, in assessing the amount of 
compensation to bo awarded to the persons on whose behalf 
the claim to it is put' forward, take into consideration the 
mental anguish sustained by them (r). 


(q) Tiicher v. Chaplin, 2 C. & K. 
730 ; Barnes v. Ward, 9 C. B. 392 ; 
Dahin v. Brown, 8 C. B. 92 ; Birhett 
V. Whitehaven Junction B. C,, 4 II. & 
N 739 ; Manley v. St. Helenas Can. 
and R. C., 2 H. & N. 840 ; Cotton v. 
Wood, 29 L. J., 0. P., 333 : and cases 
cited ante, pp. 667 et seq. 

(r) Thorogood ▼. Brian, 8 0. B. 
•116; CaUlin v. Hills, Id. 123. SeS 

Holder^ ▼, Liverpool Gas Co., 3 C. B. 
1 ; Flower v. Adam, 2 Taunt. 314; 
and cases ante, pp. 667, 668. 

(«) Reedie v. London and Norths 
Western R. 0,, and HohhU v. The 
Sgme, 4 Exch. 244. 


(t) Hutchinson v. The Yorje, New- 
castle, and Berwick R. C., 5 Exch. 
343 ; W/gmo7*e v. Jay, Id. 354. 

(a) Franklin v. South-Eastern R. 
C., 3 n. & N. 211, 21 4 (where tlio 
Court say that the damages should be 
calculated in leference to a reasonable 
expectation of pecuniary benefit, as of 
right or otherwise, from the continuanco 
of the life :”) followed in Dalton v. 
South-Eastein R. C., 4 C. B., N. 

296, 306; Duckworth v. Johnson, 4 
II. & N. C63. 

(x) Blake r. Midland R. C., IS Q 
B. 93. And see an article on the 
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h.ilo of un- 
wholoaoine 
fpod. 


2. Following the ^rangcment specified at p. 662, 1 propose, 
in the next place, to .speak of torts to. the health and comfort 
of individuals, which are clearly to ho included under the 
general &ead of Torts to the Person. Injuries affecting the 
health of an individual, civilly cognisable by Courts of law, 
may be committed in various ways, ex. gr. — Where, “ by any 
unwholesome practices of another, a man sustains any apparent 
damage in his vigour or constitution. As by selling him bad 
provisions or wine ; by the exercise of a noisome trade which 
infects the air in his neighbourhood; or by the neglect or 
unskilful management of his physician, surgeon, or apothecary. 
For it hath been solemnly resolved, that mala praxis is a great 
misdomeauoi^aud offence at common law, whether it be for 
curiosity an^xperimout or by neglect ; because it breaks the 
trust which the party had placed in his physician and tends to 
the patient’s destruction ” (y). 

Treating very biiefly of the Various torts to the health and 
comfort of individuals in the order indicated in the above 
passage, I may first observe that, in linruhy v. BoUeft (s), a 
question raised as to the civil liabilities of a butcher ■^ho sells 
meat unfit for human food was learnedly discussed ; and the 
conclusion there come to was, that victuallers, butchers, and 
other common dealers in provisions, are not merely in the same 
situation as dealers in other commodities, and liable under the 


measure of damages iu cases as 
are above adverted to : Jur,, vol. IS, 
p. 1 (citing Groves v, London and 
Brighton if. O., cor. Jervis^ C. J., 
Dec. 15, 1852). The Ist sect, of the 
Act (9 & 10 Viet. c. 93) recites that 
is oftentimes righlT and expedient 
that the wrongdoer iit such case should 
be answerable in damages” — not al- 
ways, That means if damages have 
been sustained \ if not, tbe action is 
not maintainable : i^er PollocJcy C. B , 
Dnehnorth v. Johnson^ 4 H. k N. 55.5. 


(//) 3 hia. Coin. 1^2, citing D 7 \ 
GroenveWa caacy J Ld. Baym. 214. 

Mr. Obitty albo says (Gen. Pract., 
vol. 1, p. 42), “ The health of an indi- 
vidual may be injured by a public or 
private nuisance, as by breaking quaran- 
tine, by sale of unwholesome food, by 
4rant of due care in medical practl- 
tioneis, or by sudden alarms affecting 
tbe nervous svbtein.” 

t 2 ) 15 M & W, 644 See also 
Conrh V. Steely .3 K & B, 402. 
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same circumstances as they are, so that if an order be sent to 
them to be executed, they are^presumed to undertake to supply 
a good and morchtuitable article ; but they are also, liable to 
punishment fv selling cornipt victuals by virtue of an ancient 
statute (certainly if they do so kmmiiy/y, and probably if they 
do not), and are therefore responsible civilly to those customers 
to whom they sell such victuals, for any special or particular 
injury by the breach of the law which they thereby commit (a). 

In the next place, as regards nuisances calculated injuriously 
to affect the health or comfort of individuals, — the distinction 
between a puh/ic and a primte nuisance must here carefully be 
kept in view, — the mode of procedure for tlie abatement of the 
former being different from that available to an individual in 
respect of the latter. 

To constitute a publi<‘ imistiTice, the thing complained of 
must be “.‘^uch as in its nature or its consequendes is a nuisance 
— an injui’y or a damage to all pei-sons wlio come within the 
sphere of its operation, though it may b«' so in a gi’oater degree 
to some than it is to otheis. ” {h). For example : if, during the 
operation of a manufactoiy, volumes of noxious smoko or of 
poisonous effluvia arc emitted ; to persons who are at all within 
the reach of the.s<‘ operations, a nuisance, in the popular sense 
of the term, is committed ; although U) those who aro nearer 
to the manufactoiy in question the nuisance and inconvenience 
c.iused by it may be greater than it is to those who are more 
remote from it. fcJo the stopping of the Xing’s highway is a 
nuisance to all who .may have occasion to travel upon that 
highway ; it may be a much greater nuisance to a person who 
hqs to travel along it every day than it is to an individual who 
has to travel along it only once a year ; bu| it is more or less a 
nuisance to every one who has occasion to use it — it is a ‘ public ’ 
nuisance (c). 

(ii) Jadgm 16 M. & W. 6:>4 ; 4lli De Hild, 2 Sim N. S. 1 12. 

Inst. 261 ; Chitt. Gen Pract., vo]. 1, (c) Judgm. 2 Sim. N. S. 143. 

])j». 42>43. In to the qu i-tion — uliat h a 

(6) Pex Kinderale^y V. 0., Sol tan v. public nu ranee? 5co aJuo Aif, Uen, v 
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If, however, the thing complained of is such that it is a 
nuisance to those who are more ipunediately within the sphere 
of its operation, but is no nuisance or inconvenience whatever, 
or is even advantageous or pleasurable to those ^ho are more 
removed from it, there the matter in question does not 
properly come within the meaning of the term * public * 
nuisance (<?). Thus, a peal of bolls may be an intolerable 
nuisance to one who lives very close to them, whilst to a person 
who resides at a distance from them the sound thereby pro- 
duced may bo pleasurable (f/). 

It does not, then, follow, because a thing complained of is 
a nuisance to several individuals, that it is therefore a public 
nuisance, ex. gr . — if a man by building up a waU darkens 
the ancient windows of several dijBTercnt dwelling-houses, 
ho is not in thus acting necessarily guilty of a public 
nuisance (e). 

Now, in tho case of a puhlie nuisance the remedy at law is 
by iudiotinent, the remedy in equity is by information at tho 
suit of the Attorney-Q-onoral. In the case of api'ipate nuisance, 
tho remedy at law is by action ; the remedy in equity is by 
bill(/). Where, indeed, that which is a public nuisance is 
also a private nuisance to an individual by inflicting on him 
some special or particular damage, the individual thus spe- 
cially ag^cved may have his private remedy at law by action 
or in equity by biU (g). 

From the foregoing jomarks will bo inferred tho extreme 
importance of determining tho true nature of an alleged nui- 
sance prior to advising respecting tho mode of proccduro which 
should be adopted in regard to it. « 


Sheffield Oas Consmm*8 3 De G. S. 138, 143. 

M. & G. 304 ; Imperial Qm Light {e) Id. 144. 

and Coke Co. y. Broadbent,! H. L. (/) Judgm. 2 Sim. N. S. 145; 8 

Ca. 600 ; Ci'owder y. Tinkler^ 19 Ves. Bla. Com. 219 ; Mitf. PL, 5th ed., p. 

617 ; Thome y. Taw Vale B. (7., 13 168. 

Beav. 10, 21 ,* Bostockv. North J^afford- (g) Judgm. 2 Sim. N. S. 145, citing 

ehire B. (7., 5 De G. & S. 684. Iveaon y. Moore^ Comb. 58, and other 

(d) Soltau Y. Be Jleldy 2 Sim. N. cases ; 3 Bla^ Com. 220 ; ante, p. 94. 
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It votild. of cotirse be useless to attempt to enumerate the 
yarioiis kinds of nuisances prejudicial to health, which are 
actionable by virtue of the principles above laid down. Upon 
this subject Aldred’s case (ft) may advantageously be consulted : 
it illustrates the rule of the !Eoman law there cited, prohibetur 
ne qitis faciat in suo quod nocere possit alieno (*). Without, then, 
dwelling at any length upon this part of the subject, it will pos- 
sibly obviate difficulty to observe that a private nuisance may 
bo to the person or to the property {k) of another ; it may be of 
a mixed kind (/), being in part productive of personal discomfort 
or annoyance to the plaintiff, in part causing a depreciation in 
the value of property occupied by him. As regai'ds the amount 
of poi'sonal inconvenience, the infliction whereof by another 
may be deemed to justify the interference of a Court of equity, 
or may sustain an action at law («»), the true test would seem 
to bo that suggested by KnighUBntco, V. 0., in Walter v. 
8elfe (»), in those words — Ought the inconvenience in question 
to bo oonsidoi'od in fact as more than fanciful, or as one of 
mere delicacy or fastidiousness (o) ; “ as an inconvenience 
materially interfering with the ordinary comfort physically of 
human existence, not merely according to elegant or dainty 
modes and habits of living, but according to plain, sober, and 
simple notions among the English people ? ” 

The action for negligent treatment of a patient, alluded to by 
Blackstone in the passage formoidy cited (/?), is sustainable 
upon this principle, that every person who enters into a learned 
profession undertakes to bring to the exercise of it a reason- 
able degree of care and skill. Ho does not, indeed, if ho be 


(A) 9 Rep. 57 b. 

(t) See JoncB t. PowcU^ Palm. 53G. 
(jfc) Post^ Chap. 3, sect. 1. 

■* (0 See White v. Cohen^ 1 Drew. 

312 ; Flight v. Thomas^ 10 Ad. & E. 
590 ; Bliss y. Hall^ 4 Bing. N. C. 183. 
^ {ni) As to the writ of injunction to 
restrain the repetition or continuance of 


a nuisance at common law^ see antei 
Book I., Chip. 5. 

(n) 4 De G. & S. 315, adopted in 
&oUa% Y. De Ueld^ 2 Sim. N. S. 159. 

(o) Lex non favet delicatorum votls, 
& Rep. 58 a. 

( 2 >) Ante, p. 692. 


Action for 

trcutmeiit 
of x>atieut. 
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a aui^on, undertake that he will perform a cure« nor does he 
undertake to use the highest possible degree of skill ; but he 
undertakes to bring a fair, reasonable, and competent degree 
of skill to the treatment of his patient ; and it will be for the 
jury, in any given case involving a charge of negligence, to 
say whether the injury complained of really was occasioned by 
the want of such skill in the defendant {q). 

3. Torts affecting personal liberty are False Imprisonment 
and Malicious Arrest. 

To constitute the injury of fulse impi'isonment (r), there are 
two requisites, the detention of the person, and the unlawful-r 
11 ^ of such detention. I had formerly (s) occasion to observe/> 
that “ the confinement of the pej’son in any wise is an impri> 
sonmont,” which may even be evidenced by the forcibly 
detaining of another in the public street (^). False imprison- 
ment consists in such confinement or detention without sufScient 
authority (u). As if A. is arrested on a criminal charge under 
a warrant against 13. (u>) } or if a warrant fur the apprehension 
of any one on such a charge directed to the constable of X., 
a parish in tlio county of Y., bo delivered for execution to a 
county constable of Y., and bo executed by him (y). In either 


Per Twda/, C. J., Lamithier v. 
PhipoSy 8 Car. & P. 47r», 479. See 
Sloiter Y, BaJeer^ 2 Wils, 359 ; Pipidn 
V. Sheppard, 11 Price, 400 ; Scare v. 
Pi^entice, 8 East, 348 ; Hancke v. 
Hooper^ 7 Car. k P. 81. 

As to tlio remedy for nogligence of 
an attorney, &c., see post^ Chap. 4. 

(r) The statutory form of declaration 
in an action for assault and false im- 
prisonment, adapted to an ordinary 
state of facts, charges, *Hhat the de* 
fendant assaulted and heat plaintiff, 
gave him into custody to a polic^pan, 
and oaused him to he imprisoned in a 
police office : ” C. L. Proo. Act, 18.52, 
Sohed. B., No. 26. 

(s) AntCrP. 


(0 As to the question — What may 
suffice to constituto an ** imprison- 
ment see further, Warnei' App, Bid- 
diford Resp., 4 C. B., N. S., 180, 
204-5 ; Bird v. Jones^ 7 Q. B. 742 ; 
Winght V. Wilson^ 1 Ld. Raym. 739 ; 
ArrwvaniUh v. Le Memrier^ 2 B. & 
P. N. R. 211 ; Cant v. Parsone^ 6 
Car. & P. 604 ; Wood v. LoMe^ Id. 
774. 

(a) 3 Bla. Com. 127. See Mostyn 
V. Fabrigas, Qowp. 161, and 1 Smith 
L. C., 4th ed. 528 ; Worth v. Ter~ 
rington, 13 M. k W. 781, 

{x) Hoye ▼. Butih^ 1 M. & Gir. 775. 
(y) Freegard v. Bames^ 7 Bxch. 
827. 
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of these oases, the arrest effected under the warrant will be 
illegal, as unauthorised by it ; and the party taking out the 
warrant, and dcUyering it to the constable, will be liable in ‘ 
trespass at suit* of the individual arrested. So, the wrongful ' 
removal of a prisoner from one part of a prison to another, ■ 
and bis detention in the part to which he is so removed, will 
lay the foundation of an action of trespass and false impiison* 
ment, in which even the Home Secretary may be liable, if it 
appear that the complainant was removed under a general order 
issued by such Secretary for the classification of the prisoners, 
which he had no legal authority to make (z). 

An arrest and iihprisoument may, however, bo justified 
in certain cases by reference to acknowledged piinciples of 
law, or as having been effected under the sanction of judicial 
process (a). 

For instance, it is laid down that a private person is justified 
in aiTesting any of the Queen’s subjects if' there bo a broach 
of tho peace actually continuing, or if he has reasonable ground 
to believe that a breach of the peace which hiis been committed 
will be renewed (6). It is also clear that any bystander may i‘ 
and ought to interfere to part those who make an afhay, and ; - 
to stay those who aro going to join in it; further — ^he may 
arrest the affrayers and detain them until their heat be over, 
and then deliver them to a constable (c) : the principle of these 
decisions being, that, “ for tho sake of the preservation of tho 
peace, any individual who sees it broken may restrain tho 
liberty of him whom ho sees breaking it, so long as his conduct 
shows that tho public peace is likely to be endangered by his 
acts”(t?). 


( 2 ) Oobbeti v. Orey, 4 Exch. -729. 
(a) It is said that there are two 
classes of idghtful arrest ; the one 
where the arrest is enjoined as a duty, 
the otherwhere it is permitted as justi- 
fiable*’ : Arg. jR. v. Ilowarth^ Moo. 0. 
0. 213. . Seo also Hawk. PL G., vol. 
2, 8th ed., p. 114 ; Newton v. Boodle^ 


8 0. B. 795. 

(6) Price v. Seeley^ 10 Cl. & P. 28 ; 
Grant v. Moeer^ 6 M. dc Qr. 123 ; 
Baynes v. Brewater^ 2 Q. B. 375. See 
Wooding v. Oxley ^ 9 Car. A P. 1. 

(c) Timothy v. Bimpaon^ 1 Or. M. k 
E. 767. 

(c^) Judgm. 1 Cr. M. A B* 762. 


t 



TORTS 


So, if a person comes into a house, or is in it, and makes a 
noise and disturbs the peace of the family, although no assault 
has been committed, the master of the house may turn him 
out, or call a policeman to do so (<?). And if* a man stations 
himself opposite to another’s house, making a disturbance, 
exciting others to disturbance and riot, and obstructing the 
public way, these are facts which may well amount to such a 
breach of the peace as justifies an arrest (/). 

It seems clearly established, however, that a private indivi- 
dual who has seen an affray committed, is not justified in 
giving in charge to a constable who has not, after, the affray 
has entirely ceased, after the offenders heBVo quitted the place 
where it was committed, and when there is no danger of its 
renewal (^). Though a private person may set in motion a 
constable who has soon a breach of the peace committed, 
without incurring liability (4). Inasmuch, moreover, as the 
power of a constaHo, at common law, to take into his custody, 
upon the information of a private person, under such circum- 
stances, must be correlative with that of the latter to give 
in charge, it follows that the constable will not be justified in 
•Uking a party designated ns the offender into custody upon 
such information (i). 

A private individual, also, being present at the time when 
a felony is committed, may legally and ought to arrest or 
aid in arresting the offender (A;). Ho may oven break into 


(«) Per Lord CamphelJ^ C. J., Shaw 
V. ChaiHtU^ 8 Car. & K. 21, 25 ; 

V. WiUon^ 8 Moore, 362 ; Green 
V. Bartramy 4 Oar. & P. 308 ; Ihece 
V. Taylor^ 4 N. & M. 469. Per Pof- 
tetony J., Wheeler r. WhUingy 9 Car. 
& P. 262 ; Clifford v. Brandony 2 
Camp. 358. 

(/) Winter ▼. Watt8t 11 Q. B. 311, 
824 ; Chhefn v. UuBkiaaan, 2 M. & W. 

477. 

(g) Baywee v. Bremier^ 2 Q. B. 


375 ; Judgm. Timothy v. Simpeony 1 
Or. M. & R. 761. 

« 

{h) DereconH v. CorbUhleyy 5 £. & 
B. 188. 

(t) Judgm. 1 Or. M. & R. 761. 

(^) Chit. Gen. Prac., yol. 1, p. 418. 

In Bum's J. P., 20th ed., tit. ** Ar- 
rest,” the cases are enumerated in 
which a pmvate person, a constable, or 
a justioe pf the peace, may legally 
arrest. See also Steer Parish L. , 2nd 
ed., pp. 363 et seq. 
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a private house in order to prevent the commission of a 
felony (/). Or, a felony having been committed, ho may 
give in charge the guilty party tp a policeman (»t). Mere 
suspicion that a particular person has committed a misde- 
meanor will noti however, justify the giving him into cus- 
tody without a warrant («-). 

.Again : an arrest and imprisonment may be justified on this 
ground, that a felony having hem committed there was reasonable 
and probable cause to suspect and accuse the p laint iff of it, and 
therefore to arrest and imprison him with a view to charging 
him with the offence (o). . In any such case it is laid dowi^that, 
to justify depriving a person of his liberty, the party so doing 
must allege such a ground of suspicion as the Court can see to 
bo reasonable {p). It would not, however, bo correct to say 
that all the evidence must bo set out in the plea ; it is enough 
to show facts sufficient to ground a suspicion of the guilt of 
tho party charged in tho mind of a reasonable man(y). It 
will then bo for tho jury to say whether tho facts pleaded are 
proved, and for the judge to determine whether or not they 
amount to reasonable and probable causo-;;-not for , suspecting, 
but — for imprisoning the plaintiff (r). 

A plea justifying the breaking and entering a house and 
arresting tho plaintiff without warrant on suspicion of felony, 
ought ■ distinctly to show not only that there was reason to 


{1) llfmdcQclc V. Baher^ 2 B. & P. 
260. 

(m) AM,mon y. Wa/rrhe^ 1 Cr. M. & 
K. 827. See Perkins v. Vaughem^ 4 
M. & Gr. 988. 

{n) Fox V.' Oauntf 3 B, & Ad. 798, 
800. 

(o) Lediffith v. CatchpolCf Cald. 291. 
See Ouppy v. Brittlebank, 5 Price, 
625 ; Allen v. Wrtghlf 8 Car. & P. 
522 ; Willicbnis v. Crossw(Uf 2 Car. h 
K. 422 ; and cases, infra. 

(j?) Broughton v. Jackson^ 18 Q. B. 
878. 


( 2 ) Id. Mwre V. Kaye^ 4 Taunt. 34. 
(r) West y. Baxendale^ 9 0. B. 141, 
162. 

treason or felony be done, and 
one hath just cause of suspicion, this is 
a good cause and warrant in law for 
him to arrest any man, but he must 
show in certainty the cause of his sus- 
picion } and whether the suspicion be 
just or lawful shall be determined by 
the justices in an action of false im- 
prisonment brought by the party 
grieyed, or upon a habeas corpus, Ac.” : 
2 Inst. 52. 
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believe that the suspected person was there, but also that the 
defendant entered for the purpose of apprehending him («). 

Although, however, it is clear that a private individual 
eannot arrest upon bare suspicion, a constable may do so {€). 
There is this distinction between the two parties just named : 
in order to justify the former in causing the imprisonment of 
a person, ho must not only make out a reasonable ground nf 
suspicion, but ho must prove that a felony has actually been 
committed ; whereas a constable, having reasonable ground to 
suspect that a felony has been committed, is authorised to 
detaijj the party susi)ected until inquiry can bo made by the 
proper authorities (f). 

Nut only under circumstances such as have been above sot 
forth may a private person justify in an action for false im- 
piTSonnicnt, but ho may sometimes do so by virtue of particular 
statutes, as for instance tinder the 14 & 16 Viet. c. 19 (intituled 
“ An Act for the bettor Prevention of Offences ")> whereof 
section 10 enacts, that “it shall bo lawful for any person 
whatsoever to apprehend any person who shall bo found com- 
mitting any offence qgainst the provisions of this Act, and to 
convey him or deliver him to some constable or other peace 
officer, in order to his being conveyed as soon as conveniently 
may bo before a justice of the peace, to be dealt with according 
to law.” And section 11 further provides, that it shall be 
lawful for any person whatsoever to appi’ohcnd any person who 
shall be found committing any indictable offence in the night, 
and to give him in charge to a constable in order to his being 
taken before a magistrijto (?/). 

So, under the Malicious Trespass Act (7 & 8 Geo. 4, c. 80, 
8. 28), it is enacted, “•that any person found committing any 

(tf) Smithy, Shirleify 3 C. B. 142. 54 ; Davh v. 5 Bing. 354, 

(f) Beckwith v. Philhy^ 6 B. & C. 368 ; Samuel v. Pajfne, Dougl . 359. 

638-9 ; Hobbs v. Bransconth, 3 Camp. (it) See Mr. Greaves’s remarks upon 

420 ; Handeorh v. BakeVy 2 B. & P. the above scctipn in bis edition of Lord 

260 ; HdU v. Boathy 3 N. & M. 316 ; Campbell’s Acts, p. 46 ; R, v. Hunty 

Mathews v. Biddtdph^ 4 Scott, N. R. Moo. C. C. 93. 
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offence against this Act, whether the same be punishable upon 
indictment or upon summary conviction, may bo immediately 
apprehended without a warrant by any peace officer or the 
owner of the property injured or his servant or any person 
authorised by him, and forthwith taken before some neigh* 
bouriug justice of the peace, to bo dealt with according .to 
law ” (x). 

« 

One practical remark is, in connection with this part of the 
subject, deserving of attention. Inasmuch as a private indi- 
vidual who directs a police officer to take a person into custody 
may by so doing render himself liable to an action foi; false 
imprisonment (y), and as, in such an action, if the verdict be 
adverse to the defendant, heavy damages are usually given (;:), 
it is safer in any doubtful case for a private person, especially 
when time will allow, rather than thus acting for himself, to 
apply to a magistrate for a warrant ; because, whenever an 
arrest takes place under such instrument, the party arrested 
cannot sue in tresiiass the party who makes the charge, nor 
can he sustain an action on the case against him, although it 
should turn out that no offence whatever had been committed, 
unless h& can prove that the party who ohtained the warrant 
acted maliciously and without luobahle cause (a). 

An inquiry will presently be instituted in regard to the 
true meaning and significance of the words “ mnlicp ” and 
“ malicious " in connection more particularly with torts. 


(x) Sec also the stat. 7 & 8 Geo. 4, 
c. 29, Bs. 3^, 63 (under which Hughes 
V. Buchlandy ante, p. 110, was de- 
cided) ; R, Y, Howarthy Moo. 0. C. 
207 ; Thomas y, Russell, 9 Exch. 764; 
Hurley v. Rogers, 29 h. J., M. 0., 
140. 

(y) Hophim v. Crowe, 7 Car. 

373. See Oosden y. Elphuk, 4 Exch. 
445, 447 ; OriTiham v. Willey, 4 JEI. 
& N. 496 ; Stammers v. Yearsley, 10 
Uinj. 35. 


(s) Per ParJee, B., Warwick v. 
Foufkes, 12 M. & W. 509, where that 
learned .hnlge observes, tliat if people 
choose to settle piivate disputes by 
giving others into custody, they must 
take the consequences.” Bht ** a per- 
son ought not to be held responsible in 
trespass unless he directly and immedi- 
ately causes the. imprisonment : per 
Pollock, C. B., 4 H. & N. 499. 

(a) Chit. Gen. Pr., vol. p. 620 ; 
Stonehouse v. Elliott, 6 T. K. 315. 
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irresponsibility of a constable or police officer in r^pect 
of 8®- act done by him officially affecting the liberty of the 
*“ ; subject is, as might be supposed, greater than that accorded to 

i a private individual. “A constable,” says Blackstone (i), 
“hath great original and inherent power with regard to 
aircsts. He may, without warrant, arrest any one for a breach 
of the peace committed in his view (c), and carry him before a 
justice of the peace. And in case of felony actually committed, 
or a dangerous wounding whereby felony is likely to ensue, 
he may upon probable suspicion, or upon a reasonable charge 
made by a third person (d), arrest the felon, and for that 
purpose is authorised (as upon a justice’s warrant) to break 
c^n doors, and even to kill the felon if he cannot otherwise 
be taken.” 

Where a particular statute — <?.r. //r. the Metropolitan Police 
Act (2 & 3 Viet. c. 47, ss. 64, 63) — authorises a constable to 
take into custody without a warrant any one offending against 
its provisions ivithin view of such constable, it will be requisite 
for the officer’s justification to show that he has acted in strict 
conformity with the language of the Act (e). Neither at 
common law nor under the City of London Police Act 
(2 & 3 Viet. c. 94) has a city police constable power to* 
take a pci’son into custody without wairant, merely on suspicion 
that he has committed a misdemeanor (/). 

The warrant of a Court of competent authority will in very 
many cases protect the ministerial officer employed in executing 
its process, when sued in an action for false imprisonment. 
Upon this subject the well-established and leading rule for 
our guidance is, that where a Court has jurisdiction of the 
cause before it, and in*disposing of it proceeds inverso ordine, 

(6) 4 Com., p. 292 ; Levy v. Ed- {d) See Hogg v. Ward.^ 3 H. & N. 
voards^ 1 Car. & P, 40. 41|l 

(c) See Griffin v. Coleman^ 4 H. & (e) Stmmtma ▼. Millingen, 2 C. B. 

N. 266; Eerecourt v. Oorhish/eyf 5 E. 624; Justice ▼. Gosling^ 12 C. B. 39. 

& B. 188*; Reg. v. Lights 1 Dearsl. & (/) Bfmditch v. Bcdchiny 5 Exeb. 

B. 832. 378. 
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or erroneously, then the party who sues or the officer or 
minister of the Court who executes its precept or process, 
will not be liable to an action (4). Where, however, the Court 
has not jurisdiction of the cause before it, then the whole 
proceeding is coram non judico, and the parties above specified 
may be liable to an action for false imprisonment under the 
process of the Court (*), for these parties are to bo presximod 
to know the law, and therefore to bo cognizant of the want 
of jurisdiction aforesaid. Protection is, however, by stat. 24 
Geo. 2, c. 44, sSt 6, 8, extended to constables acting under 
magisterial warrants issued without jurisdiction, and in some ' 
other cases (A-). 

As exemplifying the former of the two rules just stated, the. 
case of Howard v. Gosaet {1) (in which the prior authorities, 
having reference to justification under warrants, are collected) 
may be consulted. It»was there ' held, by the Court of Ex- 
chequer Chamber, reversing the judgment of tho Queen’s 
lionch, that the warrant of the Speaker of tho House of 
Commons, having issued in a matter over which 'the House 
had jurisdiction, was to be construed on the same principle as 
a mandate or writ issuing out of a superior Court acting 


{g) A fortiori, will a plalntifif, acting 
under a regular warrant of a competent 
Court, be protected thereby ? See, as a 
useful illustration of tins remark, Da- 
vies V. Fletcher^ 2 E. & B. 271. 

(A) The Marshalsea case^ 10 Rep. 
68 b, 76 a. See Levy v. Moylan^ 10 
C. B. 189 ; Thomas v. Htidson, 14 M. 
& W. 353, 377 ; S. C,, 16 Id. 885 ; 
Andrews v. Marris^ 1 Q. B. 3, with 
which compare Dews v. Filey ^ 11 C. B. 
434 ; BaylU v. StricHand^ 1 M. & Qr. 
691; Cohhett ▼. Jludsouj' IZ Q. B. 
497 ; Prmtice v. Harrison^ 4 Q. B. 
852, cited and explained per Alder s<yn^ 
B., Bnmn v. 16 M. & W. 192 ; 

Herring v, Hudson^ 3 Exch. 107. 
Enfich V. Carriwjim^ 19 How. St. 


Tr. 1030 ; 5 . ( 7 ., 2 Wils. 275 ; is the 
leading case in regard to the power to 
arrest and seize papers under a warrant 
issued by a secretary of state. See 
also Leach v. Money ^ 19 How. St. Tr, 
1002 ; S. a, 3 Buit. 1692, 1743 ; R. 
V. Wilkes, 2 Wils. 151; Wilkes v. 
Wood, 19 How. St. Tr. 1154, 1167 ; 
Sayre v. Earl of Rockford, 20 Id. 
1286. 

(i) The Marshalsea case, supra; 
Judgm. Morrell v. Martin, 3 M. & 
Gr. 693 ; Carr ait v. Morley, 1 Q. B. 
18 ; Tinniswood v, Patiison,Z C, B. 
243. 

(^) See Broom's Pr., pp. 607-611. 

. (/) 10 Q. B. 359, 411. 
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according to the course of common law, and that it afforded 
a mlid defence to an action for assault and false imprisonment 
brought against the Serjeant-at-arms who acted in obedience 
to such warrant. 

As exemplifying the latter of the two propositions above 
stated, may be consulted Watson v. Bodell {m), where it was 
held, that the messenger of a district Court of Bankruptcy, 
acting under an order which the Commissioner of that Court 
had no jurisdiction to make, was liable in trespass. 

From The Marshahea case («), wo learn al‘»o that a party 
who merely originates a suit by stating his case to a Court of 
justice is not guilty of trespass and false imprisonment, though 
the proceedings leading to the arrest of tlie complainant should 
be erroneous or without jurisdiction (o). And a like remark 
applies whore an individual prefers a complaint to a magistrate 
and procures a warrant to bo granted upon which the accused 
is taken into custody, the magistrate having in fact no juiis- 
diction (p). A plaintiff, however, who ndthout the Judge's 
order issues a ca. sa. on a judgment for less than £20, is liable 
in trespass (( 7 ). An attorney, also, who deliberately directs 
the execution of a bad warrant, may by so doing render himself 
responsible in trespass (r). It is true, remark the Court of 
Common Pleas («), that if ho does no more than sot a Court 
of competent jurisdiction in motion, on behalf of his client, he 


(w) 14 M. & W. 67 ; Van Sandau 
V. 6 Q. 773 ; Ex •pane Van 

Banda/a, 1 PhiU. 445, 605. 

(n) Ante, p. 703, n. (^). 

(o) Cavredt y. MorUy, 1 Q. B. 18, 
28, with which compare Coomer v. 
Latkamf 16 M. & W. 713 ; Wallty v. 
M^Oonnell^ 13 Q. B. 903. See also 
Ewart V. Jones, 14 M. & W. 774; 
Jwrriiain v. //ooper, 6 M. & Gr 827 ; 
A5/ey V. t>a/e, 11 0. B. 878 ; Yeardty 
V. 7/eo//e, 14 M. & W. 322 ; PhmipB 
V. Naylor, 8 H. & N. 14, 25 ; A a, 4 
Id. 565. 


(p) Brown v. Chapman, 6 C, B. 
365, 876. See Loch y. Ashton, 12 Q. 
B 871 ; Harris y. Dignwm, 29 L. J., 
Ex., 2. 

(^) Brooks y. Hodylinson, 4 H. A 
N. 712; Collett v, Foster, 2 Id. 356, 
following Barker y. Brdham, 2 W 
Bla. 866. 

(r) Green v. Elgie, 5 Q. B. 90 ; 
Eygingtm y. Mayor of Lichfield, 5 R. 
k B. 100. / 

(e) Kinntny y. Buchanan, 8 C. B. 
271, 291 ; Bryant y. ClnUim, 1 M. & 
W. 408. 
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is no trespasser, notwithstanding that such Court shoxild on 
his motion do an act of trespass by its officers, and that ho 
would therefore, if sued in trespass under the circumstances 
supposed, he entitled to a verdict on the plea of not guilty. 

But where by a special plea he admits and undertakes to justify 
his concurrence in the act complained of, he can only make 
out his justification by showing a legcil authority under which 
he acted (^). 

The above remarks indicate the degree of liability in tre^ass 
which attaches to the plaintiff in an action, or to his attorney, 
for the imprisonment of the adverse party under judicial 
process erroneous in some wise, or defective through lack of 
jurisdiction. Where malice is charged as an ingredient in the ‘ 
alleged tort, the form of the action will bo case for a malicious 
arrest or for a malicious prosecution ; to each of which in duo 
order I propose hereafter to advert. 

Touching the liability of a justice of the peace in an action Juatiooof 
for false imprisonment some brief remarks merely can hero be 
offered. Justices of the peace, says Sir M. Hale (f), have a 
double power in relation to the §irrcst of felons ; original, or 
upon complaint of another person. “ If,” observes the same 
eminent lawyer (?^), " a justice of the peace see a felony or 
other breach of the peace committed in his presence, ho may 
in his own person apprehend the felon. And so he may by 
word command any person to apprehend him, and such com- 
mand is a good warrant without writing ; but if the felony or 
other breach of the peace be done in his absence, then ho must 
issue his warrant in writing under his seal to apprehend the 
malefactor.” 

Conformably to the principle stated at a former page of this 
work (aj), in connection with the civil liability of judicial 
officers, it may be^id down, that where a justice of the peace 

(«) See eases in preceding note. 29tli ed., voL 1, p. 272 ; Brookshaw r, 

(t) PI. Gr , vol. 2, p 86, Ifapkms, Lofft, 240 ; S. C.y Id. 23d. 

(a) Id. ibid. See also Barit's J. P , (sp) Ante, pp. 90 et seq 



TOSTB 


acts judmaUy upon the eomplaint of another person, he 'will 
olearly not be liable for a mere error of judgment {y ) ; and by 
a recent statute (s) he is expressly protected from liability in 
respect of ** any act done by him in the execution of his duty 
as such justice/’ unless where proof is given that the act in 
question **was done malidmsly and without reawnahh and 
probable cause ” (a). 

Again — ^whcre the justice has acted in a matter within his 
Jurisdiction, it is clear that a subsisting conviction good upon 
the face of it will be a sufficient protection to him when sued 
under sect. 1 of the Act above adverted to ; for, according to a 
well-known rule such conviction, so long as it remains in force, 
is conclusive evidence of the facts stated in it ; and this evi- 
dence cannot be impugned or rebut^ by proof of corrupt 
motives or of malice (b). “It is/’ says Lord Tenterden, 0. J.(c), 
“ a general rule and principle of law, that, whore justices of 
the peace have an authority given to them by an Act of 
Parliament, and they appear to have acted within the juris- 
diction so given, and to have done all that they are required 
by the Act to do in order Jto originate their jurisdiction, a 
conviction drawn up in due form, and remaining in force, is 


(y) Linford v. Fiteroy, 13 Q. B. 
240 ; Judgm. Oamett y. Ferrand, 6 
B. k 0. 625-6 ; Penney y. Slade^ 7 
Scott, 285 ; Kendillon y. Mcdthy^ Car. 
k M. 402. 

(«) 11 k 12 Viet. c. 44, s. 1, as to 
which see Barton y. Brichnell^ 13 Q. 
B. 893 ; Bait y. Ackroyd^ 28 L. J., 
M. 0., 207. The 4th section of this 
Act further enacts, that in all eases 
where a discretionary power shall be 
given to a justice of the peace by any 
Act or Acts of Parliament^ no action 
shall be brought against such justice 
for or by reason of the manner in which 
he dutil hare ezerdsed his discretion in 
the execution of any such power.” See 
B. T. Yaungt 1 Burr. 556 ; Bassett y. 


GodschaJlf 3 Wils. 121. 

(а) As to evidence of want of 
‘‘reasonable and probable cause,” see 
Burley v. Betkune, 5 Taunt. 580. 

(б) See, per Dallas^ C. J., BrUiain 
Y. Kinnaird^ IB. & B. 437 ; Kirby ^ 
Y. Simpson^ 10 Exch. 358, 365 ; Fern- 
celt Y. Fowlis^ 7 B. A C. 394; Basten 
Y. Carew^ 3 B. A C. 649 ; Baylis v. 
Strickland^ 1 Scott, N. B. 540 ; Ash* 
croft T. Bourne^ 8 B. A Ad, 684; 
StruMand y. Wwrd^ 7 T. B. 658 (a) ; 
Aldridge v. Haines, 2 B. A Ad. 895 ; 
Kendall v. Wilkinson, 4 B. A B. 680. 
See the cases collected, 3 Bum’s J. P., 
29th 6d«, p. 1027. 

(c) 8 B. A C. 652-3. See Lindsay 
Y. Leigh, 11 Q. B. 455. 



TO THB PBfiSON. 




a protection in any action bronght against them fbr the act 
so done.” 

As regards the liability of a justice of the peace in another 
important dass of cases, viz. where he acts without jurisdiction 
or exceeds it, we must resort for information to the 2nd section 
of the 11 & 12 Tict. c. 44, which enacts, that for any act 
done by a justice of the peace in a matter of which by law he 
has not Jurisdiction^ or in which he shall have exceeded his 
jurmUction, any person injured thereby, or by any act done 
under any conviction or order made or warrant issued by such 
justice in any such matter, may maintain an action against 
such justice in the same form and in the same case as he might 
have done before the passing of this Act {d), without making 
any allegation in his declaration, that the act complained of 
■was done maliciously or without reasonable or probable cause : 
provided, nevertheless, that no stick action shall be brought 
for anything dono under such conviction or order, until after 
such conviction shall have been quashed, cither upon appeal or 
upon application to her Majesty’s Court of Queen’s Bench.” 
The section before us further g^j^s on to provide, that no such 
action shall " be brought for anything dono under any such 
warrant, which shall have been issued by such justice to procure 
the appearance of such party, and which shall have been 
followed by a conviction or order in the same matter, until 
after such conviction or order shall have been so quashed as 
aforesaid ; or if such last-mentioned warrant shall not have 
been followed by any such conviction or order, or •if it be a 
warrant upon an information for an alleged indictable offence, 
nevertheless if a summons were issued previously to such 
warrant, and such summons were served upon such person, 
either personally or by leaving the same for him with some 
pemon at his last or most usual place of abode, and he did not 
appear according to the exigency of such summons, in such 

(cQ See Leary r. Patridc, 15 Q. B. 266, 272 ; Oreppe ▼. Durden, Cowp. 640. 

z z 2 
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case no suoli action shall be maintained against snob, justice for 
anything done under such •warrant ” (<•). 

The effect of the foregoing section may he shortly stated to 
be, that no action shall be brought for anything done under a 
conviction or order, where the magistrate has no jurisdiction 
or has exceeded it, until such conviction or order shall have 
been quashed; nor for anything done under a warrant to 
compel an appearance, followed by a conviction or order, until 
the same shall have boon quashed; nor for anything done 
under such warrant, not followed by a con'viction or order, or 
under a warrant for an alleged indictable offence, if a summons 
had boon previously served and not obeyed. 

The main distinction to be noted in regard to the form of 
the remedy available against a magistrate who acts without 
jurisdiction, and that available against a magistrate who acts 
erroneously within his jurisdiction, is thus pointed out by 
Mr. Justice ErU (/) : “ If the act of the magistrate is done 
without jurisdiction it is a trespass ; if within the jurisdictionf 
the action rests upon the corruptness of motive, and to esteblish 
this the act must be shown tc^be malicious.” 

Besides the above provisions for the protection of justices 
oontained in the recent statute, others scarcely less important, 
but of too technical a character to allow of their being here 
examined, arc included in it, — of these may be specified 
sect. 8, which proscribes the period of limitation in on action 
against a justice of the peace for anything done by him in the 
execution %f his office ; and sect. 9, which requires a month’s 
notice of the intended action to be given to the justice {g). 


(e) As to the latter part of the above 
seetion, see Beudl v. Wilton, 1 B. & 
B. 489. 

(/) Taylor v. Nafield, 8 E. & B. 
784. See also as to the form of action 
agiuast a justice of the peace, Newbovld 
T. OoUnuM, 6 Bxch. 189 ; Jlayloch v. 
Sparke, 1 E. & B. 471 ; Oden v. ffall, 
8 H. 4c N . 878, and eases there cited. 


(g) See Kirby v. Simpton, 10 Bxch. 
3S8, and cases there <nted ; Taylor 
T. Netfidd, 3 B. & B. 724 ; ante^ p. 
110. 

As to the damages recoverable in an 
action for fidse impriaonmmit against a 
magistrate^ see Meuon v. Barker, 1 
Car. & K. 100— against a coroner, see 
PoxdU V. BameU, 2 B. fc B. 838, 
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It will readily be inferred from what has been said in the 
preceding pages, that, in actions for false imprisonment, nice 
and difficult questions in regard to the jurisdiction of Courts — 
the validity of their judgments and convictions — the legality 
of process — the powers properly exercisable by those who 
enforce it — ^frequently arise ; touching such matters information 
must be sought from works i^ecihcally devoted to their in- 
vestigation. With reference to the action before us, I shall 
here therefore offer but one additional remark, that where two 
or more persons have so conducted themselves as to be liable 
to be jointly sued for trespass and false imprisonment, the 
damages must be assessed against all jointly (A),’ each of the 
defendants being responsible for the damage sustained by their 
common act (i). “ Wliero two persons,*’ it has been said (A:), 

. “ have a joint purpose, and thereby make themselves joint 
trespassers, and the one beats violently, and the other a little, 
•the real injury is the aggregate of the injury received from 
both. So, if motive be taken into consideration, the motive of 
A. may be most aggravated, and the motive of B. most miti- 
gated, then the damages must bo regulated accordingly.” 

Before proceeding to consider that peculiar species of tort to 
personal liberty, evidenced by a Malicious Arrest, it seems desir- 
able briefly to inquire as to the meaning of the terms “ malice ” 
and “ malicious,” when used with reference to civil proceedings. 

We have already seen (1), that, in some classes of cases, 
giving rise to actions ex delicto, the intention which actuated the 
wrongdoer is wholly beside the question, whether or not an 
action will, under the given circumstances, lie. In others, 
again, the animus, motive, or intention of tho party charged 
constitutes an essential element in — if not tho very gist and 
substance of — the charge. Falling within this latter class are 

{h) Eliot r. Allen, 1 C. B. 18. (£) Per Aldereon, B., 1 Exoh. 140. 

(t) Per Belfe, B., OUnrk ▼. Newtam, See Gregory r. OottereU, 6 E. St B. 571. 

1 Exoh. 140. See per WiUee, J., 17 (1) Ant^ p. 062. 

C. B. 71. 
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diyers actiofos f<nr malmtm injuries, in connection wherewith' 
the meaniag of the epithet just used demands investigation. 

** Malice,*^ says Lord CampheUy 0 . J. (m), " in the legal 
acceptation of the word, is not confined to personal spite 
\ agmnst individuals, but consists in a conscious violation. of the 
law to the prejudice of another." Malice is of two kinds — 
malice in law, and malice in fact. Malice in law is where a 
wrongful act is done intentionally, without just cause or ex> 
onse(}7). If, for instance, I give a perfect stranger a blow 
likely to produce death, 1 do it ^ malice, because I do it 
ImtimcXiy, and without just cause or excuse (o). And if I 
traduce a man, whether I know him or not, and whether I 
intend to do him an injury or not, the law considms it as done 
of maUoe, because it is wrongfiil and intentional {p)\ it equally 
works an injury, whether I nwani to produce an injury or not ; 
and if I had no l^al excuse for the slander, why should there 
not be a remedy against me for the injury which it pro> 
duces f (q). Such being legal ** malice," it follows that some 
acts are in law always malimous (r), without any proof being 
given of personal ill-will or ill-feeling. 

** Malice in fact " is said to be of two kinds, viz. personal 
malice against the individual, and that sort of general disregard 
of the right consideration due to all mankind which, indeed, 
may not be previously directed against any one, but is never- 
theless productive of injury to the complainant (s). This seems 
very nearly equivalent to saying that “ malice in fact " may 
be proved -to have existed in one or other of two ways — mther 


(m) 9 CL & F. 821 ; per Sir IF. 
FoU^t^ arg. MiieheU y. Jenkins^ 5 B, 
& Ad. 590 ; 1 Wma. Saanda. 242 b. 
n. (e). 

(») Jndgm. Bromage ▼. iVoater, 4 
B. A 0. 255 ; Arg. Shertoin r. Swfnr> 
dM, 12 M. & W. 787. 

(o) See^ farther, as to the diatinotion 
between express and implied malice in 


criminiJ oases, post, Book lY., Chap. 2. 
(p) Jndgm. 4 Bb 4b (L 255. 

(9) Ibid. 

(r) See^ per B., 18 1C. 4b W. 
791. 

(a) See, per Pollock, 0. B., 12 M. 
& W. 787-8 ; per Lord ElkyiAoroiugh^ 
0. J., Tmanund t. IFoblen, 9 Bast, 
280-1. 
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by direct' evidence, as of e^qaressions need, of declarations made, 
or of conduct generally — evincing enmity towards a particular 
individual ; or, again, it may be shown by proof of some act from 
wbicb a jury .would be held justified in inferring a malicioas 
motive ; and the act relied upon as evidence of malice may 
possibly be one not aimed at the particular individual who has 
suffered by it (^). 

The remedy for a malicious injury is by action on the case,* 
to support which there must, in general (a), be both injury, 
in the strict sense of the word, (that is, a wrong done), and 
loss resulting from that injury ; the injury or wrong done must, 
as pointed out at a former page (;r), be the act of the defendant, 
and the loss must be a direct and natural, not a remote and 
indirect, consequence of the defendant’s act (y). Unless, in- 
deed, there be a loss thus directly and prostimatcly connected 
with the act, the mere intention, or even the endeavour, to 
produce it will not found an action (s). A man’s motives will 
not make wrongful an act which in itself is not wrongful (a). 
An act which does not amount to a legal injury cannot bo 
actionable because it is done with a bad intent (&). 

Hence, although, in many cases, the existence of a malicious 
intention is on essential ingredient in order to constitute the 
wrongfulness or injurious nature of an act, yet it will supply 
neither the want of the act itself, nor of its hurtful conse- 
quences; however complete the injuria, and whether with 
malice or wdthout, if the act be, after all, sine damno, no action 
on the case will lie (c) ; the distinction between civil and 
criminal proceedings in this respect being very noticeable. 

(t) In the senM here' asrigned to it, ^ (e) Per Coleridge, J., 2 B. & B. 

malice t» fact nronld seem not very 246-7. 

mnch to differ firom malice in law. (a) Per Jervis, C. J., Heald v. 

(«) Astotheingredienteintkeright Carey, 11 0. B. 993. 
of aeUon finr libel and for slander, post, (ft) Jndgm. Stevenson y. NewtAam, 
pp. 718-9, 724, 732. 18 C. B. 297. 

(jc) Ante, p. 147. ' (e) Ante^ pp. 718, 732. 

<y) Ante, pp. 90 et seq. 
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Fot instance, if a contract has been made between A. and B. 
that the latter shoxild go supercargo for the former on a Toyage 
to China, and C., however maliciously, persuades B. to break 
his contract, but in vain, it could not successfully he contended, 
that an action would lie against 0., his malice having been 
inefBectual, and no loss having resulted firom it to A. (d). 
Keeping these elementary principles in mind, let us proceed 
to inquire as to the action for a Malicious Arrest — ^for a Mali- 
cious Prosecution — for Defamation. 

To put in force the process of the law maliciously, and 
without any reasonable or probable cause, is wrongful ; and if 
thereby another is prejudiced in property or person, there is 
that conjunction of injuiy and loss which will lay the foundation 
> of an action on the case (^). A malicious arrest may be on 
mcsiio or on final procoNb (y), but, in order to maintain an 
action fur this wrongful act (ff), the plaintiif must show absence 
of probable cause or reason for the arrest (/<) — ^malice in insti- 
tuting the former action (») — the fact of the arrest by the 
defendant (A'), and that the former suit or proceeding has been 
determined in the plaintiff’s favour; for till then it cannot 
appear whether the proceeding in question was groimdless or 
not (Z). 


{d) Per Coleridge^ J., 2 E. & B. 247. 
(e) Per Lord Canvphtll^ 0. J., 

ChtArchUl Y. SiggerSf 3 E. & B. 937. 
See De Medina y. Orove^ 10 Q. B. 
152^ 172 ; Legland y. Tmcred^ 16 Q. 
B. 669 ; 8. C., Id. 664. 

(/) As to what constitutes an arrest 
under a Ca. Sa.| see Semdon y. Jervis^ 
1 E. B. & E. 936. 

{g) As to which see generally Chit. 
Jr. PI., 2nd ed., p. 6S1 ; Sblw. N. P., 
12th ed., Yol. 2, pp. 1076 et seq. 

(4) See Huntley v. Simsot^ 2 H. & 
600 ; PhiUipB y. Naylor^ 4 H. A 
N. 666 ; <9. a, 3 Id. 14. 

(t) Aa to what is evidence of malice 
in this axstion, see Whalley y. Pepper^ 


7 Car. & P. 606 ; Crozer y. Pilling^ 4 
B. AC. 26 ; NichoUon y. CoghiU^ Id. 
21 ; Sindair y. Eldred^ 4 Taunt. 7 ; 
Austin Y. JDehnaniy 3 B. A C. 139 ; 
TebhuU Y. HoU, 1 Car. A E. 280, 289 ; 
PhiUipa Y. Naylor^ supra. 

{h) An action may also lie for mali- 
ciously prolonging the detention of a 
prisoner who has become entitled to his 
disdiarge : Modre y. Quardner^ 16 M. 
AW. 696 ; Magnay y. Bwrt (in error), 
6 Q. B. 381 ; WhaUey y. Pepper^ 7 
Car. A P. 606 ; Hounafiddt y. Hrury^ 
11 Ad. A E. 98 ; Scheibel y. Pairbainf 
1 B. A P. 888 i Lewie v. Morrief 4 

Tyr. 907. 

(1) See WatiiM y. Lee, 6 M. AW. 
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The ground on which an action for a malicious arrest, made 
in pursuance of the stat. 1 & 2 Viet. o. 110, rests, is, that the 
party oMaining the capias has imposed on the Judge, who 
allowed It t(^ issue, by some false statement — some suggestio 
falsi or mppressio veri — and has thereby satisfied him not only 
of the existence of a debt to the requisite amount, but. also 
that there is reasonable ground for supposing that the debtor 
is about to quit the country. In an action for a malicious 
..arrest under this statute, it is essential that the plaintiff should 
allege falsehood or fraud in obtaining the original order (m), 
should show that the defendant has in some way misrepresented 
the facts, or imposed upon the Judge in his representation of 
them (»). There is no doubt indeed, that, if a person trulg 
states certain facts to a Judge, and the Judge thereupon docs 
an act which is erroneous, and which the law will not justify, 
the party who made the statement is not liable, because in 
that case the grievance complained of arises not from the false 
statement of the party, but from a mistake of the Judge ; but 
this is not so where the statement which put the Court in 
motion is maliciously false (o). As arrest on mesne process is 
now comparatively rare, so the action for a malicious arrest 
on mesne process is at the present day of' much less frequent 
occurrence than formerly. 

Process of execution on a judgment seeking to obtain satis- 
faction for the sum recovered' is of course primd fade lawful ; 
and the judgment creditor cannot even be rendered liable to 
an action, the debtor merely alleging and proving that the 
judgment had been partly satisfied, and that execution was 
sued out for a lai^er sum than remained due upon the judg- 


270 ; WiOdnsm r. IloweU, Moo. & M. 
485 ; Heyvmod y. CoUinge, 8 Ad. & E. 
208 ; per Lord Tenterden, G. J., Webb 
T. HUl, Moo. & M. 253 ; Fisher y. 
BristoWf 1 *l>oagl. 215 ; Pierce y. 
Street, 3 B. & Ad. 387. 

(m) Jadgm. Daniels y. Fielding, 16 


ll. A W. 206-7, followed in Bryatd y. 
Bbtibett, (Ezch.), 11 Jnr. 1021 ; Feu 
y. Norman, 5 Bxch. 858 ; Foret r, 
Lewis, 5 D. A L. 871. 

(n) Oibbons r. Alteon, 3 C. B. 181. 

(o) Per Lord Campbell, C. J,, Farlie 
y. Danis, 4 B. A B. 489. 


Arreat on 
moane pro. 
beat. 


Arreat on 
final pro- 
oeas. 
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ment. Without malice and the want of reasonable or probable 
cause, the only remedy for a judgment debtor thus aggrieved 
is to apply to the Court or a Judge that he may be ^charged 
and that satisfaction may be entered up on pafunem of the 
balance justly due under the judgment. Where, however, 
the person of the debtor or his goods have been taken in exe- 
cution for a larger sum than remained due on the judgment—* 
this haying been done by the creditor mdUciomly and wUhowt 
reasonable or probable cause — i.e. the creditor, well knoVing 
that the sum for which execution ' has been sued out is ex-, 
cessive, and his motive being to oppress and injure the debtor 
— an action on the case will he for this malicious injury {p) ; 
for, hero are present damnum et ir^ur%a, giving a claim to 
^redress and compensation. 

No action, however, lies against a sheriff or his officer, for 
arresting one who is privileged from arrest, on the ground that 
he is attending as a witness under summons from the Court of 
Bankruptcy, even though tho arrest was made maliciously (9). 


Vortotoiha; In treating of Torts to the Reputation, the action for a 
Malicious Prosecution may first conveniently bo noticed, 
prawcution. action, though analogous to the action for a malicious 

arrest, difiers altogether from that for false imprisonment (r). 


(jP) Churchill v. Siggers, 8 B. & B. 
829, 937 ; Jenings y. Florence^ 2 C. 
B., N. S., 467, 470. See Dimm.ack y. 
Bcwlcy^ 2 C. B., N. S., 542. 

(9) Magnay y. Burt (in error), 5 
Q. B. 881 ; S. C., 1 Day. & M. 652. 

(r) There is no similitude or analogy 
between an action of trespass or false 
impzisonment and an action for a may 
li(dou8 prosecution : the former lies for 
the defendant's haying done that whidi 
upon the stating of it is manifestly 
illegal ; the latter kind of action is fbr 
a' prosecution whidi, upon the stating 
of H, is manifestly legal : JohuBtont 
y. SuUtrn^ 1 *T. R. 544 (with which 


compare Moctyn y. FabrigaCy 1 Smith, 
L*. *0., 4th ed., 528). See, also. Quest 
y. •TFawcw, 9 Exch. 879. 

Asl to who may be liable in this 
action, see ClemmU y. Ohrly^ 2 Gar. b 
K. 686 ; Osterman y. Batemem^ Id. 
728. 

The action was held not maintainable 
where the prosecution had been insti- 
tuted by order of a County Court 
Judge ; Fii^ohr^ y. Mackinder^ 29 L. 
J., 0. P., 167. 

Qnsere, whether an action for a mali- 
cious prosecution will lie against a cor- 
poration aggregate? Stevens y. Mid* 
Imd Counties B 10 Bxch. 352. 
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The essential ground of the action for a malicious prosecution 
is, that a legal prosecution was instituted or carried on fnalu 
ciously (md mthout reasdnable or probable came^ whence 
damage has ensued to the plaintiff {s). This allegation of the 
want of probable cause, as remarked in Johnstone y. 8utton{t)y 
“ must be substantively and expressly proved, and cannot be 
implied. From the want of probable cause, malice may be, 
and most commonly is implied ; the knowledge of the defendant 
is also implied. From the most express malice, the want of 
probable cause cannot be implied. A man from a malicious 
motive may take up a prosecution for real guilt, or he may, 
from circumstances which he really believes, proceed upon 
apparent guilt ; and in neither case is he liable to this kind of 
action ” (w). ** It is true,^^ says Tindall 0. J. (a?), ** that in 

order to support such an action, there must be a concurrence 
of malice in the defendant, and want of probable cause. Malice 
alone is not sufficient, because a person actuated by the 
plainest malice may nevertheless have a justifiable reason for 
prosecution. On the other hand, the substantiating the ac- 
cusation is not essential to exonerate the accuser from liability 
to an action, for ho may have had good reason to make the 


(«) See Selw. N. P., 12tli ed., vol. 
% p. 1071 ; Weston v. Beeman, 27 L. 
J., Ex., 57. 

** The meaning of a malicioiiB prose; 
eniton is that a party from malicious 
motires, and without reasonable or 
probable caus^ sets the law in motion 
against another:’^ per Williams^ J., 
Bwher ▼. LesUer^ 7 C. B., N. S., 186. 
That was sabstantially an action upon 
the case in the nature of conspiracy. 

(0 1 T. E. 644-5 ; Mickell ▼. Wil- 
liafM, 11 M. & W. 206, 211 ; Mus- 
grove y. Newell^ 1 M. & W. 682 ; 1 
Wms. Saund. 280 b. 

(u) **1 have always understood,** 
says Pairhef J., in Mitchell v. Jenkins, 


6 B. & Ad. 694, since the case of 
Johnstone y. Swlion*^ (1 T. E. 610), 
that no point of law was more clearly 
settled, than that, in every action for a 
malicious prosecution or arrest, the 
plaintiff must prove what is averred in 
the declaration, viz. that the prosecu* 
lion or arrest was maliciouB, and with- 
out reasonable or probable cause ; if 
there be reasonable or probable cause, 
no malice, however distinctly proved, 
will make the defendant liable ; but, 
when there is no reasonable or probable 
cause, it is for the jury to infer malice 
from the fisets proved. *’ 

{x) WiUam v. Tailor, 6 Bing. 
186. 
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cho!^, and yet be compelled to abandon the prosecution by 
the death or absence of witnesses, or the difficulty of producing 
adequate legal proof. The law, therefore, only renders him 
responsible where malice m combined with want of probable 
cause. What shall amount to such a combination of malice 
and want of probable cause, is so much a matter of fact in 
each individual case, as to render it impossible to lay down 
any general rule on the subject ; but there ought to be enough 
to satisfy a reasonable man, that the accuser had no ground 
for proceeding, but his desire to injure the accused.” More- 
over, in connection with the action for a malicious prosecution 
or arrest, the term ** malice ” is to be understood in a sense 
already assigned to it at p. 710, as signifying not necessarily 
spite or hatred towards an individual, but mains animus, and 
denoting that the defendant was actuated by improper and 
indirect motives (y). 

In an action for a malicious prosecution, it is a question for 
the jury, whether the facts brought forward in evidence be 
true or not, — ^but the question, what is reasonable or probable 
cause P is matter of law to be determined by the Judge (s). 
licneo, the reasonableness and probability of the ground for 
prosecution may depend, not merely upon tbe proof of certain 
facts, but upon the inquiry whether other facts which furnished 
an answer to the prosecution were known to the defendant at 
the time it was instituted (a). It may depend upon the 
inquiry, whether the facts stated to the defendant at the time, 
and whi(ffi formed the ground of the prosecution, were believed 
by biwi or not (b), or upon this question, whether, from the 
conduct of the defendant himself, the jury will infer that he 


(y) Per Parlbe, J., Miiektll v. Jtn* 
Jbtna, 5 B. & Ad. 595 ; 1 Wms. Sauud. 
280 b. 

(z) See MichM y. Williams^ XI M. 
ft W. 205 ; WiUson y. WhUrnore^ 14 
L. Bxcb.y 41 ; Hmton y. Heaithei\ 
14 M. ft W. 131 ; Wyixtt v. White, 29 


L. J.y Ex., 198; Fraser HiU, IMacq. 
H. L. Ca. 892, 898 ; and cases infra. 

(a) Judgm. Pemton y. WiUiame, 2 
Q. B. 194. a 

(fr) See Haddrieh y. Heelop, 12 Q. B. 
267 ; Twmer y. Ambler, 10 Id. 252 ; 
Hmton V. Heoither, 14 M. ft W. 181. 
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was conscious ho had no reasonable or probable cause. In any 
such ease, boweyor, the knowledge, tho belief, and the conduct 
of the defendant are for the consideration of the jury, to whom 
nothing is left but the truth of the facts proved and tho justness 
of tho inferences to be drawn from them ; tho law being laid 
down by the Judge, that, according as the facts are found by 
the jury to bo proved or not proved, and tho inferences 
warranted or not, there was reasonable and probable ground 
for the prosecution, or the reverse (c). In this aojbion it is 
incumbent on the plaintiff to show that the proceeding was 
determined in his favour (c^). 

'.Without dwelling longer upon tho action for a malicious 
prosecution, it may bo proper to observe, that suits for injuries 
very analogous thereto are occasionally brought, wherein also 
malice will be found to bo an ingredient : thus in Chapman v. 
Picket'syiU (e ), — tho action was in case for fahehj ami mali- 
domly suing out a commission of bankruptcy against the 
plaintiff, which was afterwards superseded, — this action was 
hold to bo maintainable. Lord C. J. Pratt observing, “ Here 
is falsehood and malice in the defendant, and great wrong and 
damage done to tho plaintiff thereby. Now, wherever there is 
an injury done to a man’s property by a false and malicious 
prosecution, it is most reasonable ho should have an action to 
repair himself. But it is said, this action was never brought 
before; I wish never to hear this objection again. This 


Autlon for 
111*11101011817 
out 

cominisHloa 
of bankf- 
ruptcy. 


(c) Judgm. Panttm v. Williams^ 2 
Q. B. 194 (as ta which see, per Coir- 
ridffet J., Douglas v. Corbett, 6 B. & 
B. 514) ; Hedop v. Chapman, 23 L. 
J., Q. B., 49 ; Blackford y. Dod, 2 
B. & Ad. 179 ; Broad y. ffam, 5 
Bing. N. 0. 722 ; Ddegal v. Iligldty, 
3 Bing. N. G. 950 ; Jamee y. Phdps, 
11 Ad. A E. 483. 

As to the action for a malicions con- 
spiracy to indict, see Selw. N. P., 12th 
ed.» Yol. 2, p. 1071 — for maliciously 
conspiring to bring an action against the 


plaintiff, see Cotter ell y. Jones, 11 0. 
B. 713 — to cause him to be suspected of 
a breach of the excise laws, see Barber 
Y. LesUer, 7 0. B., N. S., 186. 

{d) 2 Selw. N. F., 12th ed., p. 1072; 
Bwrher v. Lesiter, 7 C. B., N. S., 186. 

Secus in an action for maliciously 
procuring the plaintiff to be held to 
bail by a magistrate, Steward y. Qro- 
mett, 7 C. B., N. S., 191. 

(e) 2 Wils. 145. See Whitworth y. 
Hall, 2 B. A Ad. 695 ; Cotton v. 
James, 1 B. A Ad. 128. 
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action is for a tort ; torts are infinitely yariotis, not limited or 
confined, for there is nothing in nature but may be an instru- 
ment of mischief.” Li connection \7ith the preceding case, 
Farley v. Danke (/), recently decided in the Court of Queen’s 
Bench, should be consulted. It was there shown, that the 
defendant had petitioned for an adjudication of bankruptcy 
against the plaintiff, that he had maHeiouely made depositions 
which were /alee in fact, and had thus induced the commis- 
sioner to adjudicate the bankruptcy ; but then it appeared 
that, even if the depositions had been true, the adjudication 
could not have been supported in law. It was contended, 
that the act of the Court, having been erroneous, could not be 
regarded as a consequence of the defendant’s statement. But, 
as observed by Crompton, J., “ there is not the less wrong 
in causing the act to bo done, because the act would be 
illegal at any rate. In a popular sense a person who puts the 
law in motion causes the thing to he done,** which is done 
under process of the law(gr). To support an action under 
the circumstances specified, “ all that is necessary is, that the 
defendant should falsely and maliciously cause the act ; and 
he does that when he swears falsely, and the act would not be 
done without his so swearing ” (h). 

Of torts to the reputation of an individual, libel and slander 
in the next place specially demand our attention. A l^el may 
be defined to bo a malicious defamation expressed in print, 
writing or by signs, tending to injure the reputation of another, 
and exposing him to public hatred, contempt, or ridicule (i). 


(/) 4 B. & B. 493. See Vwlett t. 
8 B, & B. 344. 

(flr) With Farley v. Danks, supra, 
compare Fitnyohn v. Maekindevt 29 L. 
J,, C, P., 167. Kt vide per Erie, C. 
J., StewaiHl V. Onmettf 7 C. B., N. S., 
204. 

(4) See further, in illustration of 
aot&ODa for iidniies analogous to those 
above adverted to, De Medina v. €h*nve^ 


10 Q. B. 152, 172 ; Craig v. Haeeel^ 
4 Q. B. 481 ; Weetaioay v. Froet^ 17 
L. J., Q. B., 698 ; Sutherland v. Mur- 
ray^ cited 1 T. B. 538. 

\i) Selw. N. P., 12th ed., toI. 2, 
p. 1049 ; Dighy v. Thompeon^ 4 B. & 
Ad. 821 ; per BayUy^ J., Maegrtger 
V. TAioatfes, 3 B. & G. S3 ; Du Beet v. 
Bereeford^ 2 Camp. 611 ; Anon. 11 
Mod. 99 ; per Parhe^ B., Parmiter v. 
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It is not, however, the mere writing of libellous matter which 
is actionable, there most be a publication of the libel in order 
to entitle the party aggrieved by it to a civil remedy. The 
libellous matter must moreover be falaely and tnaliciously , 
published. And according to the statutory precedent of a 
declaration for libel (k), the plaintiff charges ** that the de« 
fendant ^dsely and maliciously printed and published of the 

plaintiff in a newspaper, called , the words following, 

that is to say he is a regular prover under bankruptcies ’] 
tbe defendant meaning thereby that [the plaintiff had proved 
and was in the habit of proving fictitious debts against the 
estates of bankrupt^ with tbo knowledge that such debts were 
fletitieus].” 

On examining the various ingredients in the right of action 
for libel in the order indicated by the above Ferm, the 
following remarks suggest themselves : — 

The alleged libellous matter must be false ; its truth may 
bo specially pleaded in answer to the action (1). Further, the 
matter complained of must bo shown to have been malidmsly 
published. This remark, however, must be understood in a 


6 M. & W. 108 ; Cook v, 
Ward^ 6 Ding. 409 ; The Coac of 
LiheU^ 5 Rep. 125 a. 

In regard to the question, What is a 
libel ? the following cases may also be 
consulted : Hoo/re r. BH/verloi^y 12 Q. 
B. 624 ; Hea/me y. Stowell^ 12 Ad. & 
E. 719 ; Oapel y. JonUy 4 C. B. 259 ; 
Weakley y. Cookcy 4 Exch. 511 ; Ingram 
Y. LawsoTbf 6 Bing. N. C. 212 ; Wakley 
Y. Htalty^ 7 O. B. 591. 

\ corporation may be guilty ot a 
libel : ante, p. 673, n. {d\ 

(Jb) See C. L. Com., Ist Rep., pp. 
28-9 ; C. L. Froc. Act» 1852, %hed. 
.Ba, EOa 33. 

(0 Per Ho% C. J., Anon., 11 Mod. 
99 ; per Paribe, J., Cockayne y. Hodg* 
Meson, 5 Gar. & P. 548. See Rvmeey 
T. Wehb, Car. & M. 104 ; Weaver v. 


Lloyd, 2 B. & C.* 678; Chalmers y. 
Skackell, 6 Car. & P. 475 ; Reynolds 
Y. Harris, 28 L. J., C. P., 26.; Hdsham 
Y. Blackwood, 11 C. B. Ill ; CBrien 
V. Bryant, 16 M. & W. 168 ; CBrien 
Y. Clement, Id. 159 ; Tighe y. Cooper, 
7 E. & B. 639 ; Prior v. WUstm, 1 C. 
B., N. S., 95 ; Hontss y. Stubbs, 7 C. 
B., N. S., 675. 

**The truth is an answer to the 
action, not because it negatiyes the 
charge of malice, &c., but because- it 
shows that the plaintiff is not enti- 
tled to recoYer damages. For the law 
will not permit a man to recorer 
damages in respect of an injury to a 
character which he either does not or 
ought not to possess per LUtledale, 
J., McPherson y. Daniels, 10 B. & C. 
272. 
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some^rliat qualified sense; for where the natural tendency 
and import of the langu^e used in any publication is to defame 
and injure another, the law will then presume that the ’pub- 
lisher acted maliciously ” (»?). If the tendency of the publi- 
cation wore injurious to the plaintiff, then the law wiU presume 
that the defendant by publishing it intended to produce that 
injury which it was calculated to effect (n). 

In an action for libel either party may indeed, with a view 
to the damages, give evidence to prove or disprove the exist- 
ence of a malicious motive in the mind of the publisher of the 
defamatory matter ; for the spirit and intention of the party 
publi^ing a libel arc fit to be considered by a jury in esti- 
mating the injury done to the plaintiff (o). But in such an 
action, though evidence of malice may be given to increase 
the damages, it never is considered as essential, *‘nor,’' 
remarks Bayley, J., {p) “is there any instance of a verdict 
for a defendant on the ground of want of malice. Numberless 
occasions must have occurred (particularly in cases where a 
defendant only repeated what he had before heard, but vfdthout 
naming the author), upon which, if that were a tenable 
ground, verdicts would have been sought for and obtained ; 
and the absence of any such instance is a proof of what has 
been the general and universal opinion upon the point.” By 
a recent statute (6 & 7 Viet. c. 96, s. 2), it is, however, 
enacted (g), that in an action for a libel contained in any public 
newspaper, or other periodical publication, it shall bo compe- 
tent to the defendant to plead that such libel was inserted 
therein “ without actual malice, -and without gross negligence ; 
and that, b,efore the commencement of the action, or at the 
earliest opportunity afterwards, he inserted in such newspaper, 
or other periodical publication, a full apology for the said libel, 

(m) Arg. 9 B. A G. 644. (jp) Judgm. Br<ma.ffe t. Protser, 4 

(n) Per LUthdaU^ Uaire y, B. A 0. 257. 

WHsoUf 9 B. ft C. 645. (9) See Chtxdwiek t. fferapaih, 3 C. 

(o) Pearson lu Lemaitre^ 5 M. ft Gr. . B. 885 ; 8 ft 9 Viet. e. 75 ; (yjBrien 

719-720. ▼. aemeni, 15 M. ft W. 435. 
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or, if tlie ne^paper or periodical pablioation in which fhe 
said libel appeared should be ordinarily published at intervals 
exceeding one week, had offered to publish the said apology 
in any newspaper or periodical publication to be selected by 
the plaintiff in such action ; ” and by the same statute it is 
further provided, that, upon filing such plea as aforesaid, the 
defendant shall be at liberiy to pay into Court a sum of money 
by way of amends for the injury sustained by the publication 
of the libel complained of (r). And under sect. 1, of this 
statute the defendant may in any action for de&mation, after 
notice in writing of his intention so to do duly given to the 
plaintiff at the time of filing or delivering the plea, give in 
evidence in mitigation of damages that ho made, or offered an 
apology to the plaintiff for such defamation before the com- 
mencement of the action, or as soon afterwards as he had an 
opportunity of doing so, in case the action shall have been 
commenced before there was an opportunity of making or 
offering such apology. 

In general, then, om* law considers the publication of a 
statement, which is false in fact and injurious to the character 
of another, as malicious, unless it be privileged. If made under 
circumstances entitling it to be so Considered, the occasion 
itself prevents tJie inference of malice which the law would 
draw in the case of an unauthorised communication/ and 
affords a qualified defence in the absence of actual malice (s). 
To present this doctrine under a somewhat different form, our 
law will permit the iir^erence of malice raised by the publication 
of libellous matter to be rebutted by proof of circumstances 
showing that the statement complained of was privileged ; but 
this defence may itself be rebutted or altogether neutralised ^ 
by proof of actual express malice («). “ The i^e,” says 

(r) See Lafone t. 8 H. & N. 1 ; Cooke v. WUdeSf 5 E. & 828, 

735 ; 16 & 18 Yict. o. 76, 8/70. followieg Tuaon v. JBvtmif 12 Ad. & B. 

(«) Toogood y. Spyring^ 1 Gr. M. A 788 ; Hemminge y. Oataoie^ 1 E. B. & 

B. 198 ; DaHfy y. Oueeley^ 1 H. A N. B. 846 ; and cases post. 
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Lord Campbell, 0. J. (<), “ is, that if the occasion be such as 
repels the presumption of malice, the oommunication is privi- 
leged, and the plaintiff must then, if he can, give evidence of 
malice. If he gives no such evidence, it is the office of the 
judge to say that there is no question for the jury, and to direct 
a nonsuit or a verdict for the defendant.” 

In illustration of the' preceding remarks, I may observe, 
that a character bond fide given to a servant of any description 
is esteemed a privileged communication, because it is for tho 
advantage of tho public, and of honest servants generally, 
that characters should bo freely given ; in giving a character, 
accordingly, bona fides is to bo presumed. Even though the 
statement complained of as defamatory should be untrue in 
fact, tho master -will bo hold justified by tho occasion in 
making that statement, imless it can bo shewn to have pro- 
ceeded from a malicious mind ; ns, for example, if the 
statement woro proved to have been false to- the knowledge 
of the party making it, or if tho master wantonly and 
capriciously volunteered to make a statement injurious to the 
servant (m). 

Again, a master has clearly a right to charge his servant 
bond fide for any supposed misconduct in his service, and to 
give him admonition and blame ; and tho simple circumstanco 
of the master oxcroising this right in tho presence of another 
will not of necessity tako away from him the protection of the 


(<) Taylor r. Havkau, 16 Q. B. 
821 : Somerville v. Hatekina, 10 G. B. 
68.3 ; ffarria y. TKompto/n, 13 G. B. 
883. See Kelly ▼. Partingtoa, 4 B. & 
Ad. 700 : Weatheraton y. Ilavkine, 
1 T. B. 110 : Wrigl^ v. Woodgate, 2 
Cr.H. aB.678. 

(tt) Pountain y. Hoodie, 3 Q. B. 11, 

12 : per WUliame, J., 13 G. B. 352 ; 

per J., Gardner t. Slade, 

13 Q. B. 801 ; Kogere t. Clifton, 3 

B. AT. 687 1 CkUd y, Affletik, 9 B. & 
G. 40^ 406 per Lord Mane- 


field, C. J., Edmoneon ▼. Stevenson, 
BulL N. P. 8) ; per Lord SUenborough, 
G. J., 1 B. & Aid. 289-240. 

When the master Tolnnteera to give 
the charaoter, stronger evidence vill be 
needed to shew tiiat he acted bonA fide 
than in the case where he has given the 
character after bang required so to do : 
per LittUdede, J,, PaUieon v. Jones, 8 
B. A G. 686 ; Chxhead v. RvdMrds, 2 
G. B. 697, 601, 610 ; Bennett v. Bea- 
con, 2 G. B. 628. 
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law. Should it, howeyer, appear in eyidonce that an opportu- 
nity had boon sought -for making such charge before third 
persons when it might haye been made in priyato, this fact 
alone would be strong in proof of a malicious intention, and 
noight depriyo the master, if sued for defamation by his 
servant, of that immunity which the law allows to a statement 
such as sitpposed when made with honbsty of purpose («•). 

The eiistence of malice, indeed, may be satisfectonly esta- 
blished in a vast variety of ways. Thus, proof of a long 
practice of libelling the plaintiff would bo evidence to show 
that the defendant was actuated by malice in the particular 
publication complained of, and that it did not take place 
through carelessness or inadvertence; and the more nearly 
the evidence approaches to proof of a systematic practice of 
libelling, the more convincing will it bo. The circumstance, 
that the other libels are more or less frequent — more or loss 
remote from the date of the publication of that in question 
— ^will affect merely the weight, not the admissibility, of the 
evidence (p). 

In cases such as have latterly been specified, malice might 
properly bo inferred by a jury to have actuated the party 
publishing the alleged libel. Where, however, the circum- 
stances xmder which a particular communication is made are 
consistent with either the presence or the absence of malice, it 
will bo incumbent on the plaintiff to prove malice, in order 
that he may successfully sue for Ubel ; and where the circum- 


(x) Somerville ▼. Hawhins, 10 C. B. 

583; Taylor v. 16 Q. B. 

308 ; Toogood v. Spyring^ 1 Cr. M. & 
R. 181 ; PadmoreY. Lawrmet^ 11 Ad. 
A E. 380. See Manhy ▼. Witt, Eaot^ 
mead y. Witt, 18 C. B. 545. 

(y) Per Parhe, B., delivering the 
opinion of the judges in Barrett v. 
Long, 8 H. L. Ca. 414. 

S^ also, as to proof of malice, Briw 
y. Baadlgetie, 8 Exefa. 602 ; QUpm y. 


Fowler, 9 Exch. 615 ; Simpson v. Ro- 
binson, 12 Q. B. 511 ; CooJee y. Wildes, 
5 E. & B. 328 ; CamfieJd y. Bird, 3 
Car. A K. 56. 

** Matters occurring after action may 
be given in evidence to enhance the 
damages as shewing the malice of the 
original publication, just as a repeti- 
tion of the same or a similar libel may 
be per PoUoch, 0. B., Darby v. 
OuseUy, 1 H. A N. 9, 13. 

3 A 2 
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stances do not present any justifiable occasion for writing and 
publishing the defamatory matter, the communication is said 
not to be privileged (s). 

Oumnnnioi*- The question, however, still demands our attention, under 

inrirUeaiwL. ^i^hat ciroumstauccs will a communication fade libellous 

be deemed in law to have been privileged P It will be so, 
when made bond, fide bjp the party charged, in the performance 
of some public or private duty, whether legal or moral ; or in 
the conduct of his own affairs, and with a fair and reasonable 
hope of protecting his own interest in a matter where it is 
concerned (a) ; and also in some special cases, which will here- 
after separately be noticed (b). 

The case of Cojthead v. Riohanh (c) deserves cai’eful perusal 
with reference to this subject. There the facts were as imder : 
O. the mate of a ship sent to B., the defendant, a letter charg- 
ing A., the captain of the vessel, with gross misconduct whilst 
acting in that capacity ; the defendant showed this letter to 
the shipowner, who thereupon dismissed A. An action for 
libel having been brought by A. against B., and the jury 
having found that the material facts alleged in the libel were 
fake, the question arose, whether, upon the plea of Not 
Guilty, the defendant was entitled to a verdict on the ground 
that tho communication charging the plaintiff with misconduct 
was privileged. Upon this point the Court of Common Pleas 
was equally divided; tho late Chief iTustice Tindal, and 


(e) Per Maule^ J., Wenmany, Aih, 13 
C. B. 846» ftud cases cited ante, p. 721. 

(a) Judgm. Toogood v. Spyring^ 1 
Or. M. & R. 193; Judgm. Somerville 
T. /iawkinSi 10 G. B. 689 ; per Maule, 
13 0. B. 846 ; per Pa/le, J,, 
Coekayn^ JlodghUeon^ 6 Car. & P. 
548; Marrieon v. Bueh^ 5 E. & B. 
344 ; Cooke ▼. Wildee^ Id. 329 ; Ker- 
ekaw Y. Bailey, 1 Exch. 743 ; iTo^- 
mod T. TAoru, 8 0. B. 293; Harrie 
Y* Tkmmpeon, 13 0. B. 333. Aoe. per 


WUles, J., JlivnJtley v. W<Mrd, 6 C. B., 
N. S., 517, who says that ** where the 
matter is written in the assertion of 
some legal or moral duty, or in self- 
defence, and the thing is done honestly 
and without sinister motlYe, and in the 
bon4 fide belief in the truth of the 
statement at the time of making it,’’ 
the law declares it prirlleged. 

(5) Post, pp. 727-9. 

(c) 2 G. B. 569. See Beaieon y. 
Skene, 29 L. J 
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BrU^ J., holding, that tho communication referred to was 
privileged ; Coltman, J., and Creaaioell, J., holding that it was 
not. In this conflict of opinion, however, we may, perhaps, 
safely conclude — 1st, that, if the defendant had had any 
personal interest in tho subject matter to which tlie letter 
addressed to him related, as if he had been a part owner of or 
an underwriter on tho ship, or had had any property on board 
her, the communication sub judice would have fallen within 
t])p rule as to privileged publications. 2ndly, that, if the 
danger disclosed by the letter either to tho ship or the cargo 
or the ship’s company had been so immediate as that the 
disclosure made to the shipowner was necessary for tho purpose 
of averting such danger, then, upon tlio ground of social duty, 
by which every man is bound to his neighbour, tho defendant 
would have been not only justified in making tho disdosuro 
complained of, but would have been bound to make it (</). 

Assuming that tho propositions thus laid down are incon- 
trovertible, a difference of opinion may well exist as regards 
the mode of applying them to the facts in Coxhead v. Bichards 
of this kind — "Was any duty there cast on tho defendant not 
to keep to himself the knowledge imparted to him touching 
the character and conduct of the plaintiff? — ^was it incumbent 
on the defendant to disclose the information received by him 
to the owner of the vessel? In support of an aflirmative 
answer to these queries, it may be said, that the evil likely to 
arise from protecting information bond fide given to prevent 
damage from misconduct would seem likely to be much loss 
than that which woidd result from putting a stop to such infor- 
mation by rendering the giver of it liable in damages, unless 
he has legal proof of tho truth. In support of a negative 
answer to tho questions above proposed, it may be urged, that 
it is a duty to refrain from slandering another ; and that a 
violation of such duty ought not to be sanctioned in the case of 


(d) Per Tvndal, G. J., 2 C. B. 59Q ; Amann r. Damn,, 20 L. J., C. P*, S13. 



TOBTS 


voltmtary Communications, except under drcumstances of great 
uigoncy and gravity (e). 

Such being the principal arguments pro and con. addudble 
where a claim of privilege is founded on the alleged existence 
of a duty, reference may be made to Blaekham v. JPugh 
as showing under what circumsthnees the claim in question 
may be substantiated on the ground that the communication 
complained of was made by a person in the conduct of his 
own affairs, and in some matter where his interest was cop- 
corned. The facts in JBlackham v. Pugh were extremely simple. 
The defendant had supplied goods to the plaintiff on certain 
credit, before the expiration whereof the plaintiff, meaning to 
retire from business, employed an auctioneer to sell his stock 
in trade, and absented himself under circumstances calculated 
to induce the belief that an act of bankruptcy had been com- 
mitted. The defendant thereupon gave notice to the auctioneer 
not to pay over to the plaintiff the proceeds of the sa^e, he 
“having committed an act of bankruptcy.” This commu- 
nication was by the majority of the Court of Common Pleas 
held to have been privileged, as having been made by the 
defendant in the conduct of his own affairs, and in a matter 
which concerned his own interest (<7). 

Besides oases falling within the rules above considered, 
disparaging communications made under other and 
circumstances are, on grounds of policy or expediency, held by 
our law to bo privileged. Thus, by stat. 3 & 4 Viet. c. 9 {h), 
proceedings civil or criminal against persons for the publication 
of papers printed by order of either House of Parliament 
are to bo stayed upon delivery of a certificate such as is 

(e) Per Coldnon, J., 2 0. B. 601. B. 886; Harri* v. Thompam, Id. 

(/) 2 0. B. 611. 838 ; Btaffff ▼. Sturt, 10 Q, B. 899 ; 

(jH) As to the question, Under wh&t and casee infra. 
cin^tanoeB wUl a oommnnication be (4) The proceedings whidh led to the 
pRvUeged, on the ground of duty or of paaaing of this statute are shortly 
interest I aeefnrther, GUpiu v. Fowlar, stated in M^s Law of Pari., 8td ed., 

9 Bxeh. 610 ; TTenman ▼. Ath, 18 C. pp. i69.]62. ' 
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in the Act mentioned, properly verified by affidalHt, setting 
forth that they were published, by the order and under the 
authority of Farlianient. 

Again, every individual has a right to comment on those acts 
of public men which concern him as a subject of the realm, if 
ho do not make his commentary a cloak for malice and slander. 
There is, indeed, a material distinction between publications 
relating to public and to private persons as regards tho ques- 
tion whether they bo libellous. That criticism may reasonably 
be applied to a public man in a public capacity which might 
not be applied to a private individual. But any imputation of 
wicked and corrupt motives is unquestionably libellous, whether 
applied to a public man or to a private individual (/). Fair 
and candid criticism, however severe, of a literary work is 
likewise privileged, provided there bo not mixed up with it 
personal abuse of the author, or matter unconnected with his 
work defamatory of him (A:). 

Further, within tho class of privileged communications 
may, as a general rule, be included tho publication of a 
full, fair^ and unvamisUed account (/) of what passes in a Court 
of justice, not being ex parte or mixed up with injurious com- 
ments (»»). To this rule there are, indeed, exceptions, ex. gr., 
matters may appear in a Court of justice having so immoral a 
tendency, or being so injurious to the character of an indivi- 
dual, that their publication could not be tolerated (n). “Tho 


{i) Per Parke, fi., Parmiter v. 
Coi^and, 6 M. & W. 108 ; Onslow v. 
Jffome, S Wile, 177. See OalAereole 
V. Afiall, 16 M. & W. 310, 828. 

(it) Carr t. Hood, 1 Camp. 354, n. ; 
Tabart ▼. Tipper, Id. 850 ; Green v. 
Chapman, 4 Biug. N. C. 92. 

(2) Stiles T. Nohes, 7 East, 493 ; 
Dimean t. Tkwaites, 3 B. & G. 650 ; 
see M'Or^for ▼. Thwaites, Id, 24. 

(m) Saunders t. Mills, 6 Biog. 213; 
Delegal r. Jlidhley, 8 Bing. N. 0. 060, 
900. Acc. Lewis ▼. lofop, 1 B. B. A 


E. 637. 

(n) Hoare r. SUverlodle, 9 C. B. 20 ; 
Flint V. Pike, 4 B. A C. 473, 478>480. 
In Ji. V. CarliU, 3 B. A Aid. 101, 171, 
Best, J., states the rule above laid 
down, nrith this qnalification, that 
“ what is contained in the pnblication 
must be neither defamatory of an indi- 
vidual, tending to exoite disaffection, 
nor calculated to offend the morals of 
the people.” See It. v. Creevey, 1 M. 
A S. 273, n. Judgm. 1 [B. B. A E, 
668 . 
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only case,^ says IMtledalBf J. (o), “ in which an editor of a 
newspaper can justify a libel on the ground that it contains an 
account of a trial, is where he really gives a true and accurate 
report of it ; and even in that case it will be for the Court to 
consider whether it was lawful to publish it.” A counsel, 
indeed, entrusted with the interests of others, and speaking 
hrom their information, for the sake of public convenience, is 
privileged in commenting fairly and b&nd fide on the circum- 
stances of the case confided to him, and in making observations 
on the parties concerned and their instruments or agents in 
bringing it into Court (p). But, though such maybe the duty 
of counsel, and though it may bo incumbent on him to state 
facts injurious to the characters of individuals, if he speak 
conscientiously, according to his instructions, it does not follow 
that others will be privileged in printing and publishing what 
he says ; for, as to them, the reason of the privilege, which is 
the advancement of public justice, docs not apply. They may 
consequently bo required to prove the truth of the imputations 
complained of (jy), or, at all events, to shew that the publication 
contains a full and accurate account of the proceedings which 
it professes to report (r). In like manner, a member of either 
House of Parliament is privileged in there making reflections 
on individuals ; but this privilege does not extend to him or to 
any other person in publishing the defamatory speech (s). 
Hor is riio publication of matter defiimatory of an individual 

(o) Flint V. Pikt^ 4 B. & C. 484. 4 B. & Aid. 613. 

See iiirtber as to the subject treated (r) Delegal y. BigUey^ 8 Bing. N. 
supra. Holt, N. F. C. 627, n. 0. 950. 

(p) Hodgson v. Scarlett, 1 B. & {$) E. y. Lord Abingdon, 1 Esp. 

Aid. 282, 240 ; S, C. Roll, N. P. C. 226 ; E. y. Creevey, 1 M. & S. 278, 

621 ; and see the note, Id. 626 ; Need- n. ; Holt N. P. 0. 628. But qu»re, 
Aam y. Bowling, 15 L. J., 0. P., 9; whether a publication by a member of 

Brooke y. Montague, Cro. Jac. 90 ; the House of Commons of a report* of 

Fairman y« Ivee, 1 B. & Aid. 645 ; his speech bonA fide addressed to his 

Boyle y. C^Boherty, Oar. A M. 418 ; oonstituenta would not be piivU^ed 

Maeiay ▼. Ford, 29 L. J., Ex. 404. per Lord OampbM, 0. J., 7 E. A B. 

(9) Per Bay^tiy, J., Lewie y. Waiter, 233. 
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piivil^ped because the libel is contained in a fair report in a 
newspaper of what passed at a public meeting (t). 

Ati action will not lie against a person who in the course of 
a cause makes an affidavit containing matter, scandalous, false, 
and malicious concerning the complainant (u). Nor will an 
action lie for defamatory words spoken in the course of litiga- 
tion which are relevant to that litigation (tr). 

Publication of a libel must be proved in order that an action 
for it may be sustainable. A libel may be 'published’ in 
various ways, ex. gr., by roadiug it aloud (y), by selling it or 
distributing it gratis, by sending it by post or otherwise to any 
third person. A paper containing libellous matter may, 
moreover, be published without any actual manifestation of its 
contents, in like manner as an individual publishes an award 
without reading it to the parties who have submitted to his 
arbitration, or a will without declaring its contents to those to 
whom he makes the publication. In the case of a libel, 
‘ publication,’ it has been said (s), is “ nothing more than 
doing the last act for the accomplishment of the mischief 
intended by it.” The moment a man delivers a Kbel from his 
hands, and ceases to have control over it, there is an end of 
his hem pcenitentice ; the injuria is complete, and the libeller 
may be called upon to answer for his act (0). 


if) Da/oUon y. Duncauy 7 E. & B. 
229. 

(u) Henderson y. Broomhead^ 4 H. 
& N. 569, recognising Bevis y. Smithy 
18 0. B. 126. 

• (x) Per ErU, J., 4 H. & N. 677 ; 

per Jervis^ C. J., and Willes^ J., 18 
C. B. 141, 143. 

(y) Per Ahhotty €. J., 4 B. & Aid. 
160. 

What is sufficient eyidence ef publi- 
cation ? Fryer y. Qalhereole^ 4 Each. 
262 ; Cook t. Ward^ 6 Bing. 409. 

The mode of proying the pnblioation 
^of any libel contained in a newspaper is 


spedally proyided for by the stat. 6 & 
7 Will. 4, c. 76, 88. 6, 8. See Duke oj 
Brunswick yr, Hw^rnsr^ 19 L. J., Q. B. 
20 . 

{z) Ter Besty J., R, y. Bwrdetl^ 4 
B. & Aid, 126 ; 2 >er Ahhott^ C. J., Id. 
160. But see, per Bayley^ J., Id. 
163. 

(a) Per Holroyd^ J., 4 B. & Aid. 
143, who obseryes, that 5 Rep. 
126 a, it is laid down that a scandalous 
libel may be published tretdUione^ when 
the libel or any copy of it is delivered 
oyer to scandalise the party. So that 
the mere ddivering oyer or parting 
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The makiiig of a libel known, then, to any individual other 
than ihe party libelled, amounts indisputably in law to a pub- 
lishing of the libel (a). Even the addressing to a wife a letter 
containing libellous matter reflecting on her husband, is a 
publication (i). And in an action for Hbel, it is no justification 
that the libellous matter was previously published by a third 
person, and that the defendant, at the time of his publication 
of it, disclosed the name of that person, and believed all the 
statements contained in the libel to bo true {c). 

Assuming that on tlio trial of an action for libel proof has 
been duly given of the alleged libel, and of its publication, 
what, it may bo asked, are the respective functions of the judge 
and jury in regard to tlio matter before them P It has long 
been the practice fur the judge in such cases first to give a 
legal definition of the tort charged against tho defendant, and 
tlien to leave it to tho jury to say whether the facts necessary 
to constitute that offence are proved to their satisfaction. It 
is tho judge’s duty also to determine whether or not an 
alleged libel is capable of the meaning ascribed to it by an 
innuendo, though whore he is satisfied of that it must bo left 
to tho jury to say whether the publication in question has 
tho meaning so ascribed to it {d), or was levelled at the 
plaintiff (c). 

Wchavo ah’oady seen (/) that a publication without justi- 
fication or lawful excuse, which is calculated to injure tho. 
reputation of another, by oxpusiug him to hatred, contempt. 


with tlie libel with that luteut, is deemed 
a * publisbing/ It is an uttering of tbe 
libel| and that 1 take to be tbe seuse in 
wbicb tbe word * publisbing ’ is used in 
law. Though, in oommon parlauco, that 
word may be oonbned in ita meaning to 
i&akingthecontents known to the public, 
yet its meaning is not so limited in law.” 
See Grifitha v. Lewia^ 7 Q. B. dl. 

(a) See preceding note. 

(b) Wenmaii y. A$hy 13 G. B. 836. 


((?) TUlman v. Ainslie, 10 Exch. 63, 
and cases there cited. 

{d) iSturt V. 10 Q. B. 906, 

908 ; jS. (?., Id. 899 ; Barrett v. Long^ 
3 n. L. Ca. 395 ; Babonneau v. Ba?-- 
rell, 16 C. B. 360. 

(e) Herywether v. Twmer^ 7 C. B. 
261. See Lt Fanu v. Malcolmaon^ 1 
H. L. Ca, 637 ; Giriffiika y. Xeiois, 7 
Q..B. 61. 

(/) Ante, p. 718. 
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or ridicule, is a libel. Whether the particular publication 
which is the subject of inquiry is of that dbaractor, and would 
be likely to produce that effect, is a question upon which a 
jury is to exercise their judgment, and to pronounco their 
opinion as a question of fact. The judge, as a matter of 
advice to them, in deciding that question, may, indeed, 
give his own opinion as to the nature of the publication 
complained of, but is not bound to do so as a matter 
of law ig). 

The declaration in an action for libel must, of course, sufH.- 
oiently show upon the face of it, that a libel has been published 
by the defendant, otlicrwise tho plaintiff may bo nonsuited, or 
the judgment wiU, after verdict, bo arrested (A). A miscar- 
riage, however, in framing tho declaration for libel (t) is much 
less to be apprehended now than it formerly was, owing to its 
shape having been materially simplified by tho C. L. Proc. 
Act, 1862, the 61st section whereof renders unnecessary tho 
introduction into it of prefatory averments sotting forth tho 
precedent facts connected wilh the expressions complained of 
as defamatory, and in reference to which such expressions arc 
alleged to have been used {k). 

The section above cited enacts, that a plaintiff suing for 
libel “ shall be at liberty to aver that tho words or matter 
complained of were used in a defamatory sense, specifying 


ijg) Per Parhe^ B., and AlderBovt^ B., 
ParmUer v. Cimpland\ 6%. & w. 
108| 109. See further as to the func- 
tions of Judge and jury in actions of 
libel^ FUiher v. Clement^ 10 B. & C. 
472 ; Empson v. Fairford, W. W* & 
D. 10; Peeves Y. Templar^ 2 Jar. 187; 
Huyhes t. Reeves^ 4 M. & W. 204 ; 
Scales Y. C7teesef 10 M. & W« 488. 

Words uttered must be construed in 
the sense which hearers of common and 
reasonable understanding would ascribe 
to them, even though particular indi- 
▼iduals^ better informed on the matter 


alluded to, might form a different 
judgment on tlic subject : Jlanklnson 
y. Bilby, 16 M. & W. 442, 445. See 
Baines y. llarlley^ 3 Exch. 200. 

(h) Heame v. Slcwell^ 12 Ad. & E. 
719, 731-2. See Solontm t. Lawson^ 
8 Q. B. 823. 

(t) The remark supra applies also to 
a declaration for slander. 

{h) See the subject above alluded to 
folly explained, C. L. Oom., 1st Bep., 
pp. 28-9 ; Hemmings y. Qasson^ 1 B. 
B. & E. 34G. 
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such defamatory sense, withoat any prefatory averment to shew 
how such words or matter were used in that sense, and such 
averment shall be put in issue by the denial of the alleged libel 
or slander ; and where the words or matter set forth, with or 
without the alleged meaning, shew a cause of action, the 
declaration shall be sufficient.*’ 

The declaration in an action for slander is in this form (/) : 
—It alleges “ That the defendant falsely and maliciously s^wke 
and published of the plaintiff the words following, that is to 
say [‘he is a thief’].” The special damage, if any, should 
then bo stated with such reasonable particiJarity as to give 
notice to the defendant of the peculiar injury complained of ; 
for instance, ‘ whereby the plaintiff lost lus situation as game- 
keeper, in the employ of A.’ 

The remarks heretofore made with respect to libel will bo 
found generally applicable in regard to oral defamation. There 
is, however, this great distinction between the two actions, 
that from a libel damage is always implied by law, whereas 
some kinds of slander only are actionable without proof of 
special damage. In order to sustain an action for slander 
without jMroof of special damage, evidence must be given of 
some imputation on the plaintiff of a crime punishable by law, 
or of the having some contagious disorder which may exclude 
from society, or the words complained of must be shown to 
have been spoken of the plaintiff with roferonco to his trade, 
office, or profession, and to have been calculated to injure him 
therein (;«). Wliat are such words, and what arc not, it may 
often be difficult to determine (/»). To say of a tradesman. 


(Q a L. Proo. Act, 1852, Sohed. B., 
No. 82. 

tm) See^ per Bapley, J., M'Oregor 
T. I%wxite», S B. & C. 83 ; Note to 
JTA^Mon T. Altuart, 2 Smith L. 0., 4th 
ed., p. 60. 

(») As to de&mstory words fiiU. 
iog wider the Ist or 2iid of the three 


classes above specified, see JIvuMe v. 
ReiflicHdt, 7 0. B., N. S., 114 ; Btming 
v. Power, 10 M. & W. 664 ; EdeaH v. 
JRuteett, 4 M. & Ghr. 1090; Cwfiia v. 
Curtie, 10 Bing. 447 ; Stowman v. 
Dutton, Id. 402 ; ZWr v. Maehford, 
6 Bxch. 630 ; Wadeworih v. Bentley, 
23 L. J., Q. B , 3 ; Hdeham v. Black- 
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** if he does not come and make terms with me, 1 will make a 
bankrupt of him and ruin him,” must necessarily bo highly 
prejudicial to him in his business : such words are in their 
nature defamatory, because, when used by the defendant, they 
necessarily imply that he has the power to carry his threat 
into execution (o). On the other hand, no action will lie, 
without averment and proof , of actual damage, for verbally 
imputing incontinence to a clerg3rman, unless ho is beneficed 
or holds some clerical office or employment of temporal 
profit (jp). Though, I may add, any disparaging words spoken 
of another without legal justification are actionable, if pro- 
ductive of special damage (5) flowing naturally from the 
slander (r). And words, written or oral, which falsely depre- 
ciate the value of chattel property may also be made the 
subject of an action, provided special damage ensue from 
them (s). The distinction between a libel or slander on a 
person in the way of his trade, which is actionable, as wo have 
already seen, without proof of special damage, and words 
injuriously reflecting on the quality of his wares and merchan- 
dize, is sometimes rather fine (<)• 

There is one rather peculiar kind of slander — ^viz. slander 
of title to land or other realty — which, in concluding the 

woodf 11 0. B. Ill ; Bloodworth v. 

Gray, 7 M. & Qr. 334, As to defa- 
inatoiy words falling within the 3rd of 
these classes, see Southee y, mDenny, 1 
Bxch. 196, and cases infra. 

Quaere, whether the word black- 
leg ” is actionable without special 
damage : Barnett v. Allen, 3 H. & N. 

376. See fftmer v. Taunton, 29 L. 

J., Ex., 318. 

(o) Broum v. Smith, 13 0. B. 596. 

See Bolin y. Steward, 14 G. B. 603 ; 

Bellamy y. Burch, 16 M. A W. 590 ; 

Chriffithe y. Levju, 7 Q. B. 61 ; Rdbin^ 
eon y, Marekant, 7 Q. B. 918. 

(p) Qatlwey y. Marshall, 9 Exch. 

294 (citing Hopwood> y. Thom, 8 0. 


B. 293, and other cases) ; see Pemher- 
ton V. CoUs, 10 Q. B. 461. 

(q) See WUby y. Elston, 8 G. B. 
142 ; Dixon v. Smith, 29 L. J., Ex., 
125 ; Evans y. Harries, 1 H. A N« 
251 ; Jameo y. Brook, 16 L. J., Q. B., 
17. 

(r) Allsop y. Allsop, 29 L. J., Ex., 
815 ; per Martin, B., Dixon y. Smith, 
supra ; Tuwnicliffe y. Moss, 3 Oar. A 
K, 83 ; ante, p. 90. 

(s) See Gooke on Defamation, p. 20. 
As to the action for scandalom magna- 
tum. Id. pp. 25-27. 

(t) Evans y. Harlow, 5 Q. B. 624 ; 
Ingram y. Lamon, 6 Bing. N. 212. 


Slander of 
title. 
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present chapter, may conyeniently bo noticed. Slander of title 
signifies a statement of something tending to out down the 
extent of title to some estate vested in the plaintiff ; and this 
is actionable only when it is falso and malicious, i. e. done 
with intent to injure the plaintiff. Suppose, for instance, that 
one having an infirm title to property is about to sell it, or to 
make it the subject of a settlement, and that another, moved 
by spite and malice, discloses what he believes to be a defect 
in tho title, which information afterwards turns out to bo 
untrue ; suppose, further, that damage thence results to tho 
proposed vendor ; in such case an action will lie at suit of this 
latter party, tho statement being false and malicious, and 
injurious to him ; but imdcr tho circumstances just supposed, 
both tho falsehood of tho statement made and express malice 
on the part of the defendant must bo shewn, or there will be 
no case for the jury («). 

‘ (tc) Pater y. Bctker^ 3 C. B. 831 ; 

Brook Y. Rawt^ 4 Excli. 521. See 
Bogere y. ilfacnamaro, 14 G. B. 27 ; 
and cases cited, 2 Selw. N. F., 12th 
od., p. 1258 ; Biynell y. Buzzard^ 3 
H. & N. 217, where Channdl^ B., re* 
marks, ‘‘In slander the plaintiff may 


rely on proof of special damage. In 
libel special damage has no existence as 
a ground of action. This is an inter- 
mediate case — it is not slander of title ; 
but may there not be a case of libel of 
title f ’ See, also, Carr y. Duckett, 29 
L. J., Ex., 468. 
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CHAPTER III. 

TORTS TO PROPERTY. 

. Having in tlio preceding chapter treated of Torts to the 
Person and Reputation, I now propose to take a brief and 
elementary view of the ordinary civil Wrongs which may ho 
done to Property, Real or Personal. In carrying out this 
plan, I shall have, more particularly, to examine the nature of 
the remedy allowed by law for the recovery of land — for en- 
forcing compensation in damages for an injury direct or con- 
sequential done to it — for recovering chattel property tortiously 
withheld from its owner — for compelling pecuniary satisfaction, 
for its forcible abstraction, or in respect of an injury caused to 
it. Before inquiring as to the subjects here specified, it may 
be well to remind the reader that the several rules and prin- 
ciples of law, which will now for awhile engage our attention, 
concern — and have been fashioned to protect — that absolute 
right, which, as Hladkstone {a) tells us, is inherent in every 
Englishman — the right of property ; consisting in the free 
use, enjoyment, and disposal of all his acquisitions, without any 
ctmtrol or diminution, save only by the laws of the land.*' 
Whatever may bo the origin of private property, the modi- 
fications to which it is subjected and the method of conserving 
it in the present owner or of transferring it from man to man, 
are entirely derived from social exigencies (6), oro scru- 
pulously regulated by our law, which is extremely, watchful 
in ascertaining and protecting the rights in qu^tion. 

From Magna Charta dowmwards, not merely the land and 


(a) 1 Com. p. 138. 


(6) Id. ibid. 
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freehold of the subject, but his goods and chattels, have in 
innumerable instances been jealously guarded by enactment ; 
and, although there are cases in which pro salute popuH the 
rights of property are violated or infringed, sncl^ invasion of 
them is never, without due caution and inquiry, tolerated or 
sanctioned; and, even when this is permitted, full compen- 
sation is invariably granted to or made enforceable at suit of 
the individual aggrieved ; the principle of our law being to 
give to him, either out of the public purse qr from some private 
source, an indemnification and equivalent for tho injury 
sustained. ^ 

Save, however, in extreme or urgent cases, such as have 
been just adverted to, tho words of Sir E. Cohe (c), in his com- 
mentary on our celebrated statute, still hold true, — ^that every 
subject, for injury done to him in goods, in lands, in person, by 
any other subject (be he ecclesiastical or temporal), **may 
take his remedy by the course of the law, and have justice and 
right for the injury done to him — ^freely without sale — fiilly 
without any denial — and speedily wiihout delay.” 

.Sect. I . — Torts to Beal Properip. 

Of ordinary injuries or torts to real property, that which 
may hero with propriety, first be noticed, is constituted by the 
wrongful detention or withholding of land (d) j^m its lawful 
owner, by possession and occupancy adverse to his rights. For 
this injury the remedy is by ejectment, which is the specific 
form of action proscribed by our law for recovering the pos- 
session of, land, and lies at suit of the claimant against the 
wrongful occupier of it. 

Ejectment is brought rather with a .view to recovering the 
possession of land than in assertion of a title to it which shall 
, be altogether indefeasible. If A. claims land of which B. is 

(tf) 8 Inst S6m will it lie ? are folly treated in Selw. 

(d) The qnestiems^—by whom may N. 12th ed., tit. ** ^eeiment,** as. 
an ejeetnent be brought ? and for what 2 and 8. 
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in possession, B. is in law to be considered as owner of tlie 
land until the contrary be proved. So that A. will necessarily 
have to recover possession, df at all, by the strength of his own, 
and not by the weakness of B.'s title (e). Should A. succeed 
in doing so, and should it happen that B. or any other person 
afterwards becomes clothed with abettor title than A., a second 
action may be brought, and A. may be ejected from the land. 
Hence Lord Mamjkld takes occasion (/) to observe, that “ in 
truth and substance a judgment in ejectment is a recovery of 
the pos^tmiiyn (not of the seisin or freehold) without prejudice 
to the right, as ^^may afterwards appear even betw’ccn tlie 
parties.” Ho, then, who recoveis in ejectment can only be 
possessed according to the right which he has. If he has a 
freehold interest in the land, lie is in as a freeholder. If ^o 
has a chattel interest, he is in as a termor. If he has no title 
at all, he is in as a trosi)assor, and will be liable to account 
to the ti’uo owner for the profits of the land (/). There is, 
indeed, a cogent reason why a judgment in ejectment cannot, 
even as between the same parties, be deemed conclusive evi- 
dence, for a person may have a title to the possession of land 
at one time and'not at another. 

The remarks of Lord Mansfield, in Taglor v. Horde, with 
reference to the effect and legal operation of the judgment in 
ejectment, seem still generally applicable, inasmuch as the 
207th section 6f the C. L. Proc. Act, 1852, expressly declares 
that the effect of a judgment in ejectment under that Act shall 
be the same as that of a judgment in the action of ejectment 
heretofore i^sed.” It is observable too that, as under tho 
' improved mode of procedure in ejectment there oxquo pleadings 
in that action {g), a judgment in ejectment, even where founded 

(e) Per Lee^ G. J., Martin ▼. ejectment. In sweeping away the dc- 
Strackan^ 5 T. £. 110 n. claration and notice^ th^ cannot be a 

. (/) Taylor d. Atkyns v. Horde, 1 doubt that it also sweeps away all 
Burr* 114. pleadings:” per ManU, J., Id G. B. 

^ (p) G, L. Proc. Act^ 1852, s. 178, 386. 

. which puts an end to declarations in , 
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upon lihe same title and between tbe same parties, cannot be 
pleaded by way of estoppel to a second action (A) : but still it 
seems clear on the authorities that such a judgment would, as 
between the same parties, be evidence, though not conclusive, 
on behalf of the party who obtained a verdict on the first 
trial (t). 

Ejectment, then, depends mainly upon title, and this is 
ordinarily expressed by saying that it is “ the action by which 
a person having a right of entry into land recovers its pos- 
session ” (A'), Tliis remark, indeed, holds true, whether the 
relation of landlord and tenant exists or not between the liti- 
gating parties. Where this relation docs not exist, the plaintiff ' 
in ejectment must show in himself a good and sufficient legal 
title to the land claimed. So that, if the occupant can answer 
the case set up on the part of the claimant by showing the 
real title to bo in another, that uiU suffice for his defence (i). 
Reasonable presumption, however, will be admitted in favour 
of a title — for instance, if the plaintiff claims as heir-at -law of 
A., it will be sufficient for him to prove that A. was in pos- 
session, and that the plaintiff is his heir ; for it shall bo in- 
tended prtwd facie that A. was seised in fee until the contrary 
appear (w). 

Whore the relation of landlord and tenant exists between 
the claimant of land and the party in possession it will not bo 
ncces^ry for the landlonl claiming the laud to prove his title 
to it,' by virtue of the well-known rule, that a tenant shall not 
be allowed to dispute his landlord’s title, i.e. shall not bo per- 
mitted to dispute the original right of him by whom he has 


(fi) ** Where a man has an opportu- 
nity of pleading the estoppel and does 
not plead it, he ie hound ; but nut 
where he cannot plead it cls in eject- 
meni per MauU^ J., 15 C. B. 439. 

(») Per Lord AhiTtger^ 0. B., and 
Parke, B.^ Doe d. Strode t. Season, 2 
Cr. M. & R. 728. See Asiin t. Par- 
kin, 2 Burr. 665 ; Doe v. JVelteman, 


2 Exch. 368 ; Doe v. Huddart, 2 Cr. 
M. & R. 316 ; per Jervis, 0. J., WU- 
hinson v. Kirby, 15 C. B. 439, 443 ; 
Doe d. Brayne v. Bather, 12 Q. B. 
941 ; LUchjUld v. Ready, 5 Exch. 
939. 

(Ji) C. L. Com., 1st Rep., p. 54. 

(0 Adams Ejectm., 4th ed., p. 28. 
(m) Id. p. 240. 
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biniself been admitted into possession. If B. claiming imder 
A. lets land to O. for a year and dies, and A. afterwards brings 
ejectment against C., 0. may in some oases be estopped from 
disputing A.’s title paramount to tbo land (n). A tenant, 
however, may show that his landlord’s title has ceased and 
determined subsequently to his own entry into the land and 
attornment to the plaintiff. And, in a word, as between 
landlord and tenant the right to maintain ejectment will 
depend upon this question, whether the landlord or the tenant 
was at the particular date specified in the declaration entitled 
to the possession of the land for which the action was brought 
— a question which will usually have to be determined by re- 
ference to the terms of the demise, or to the covenants and 
conditions (if any) contained in the lease between the parties. 

A landlord, then, suing his tenant in ejectment will in 
general merely be required to prove the circumstances under 
which the defendant or the party under whom ho holds was 
admitted into possession, and further, to show that his right 
to the possession has ceased (o). Where the party in occu- 
pation of land holds under a lease, his right to the possession 
may determine by mere efflux of time, or by any act on his 
part working a forfeiture of the lease (p) — any act, for instance 
by which he disaffirms or impugns the title of his lessor ; for 
to affect to hold under a lease and at the same time to deny 
the interest or estate out of which the lease was granted, would 
be manifestly inconsistent and in direct violation of that ele- 
mentary rule which forbids a man to “ blow hot and cold ” 
with reference to the same transaction — to insist at different 


(») Barwide v. Thamp$on, 7 T. E. 
488. 

(o) Adams on Ejectment, 4 th ed., p. 
232. Where indeed the pririty is not 
between the immediate parties to the 
action, the claimant will also have to 
prove his derivative title from the party 
by whom the defendant was originally 


admitted into possession, Id., ibid. 

(p) As to forfeiture and waiver of 
forfeiture, see Crofi v. LumUff, 5 E. & 
B. 648 ; 8. O., 6 H. L. Ca. 672; per 
Crowder, J., Bendy v. NiehoU, 4 C. 
B,, R. S., 379 ; Price v. Woneood, 4 
EL a N. 612. 

3 B 2 
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timos on the truth of each of two conflicting allegations, ac- 
cording to the promptings of his private interest {q). 

But besides forfeiture by disaffirmance of the landlord's 
title, the term may become forfeited in pursuance of the express 
wording of the lease, that is, of. some express covenant or 
condition inserted therein (r). “ Tlic general principle,” says 

A.shhurHty J., in Iloe v. Galliers (s), “ is clear, that the landlord 
having the jus disponcudi may annex whatever conditions he 
pleases to his grant, i)rovidcd they bo not ilk-gal or unreason- 
able ho may, thorefore, provide that he shall have a tight 
of re-entry uiwu the demised premises on non-payment of rent, 
or on non-performance of the covenants contained in the lease, 
and some such 2 )roviso is accordingly inserted in every lease, 
whether it be of a dwelling-house or other building, of a farm 
or of land generally. 

Further, a lease for years may bo deteraiinod by cancellation 
of the instrument of demise, by surrender of the term, or by 
its becoming merged in the fee, or by notice to quit given in 
conformity with the provisions of the lease {t). Whilst a 
tenancy from year to year, also, may be deteimined by either 
l)arty giving to the other of them a due notice to quit (u). And, 
lastly, in some cases a tenancy may be determined by the 
death of cither of the contracting jjarties (r). 

It will bo convenient here to observe, that the C. L. Proc. 
Act, 1852, contains various inq^ortaut provisions having re- 
ference to the jii’oceodings in ejectment by a landlord against 
his tenant for non-i)aymcnt of rent (s. 210), or for holding 
over after expiration of the teim, or determination of the 
tenancy by notice to quit (s, 213), (.r). 

The practice in ejectment is now regulated by various 

(q) Leg. Max., 3rd ed., p. 160. determining a tenancy at will, see Doe 

(r) See 23 & 24 Yict. c. 126, ss. 1, 2. d. Davies v. Thomas, 6 Kxcli. S54, 868. 

{s) 2 T, R. 137. (v) Woodf. L. k T., 7th ed., p. 303. 

(t) As to which, generally, see Selw. (x) In regard to proceedings in eject- 

N. P., 12th ed., toI. 2, pp. 707 et setx. meat by landlord against tenant, seo 

(u) Id., ibid. As to the mode of also sect. 217 of the Act abo\e specified. 
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sections (ss. 168 — ^221) of the Act just cited. Under its pro- 
visions the action commences, not as formerly by service of the 
declaration (y), but by a writ — directed to the persons in pos- 
se.ssion of the premises sought to bo recovered by name, and 
generally to “ all persons intitled to defend the possession ” 
of the property claimed, — ^which is, moi*oover, required to be 
describod with reasonable certainty in the writ. 

The writ of ejectment (z) commands the parties to whom it 
is directed, or such of them as deny the alleged title of the 
claimant, within a certain period, viz., sixteen days, after service 
of the writ to appear in Court, to defend either for the whole, or 
for pari of the premises in question ; the wiit further notifies 
to the defendant (if there be only one), that in default of 
putting in an appeai’aiicc judgment may bo signed, and ho 
turned out of possession. The writ in ejectment must, like 
an ordinary writ of summons, bo indorsed wth the address 
of the attorney issuing it, or (if it were issued by the plaintiff 
in person) of the plaintifl*. It remains in force for fhree calendar 
months, and must be scrA'ed “ in the same manner as an 
ejectment has heretofore been served, or in such manner as 
the Court or a judge shall order'* («). 

In the case of what is called a ‘ vacant posnemon,’ i.e., where ' 
the premises sought to be recovered are w’holly deserted and 
void, a peculiar mode of service of the writ of ejectment is 
jirescribed by s. 170 of the C. L. Proc. Act, 18o2, viz., “by 
posting a copy thereof upon the door of the dwelling-house or 
other conspicuous part of the property ” in question. * Even 
where there is no tenant actually upon the promises a dis- 
tinction must be taken between cases, whore the tenant has 
actually abandoned the possession, and cases where, although 
ho has discontinued to occupy the premises, ho stiU retains the 

{y) A concise statement of the mode ( 2 ) See the form of this writ, 0. L« 
in which an ejectment was formerly Proc. Act, 1852, Sched. B., No. 13. 
conducted, is given by the Common (a) See 2 Selw. N. P., 12th ed., p. 
Law Commissioners at pp. 64-56 of 723. 
their First Report. 
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virtual posBession of tlxom(&), as by leaving property upon 
them or otherwise. In the former only of the two cases jast 
specified must the claimant proceed as upon a vacant pos- 
session, whilst in the latter he will be required to effect service 
of tho writ in such manner as he may be able (c). 

In general, service of the writ in ejectment must be upon 
the person in possession of the promises — should he, however, 
hold as tenant merely for some third party, reference will have 
to bo made to tho 209th section of the C. L. Proc. Act, 1852, 
which directs that “ every tenant to whom any writ in eject- 
ment shall- be delivered, or to whose knowledge it shall come, 
shall forthwith give notice thereof to his landlord, or his bailiff 
or receiver, under penalty of forfeiting the value of three 
years’ improved or rack-rent of the premises demised or holdcn 
in tho possession of such tenant to the person of whom he 
holds, to bo recovered by action in any Court of common law 
having jurisdiction for the amount.” When notice has been 
thus given to his landlord by tho tenant in possession, the 
former will, under the 172nd section of the Act, by leave of the 
Court or a judge, ho allowed to appear and defend, on filing 
an affidavit, showing that he is in possession of the land in 
question, either by himself or his tenant (rf), and by section 
173, ho will, on entering an appearance, be required to state 
expressly that, “he appears as landlord,” in which case he 
will bo at liberty to sot up “any defence which a landlord 
appearing in an action of ejectment has heretofore been allowed 
to set up, and no other ” (e). 


(ft) Woodf. L. & T., 7th ed. p. 769, 
(c) Doe d. Lord Darlington v. Cock^ 
4 B. & C. 259. 

(c^) Under the section here specified 
it is enough if a primd facie case be 
shewn by affidarit, stating that tho ap- 
plicant is in possession by himself or 
his tenant ; Croft t. Zum/ey, 4 E. 4c 
B. 608 ; BnJtler v. MertdUh^ 11 Bxdi. 


By sect. 176 of the Act, the Court 
or a Judge has power ^*to strike out or 
confine appearances and defences set up 
by persons not’ in possession by them- 
selves or their tenants.*’ 

(e) The nature of the defence which a 
landlord could, prior to the ct^L. Proc. 
Act^ 1852, set up in an action of eject- 
ment is shortly stated in Wise’s Ed. of 
the Act, pp. 184-5. 
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' If, after appearance entered in an action of ejectment, the 
claimant, without going to trial, suffer the time allowed for so 
doing by the practice of the Courts ordinary cases after issue 
joined to elapse, the defendant in ejectment may give twenty 
days’ notice to the claimant to proceed to trial at the sittings 
or assizes next after the expiration of the notice, and if the 
claimant neglects to proceed to trial in pursuance thereof, and 
the time for going to trial shall not bo extended by the Court 
or- a Judge, the defendant may sign judgment and recover the 
costs of his defence (s. 202). 

Again, assuming that the tenant in possession docs not 
allow judgment to go against him by default, but appears to 
the action within the time appointed (s. 171), this peculiarity 
presents itself, that there are no written pleadings in ejectment, 
the 178th section of the recent statute (/) expressly providing 
that, “ in case an appearance shall be cntoi’od, an issue may at 
once be made up •withont any phadingH” (^g) particulars of 
the claim and defence, if any, being annexed to the I'eoord by 
the claimant (/<). The trial upon the issue raised between the 
parties will then take place in the same manner as in other 
actions (s. 180) ; and the question to# be tried and decided 
between the claimant of the land and the defendant will bo 
“ whether the statement in the writ of the title of the claimant 
is true or false, and, if true,” and there bo several claimants, 
“ then which of the claimants is entitled, and whether to the 
whole or part, and if to part, then to which part of the property 
in question ” (s. 180). 

As there is no plea (save to the jurisdiction) in ejectment, 
it follows that an equitable defence under the 0. L. Froc. Act, 
1854, B. 83, is not pleadable in such action (f). 

Without attempting to go minutely through even the more 

(/) Adorns Ejectm., 4th may he stated, according to the practice 

ed., pp. 227, 231. heretofore used ” (s. 179)# 

(^) But by ** consent of the parties, (A) Sect. 180. 
and by leave of a Judge, a special case (i) Neave v. Avery, 10 C. B. 328, 



744 


TORTS 


important of tliose sections of the first C. L. Proc. Act wHch 
regulate the practice in ejectment, I may remark, that they 
seem to offer every necessai^ facility to any one in possession 
of land actually or constructively to come in to defend his 
possession, and to contest the title to bo put forward at the 
trial by the plaintiff. This he may do either altogether, or as 
regards a part only of the premises mentioned in the writ 
(s. 174), and the issue will be restricted accoi’dingly. 

If at the trial the defendant appears, and the claimant does 
not appear, the claimant will be nonsuited — if the claimant 
appears, and the defendant does not appear, the claimant "will 
bo entitled to recover without any proof of liis title (s. 183). 
Further, if the title of the claimant shall appear to have 
existed as alleged in the writ, and at the time of service 
thereof, but it shall also appear to have expired before the 
time of trial, the claimant will notwithstanding be entitled to' 
a verdict according to the fact that he was so entitled at the 
time of bringing the action and serving the writ, and to a 
judgment for his costs of suit (s. 181). If the jury find for 
the claimant, judgment may then bo signed (s. 185), and 
execution may issue fqf recovery of posscssioii^of the projicrty, 
or such part thereof as the jury shall find the claimant en- 
titled to, and for costs of the suit (A). It is, moreover, important 
to remark, that where ejectment is brought by a landlord 
against his tenant after a forfeiture or otherwise, the claimant 
will at tlio trial bo permitted (after it has been shown that the 
defendant was served >vith notice of trial, and after proof by 
the plaintiff of his right to recover possession of the whole, or 
of any pai’t of the demised premises) to go into evidence of 
the mesne profits received dowm to the time of the verdict, and 

(Jk) On the other hand, if the verdict by the party really conducting the de- 
be for the defendant, judgment may bo fence, albeit a stranger to the record, 
signed and execution issue for costs and claiming no interest in the pro- 
against the claimant (s. 186). P^rtii^: Hulchinson v: Greenwood^ 4 E. 

In ejectment the Court has power h B. 324. 
to order the plaintiff's costs to be paid 
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may recover damages in respect thereof (s. 214) (1). In cases 
not arising between landlord and tenant, however, after judg- 
ment has been obtained in ejectment for the premises which 
formed the subject of the action, a separate action of trespass 
for mesne profits is necessary in order to recover damages from 
the occupant in respect of so much as may have been received 
by him during the period of his wrongful occupancy (w/). I 
may add, that, in such action, from AsUn v. Parkin («) down to 
Doe V. Wright (o) it has been held that a judgment by default 
in an action or ejectment, followed by a writ of possession, 
even though not pleaded, is evidence of the title and possession 
of the plaintiff as against the tenant in possession, from tho 
day of the!* demise laid, or from tho date of tho title stated in 
the declaration ; and on the authority of the hist-mentioned 
case, it is now well settled, that if jn-opcrly pleaded it is an 
estoppel (p). It should, perhaps, further bo noticed, that, with 
a view to preventing vexatious litigsitiou (y), sect. 03 of tho 
C. L.-Proc. Act, 1834, provides that tho claimant in a second 
ejectment, brought for the same premises against the same 
defendant, may by tho Court or a Judge bo ordered to give 
security for costs, Avdth a shiy of proceedings mitil such security 
shall have been given. 


Trespass to realty, which, in the next place, demands our 
attention, differs materially from ejectment in two respects : 
1st, Ejectment is founded upon titte, whereas trespass is 
founded upon possession (r) ; 2ndly, In ejectment, tho spo- 


({) See Smith t. TeU, 9 Exch. 307. 
(m) As to the action for mesne 
profits, see Woodf. L. & T., Ttb ed., 
pp. 652 et seq. 

(h) 2 Burr. 665. 

(o) 10 Ad. & E. 763. 

(p) Per Jervis, 0. J., Wilkinson ▼. 
Kirhy, 15 C. B.. 443 ; and see Mattltcv} 
V. Osborne, 13 0. B. 919 ; per Parke, 
B., 2^ d. Jlellyer v. King, 6 Exch. 


794 ; and in Litchfield v. Ready, 5 
Exch. 945. 

(f/) See Poe d. Brayne v. Bather, 
12 <2. B,*941 ; Morgan v. Nicholls, 3 
H. & N. 215. 

(r) Per Lord Kenyon, C. J., Orakam 
T. Peat, 1 East, 243, 246 ; Davis t. 
Banks, 3 Exch. 435, 437 ; Lee v. 
S/lcve^on, 1 E. B. E. 512. 
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dlfic possession of land may be recovered by virtue of the 
writ of Hah. fM. mm . (#), and through the medium of the 
sheriff ; whereas in trespass an award of damages only can be 
obtained, by the intervention of a jury, as compensation for 
the injury inflicted on the plaintiff by the tortious act of the 
defendant (^). 

Trespass to realty consists in a wrongful and unwarrantable 
entry upon the soil or land («) of another which the law en- 
titles a trespass by ‘ breaking his close ; ’ these words being 
derived from the form of the writ of trespass anciently in 
force, commanding the defendant to show cause quare clausum 
qnereniis freyit {x). The true meaning and significance of this 
word “ clausum ” is thus clearly explained by Blackstono {y) : 
“Every man's land,” he says, “is in the eye of the law 
enclosed and set apart from his neighbour’s, and that, cither 
by a visible and material fence, as one field is divided from 
another by a hedge, or by an ideal invisible boundary existing 
only in the contemplation of law, as when one man^s land 
adjoins to another's in the same fiold/^ Any entry upon, or 
broach of, a man^s close if unauthorised by him, and unjustified 
by law (s), carries necessarily along with it some damage or 
other (ff). So that proof of the alleged trespass will, without 
any proof of damage sustained, entitle the plaintiff to a 
verdict ; and the reason of this has been well explained (6) as 


{$) The form of which is given in 
Reg. Fr. Hil. T., 1853, Sched. Nos. 
23, 24. 

(0 Selw. N. P., 12th ed., vol. 2, 
pp. 758, 1325. 

(v) As to the legal signification of the 
wonl *Mand,’* see Leg. Max.,* 3rd ed., 
pp. 349, 352 ; post, p. 763. 

(a;) The statutory form of declaration 
in trespass to land is, **that the de- 
fendant broke and entered certain land 
of the plaintiff, called*' — “ and 
[depastured the same with cattle] ; " 


C. L. Proc. Act, 1854, Sched. B., No. 
25. 

(y) 3 Com., pp. 209, 210. 

(z) LifortVs case, 11 Rep. 52 a ; 
Randall v. Stevens, 23 L. J., Q. B., 
68 ; Keyse v. Powell, 2 E. & B. 132. 
See Jlolmea v. Newlands, 11 Ad. & E. 
44. 

(a) Per Lord Camdtn, Rntich v. 
Carrington, 19 How. St. Tr, 1066 ; 
ante, pp. 85, 634. 

(5) Sedgw. Dams., 2nd ed., p. 183. 
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follows : For the vindication of every right there is a remedy ; 
when, therefore, there has been a violation of a right, the 
person injured is entitled to an action, and, consequently, to at 
least nominal damages. Such damages being given in order 
to vindicate the right which has been invaded, and such further 
or special damages being awarded as may be proper to remu- 
nerate and compensate the plaintiff for any specific damage 
which he has sustained. It is on this principle that a person 
may support an action of trespass for an unauthorised entry on 
his land, although he show no actual specific damage to have 
thereby accrued to him ; nay, oven though the defendant 
show that the act’ in question was positively beneficial to the 
plaintiff (c). 

The action of trespass cl. fr. is founded upon actual pos- 
session by the plaintiff, i. e., possession by himself, or by his 
servant (d) or agent, of the loctis in quo. Should ho bo out of 
possession, as, if he hjis demised it to another, ticspass for an 
entry upon such land will clearly not lie at his suit, the tenant 
in possession being here the party aggiicved, and being there- 
fore entitled to complain by action at law. 

Possession, then, is necessary to the maintenance of trespass 
qu. cl.fr., and the party in possession will make out a primA 
facie case sufficient to entitle him to a verdict by proof of such 
possession in himself, and of entry by the defendant. This is, 
of course, equivalent to saying that entry upon the lend of 
another is primA facie tortious so as to cast upon the defendant 
the necessity of showing title in himself or some third person, 
and proving authority from that person to enter upon the land 
in question (e). 

The doctrine just stated, though manifestly fotmded in 

(c) Id. I ibid. is explained ; as to which see also, per 

{d) See Mayhew ▼. SuitU^ 4 E. & JervU^ C. J., Wilkinnon t . Kithy^ 15 
B. 347. C. B. 443 ; Sloconibe y. Lyall^ 6 Bxch. 

(e) Per Wiyhiman^ J., Jones ▼. 119) ; judgm. Hayling t. Okey^ 8 

Chapman^ 2 Exch. 816 (where the Exch. 545. 
effect of*the plea of not possessed'* 
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common sense and convenience, may sometimes lead to rather 
singular results. As soon as a person entitled to the possession 
of land peaceably enters upon it in the assertion of that title, 
the law immediately vests the actual possession in him who 
has so entered. “If,” says Mnule,'^. (/), “there arc two 
persons in a field, each asserting that the field is his, and each 
doing some act in the asscition of the right of possession, and 
if the question is, which of those two is in actual possession ? 
I aiiswta*, the poi’son who has the title is in actual possession, 
and the otlior person is a trespasser {(j). They differ in no 
other respects.” It cannot, indeed, be said that in the case 
hero supposed there is a jf)int possession, or a possession by the 
two^s tenants in common. It cannot bo denied that one is 
in possession and the other a trespasser ; Avhich is the tres- 
passer must be determined by the fact of title. And although 
both are apparently in actual possession, yet the question 
which of them really is so will dcj)cnd upon this rule — that 
the law makes the possession under such circumstances follow 
the title (//). The example thus put by !Mr. Justice Manic 
.seems specially well adapted to illastratu the elementary rule 
before adverted to, aus!., that the possession of land will suffice 
to sustain an action of trespass qn. cl. fr. against one who 
tortioasly enters upon it (»). 

In further illustration of the rule just stated, let us suppose 
that land is hold by A. under li. who is tenant for life, that B. 


(/) Jonei V. Chapman^ 2 Exch. 
821 ; cited per Parlx, 1)., 5 Excli. 
947. 

(g) Hence a person wrongfully hold- 
ing possession of laud cannot treat tho 
rightful owner who enters on the land 
as a trespasser, for the i^arty entitled 
to the laud acquires hy entry the lawful 
poBscsslou of it, so that he lAiy main- 
tun trespass against any person who, 
being in possession at the time of his 
entry^ wrongfully continues upon the 


land : per Bayley^ J., Butcher v. 
Butcher, 7 B. & C. 402 (citing Taun- 
ton V. Costar, 7 T, R. 431) ; Uey v. 
Moorliouse, 0 Bing. N. C. 52. 

(h) 2 Exch. 821. 

(i) See also, per Holroyd, J., Har- 
per 7 . Charleaworth, 4 B. & 0. 592 ; 
Judgm. Byan y. Clark, 14 Q. B. 71 ; 
Byaon v. Collich, 5 B, & Aid. 600 ; 
and cases cited Broom's Frac., toI. 1, 
p. 537 (6). 
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dies, and that A. subsequently to his death being out of actual 
possession docs no act indicating an intentiou to continue his 
possession of tho premises — ^As if A. is tenant of a field, which 
becotning Hooded during tho winter is not subsequently thereto 
and after the deatli of the. tenant for life (A.’s landlord) re- 
occupied by him — In such a case tho tenancy would, in fiict, 
have been determined by the death of tho tenant for life, and 
therefore an action of trespass would not bo maintainable at 
suit of A. (k). Nor will trespass lie against tho occuincr of 
land at suit of .a mortgagee who has never been in actual pos- 
session, or been seised of the land, and has not obtahiod a judg- 
ment in ejectment for its recovery (/). And before entry neither 
can a freeholder («<) nor the customary heir of a copyhold IVnc- 
raent (u) maintain trespass for an unlawful entry upon his laiitl. 

In order that trespass qu. cl. fi\ may be Mistainable, the 
possession must, however, be exclmice (o). If, indeed, a 
meadow be divided and parcelled out annually among tho 
parishioners by lot, then after each person’s several portion 
has been allotted he may sue in ti’espass for the breach of his 
several close, because ho has an exclusive interest therein for 
the time being {p). So, trespass will lie at suit of one who 
has an exclusive right or interest in laud, the soil of which 


(Jk) Brown v. Notley^ 3 Excli. 219 ; 
Smith V. Milica, 1 T. Jl. 475. 

(l) 2'urner v, CftmerotCa Coalhrooh 
Steam Coal Co., 5 Exch. 932 ; Litch- 
field V, Ready, Id. 939 ; Wheeler v. 
Montefiore, 2 Q. B. 133 (explained in 
the judgment, Doe d. Paraley v. Day, 
2 Q B. 155). 

(m) 3 Bla. Com. 210, citing 2 Roll. 
Ahr. 553. 

(m) Barnett v. Earl of Guildford, 
11 Exch. 19, which shows that after 
entry there is a relation back to the 
time when the title accrued. 

(o) Revett v. Brown, 5 Bing. 7 ; 
Stocha V. Booth, 1 T. R. 428, 430 ; 


Mamwarimj v. Gilea, 5 B. & Aid. 356; 
Grcathcad v. M or ley, 3 M. & Gr. 139, 
comiiienicd on and distinguished iii 
EwaH V. Graham, 7 II. L. Ca. 331 ; 
S. C,, 1 II. & N. 550 ; 11 Exch. 326. 
See llolford v. Bailey, 13 Q. B. 426 ; 
S, C*, 8 Id. 1000 ; JIulmea v. Bagye, 
1 E. A B. 782 ; Rlyy v. Earl of Lona* 
dale, 1 H. ft N. 923; S, C., 11 Exch. 
654 ; Lee v. Stevenaon, 1 E. B. A K. 512, 
As to tres{ia.ss by one tenant in 
common against his co-tenant, see Sled- 
man y. iSnith, 8 E. A B. 1 ; Murray 
V. Hall, 7 C. B. 441. 

(jp) 3 Bla. Com. 210. 
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belongs to another ; as the exdusiye right to cut turf in a 
waste belonging to the lord of the manor (g). Further, it has 
been. held that a person entitled to the exclusive enjoyment of 
a growing crop during the proper period of its growth, and 
tmtil it was cut and carried away,* might maintain trespass in 
respect of such exclusive right ; and one entitled exclusively 
to the “ vesture ” of land, that is, to the com, grass, under- 
wood, and the like, growing upon it, may have an action of 
trespass qu, cl.fr. (/•). 

But although it bo tmo that trespass will only lie at stiit of 
one in exclusive possession of land, actual or coustmetive, our 
law, which adapts its remedy to tlio nature of the right 
invaded, allows in many cases one who is out of possession of 
land to recover damages in some other form of action for an 
injury done to it. Thus a reversioner may sue in case (though 
not in trespass) for any injury of a permanent kind done to 
his reversion. Upon this subject Cox v. Glue («) is a useful 
authority. Tlicrc the pUiintiff was seised in fee of land, upon 
which the burgcs.scs of a certain town had a right during a 
portion of the year to depasture their cattle, and of which also 
during such period they were entitled to the exclusive pos- 
session. Trespasses having been committed as well to the 
surfuce as to the subsoil of the land in question (whilst in the 
occupation of the burgesses), it was held, that in respect of the 
latter (the injiuy to tlie subsoil) an action would W'cll lie at 
suit of the pluiutilf (the teuant in fee), but that in respect of 
the former (the injury to the surface of the land), it would not. 

It cannot of course be denied that the possession of the 
surface of laud may be iu one person whilst the possession of 
fhe subsoil is in another (Q. The right, for instance, either to 

(9) Per Car. Hi7«on t . Machreth, 3 («) 5 C. B. 533. See Marker t . 

Burr. 1824 ; Welden ▼. Br^emUer, Kenri^ 13 C. B. 188. 
eSro. Bill. 421. (() Seethe remarke on. the maxim, 

(r) Cro»hy v. Wadsieorth, 6 Ea^ onjns eet solum, ejus est usque ad 
602 ; Co. litt. 4 b. ; Welth r. Hall, coclnm ; Leg. Uax., 3id ed., p. 349 ; 
oited aSelw. N. P., 12th ed., ISIS. . ante, p. 79. 
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the surface or to the subsoil may be derived by grant, or 
inferred from a long and uniform course of enjoyment, which 
will be supposed to correspond with some interest created by a 
grant, and trespass, being a remedy given for an interference 
with possession, may be maintainable at suit of a party 
entitled to either of the rights just specified, when it has bceu 
invaded. 

It is, however, important to note this difference between an 
action for a trespass to land and an action for damage done to 
the reversion. ' In the former action, as already stated at page 
746, special damage need not bo proved with a view to sup- 
porting it. In the latter it must bo so ; that is to say, the 
plaintiff suing as reversioner, must show that, by tho»acts 
complained of, his reversionary estate and interest wore depre- 
ciated or lessened in value, or ho must show that the alleged 
tort was of a kind which was necessarily calculated to prejudice 
the reversion ; and if the declaration be* framed in the manner 
which has been first suggested, and the jury negative actual 
damage, the defendant will bo entitled to a verdict («). The 
following hypothetical state of facts may servo to illustrate 
this part of the subject : A. is tenant in possession of an estate 
under a lease — through this estate runs a public road, which 
is stopped up by B. (the defendant) — in consequence whereof 
A. sustains some special and peculiar damage, which wiU 
entitle him to an action against B. In this case, however, C., 
the landlord, who is out of possession, is in nowise damnified 
by his tenant’s being prevented from enjoying his estate in so 
ample a manner as he might otherwise have done, and ho (the 
landlord) will not be entitled to redress, in the absence of proof 
of damage to his reversion. That such damage might under 
the circumstances' here supposed really ensue, or be reasonably 
presumable, is extremely probable ; for if an obstruction of a 
public road appeared from its construction to be of a perma- 


(u) Dobson y. Blachmore, 9 Q. B. 991 ; Jackson v. Pesked^ 1 M. & S. 284. 
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nent nature, or professed, either by notice affixed, or in any 
other way, to deny the public right, thus leading to an opinion- 
that no road was there, tlxe value of the estate might be 
lowered in public estimation, and pecuniary loss might follow, 
for which an action would lie (a-).. 

In Simj)Hon v. Savaye (y), where the cases upon this subject 
are collected and reviewed, the Court lay doum this proposi- 
tion, that since, in order to give a rcvci'siouer a right of action 
for consequential damage, “ there must be some injuiy done to 
the inheritance, the necessity is involved of the injmy being of 
a 2)orraanent character,” not necessarily in the sense of lasting 
many years, but of its enuring as an injuiy to the reversion (a). 
A declaration by a reversioner stated that the plaintiff was 
entitled to a light of way for his tenants over a certain close 
of the defendant, and charged that tlio defendant wrongfully 
shut and kept fastened a certain gate standing across it, and 
so obstructed the way in question, and that by means of the 
premises the plaintiff was injuicd in his revcrsionaiy estate ; 
a verdict having been found for the plaintiff, a motion was 
made on behalf of the defendant to aiTcst the judgment on 
this ground, that the obstruction complained of wds not shown 
to be an injury of a ponnanent nature so as to affect the 
rcvci'siou ; but the Court of Common Pleas, holding that it 
miyht be injuiicms to it, discharged the rule {a). 

AVithout entering further upon the subject here mooted, wo 
may conclude that where there is a direct injury to land, and 
also a consequential djimage caused to it, that may foi*m the 


(r) Jndgm. 9 Q. B. 1004. 

(y) 1 C. B., N. S., 347 ; Mumford 
V. OxfoM, Worcester, and Wolver- 
ham^itvn li, C., 1 II. & N. 34. 

Ab to the measure of damages in case 
for injury to tlio reversion, see BaJLtis- 
hill V. ISC. II. oyo. 

(«) Mcif’ppolitan Ass. v. Fetch, 5 
C. B., N. S., 504, following Kid*jiU v. 


Moor, infra. 

(a) Kidgill v. Moor, 9 C. B. 364. 
See also WUtshcar v. Cottrell, 1 E. & 
B. 674 ; Baxter ▼. Taylor, 4 B. & Ad. 
72 ; Tucker v. Ncumian, 11 Ad. & K, 
40 ; Young v. Spencer, 10 B. & C. 
145 ; per Best, C. J., Strother v. Barr, 
5 Bing. 153 ; Alston v. Scales, 9 Bing. 
3 ; Uosking v. Phillips, B Exch. 168. 
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subject matter either of case or of trespass ; but where there 
is only a direct injury to tho soil and freehold, there is no 
other remedy available than trespass {h). In connection 
with torts to the realty, it should also be noticed, that “ a man 
is answerable for not only his own trespass, but that of his 
cattle also : for if, by his negligent keeping, they stray upon 
the land of another (and much more if ho peimits or drives 
them on), and they there tread down his neighbour’s herbage, 
and spoil his com or his trees, this is a trespass for which tho 
owner must answer in damages ; and the law gives the party 
injured a double remedy in this case, by pei'mitting him to 
distrain the cattle thus ‘ damage-feasant,’ or doing damago, 
till tho owmer shall make him satisfaction, or else by leaving 
him to the common remedy in foro contentioso by action,” 
wherein, “ if any unwarrantable act of tho defendant or his 
boasts, in coming upon the land, be proved, it is an act of 
tresi^ass for wljich the plaintiff must recover some damages ; 
such however, as the jury sliall think proper to assess ” (e). 

“In trcsj)asscs of a permanent nature,” further remarks 
Blackstonc (fi), ” wliorc tho injury is continually renewed,” — 
as by spoiling or consuming tho herbage with the defendant’s 
cattle, or by continuing illegally in his dwelling-house after a 
forcible entry into it (e) — tho declarsitiou may allege tho 
injury to have been committed by continuation from one given 
day to another,” “ and tho plaintiff shall not bo compelled to 
bring scpai’ate actions for every day’s separate offence (/). But 
whore the trespass is by one or several sicts, each of which 
tcraiiuatcs in itself, and being once done cannot bo done again. 


(b) Weeion v, Woodeocle, 5 M. & W. 
687, 694. 

(c) 3 Bla. Cora., pp. 211-2. 

a form of declaration in trespass 
applicable under circumstances snch a« 
here supposed, ante, p. 746, n« (x). 

(d) 3 Com., p. 212. 

(e) Percival ▼. Stamp^ 9 Exch. 167, 
174, where Parhe^ B., says, ‘*It is 


coramon learning, that every continua- 
tion of a trespass is a fresh trespass. 
If the defendant continue for more than 
one day, that may ho given in evidence 
under the ordinary form of declaration, 
laying the trespasses with a eontinu* 
ando.’^ 

See 1 Chitt. FI., 7i4 ed., p. 

408 . 



be !aid ■with a conMnuando; yet if there be repeated 
aots ef trespass- oommitted (as catting -do-vm a certain number' 
of trees), they may be laid to be done not continually, but at 
divers days and times -within a given period” {g). 

In some cases, indeed, a forcible entry on another’s land or 
house is justifiablQ and shall not be accounted trespass, as if a 
man comes thither to demand or pay money there payable, or 
to execute in a legal manner the process of the law. (A). Thus 
a landlord may justify entering to distrain for rent ; a person 
may in some cases enter upon his neighbour’s land to abate 
a nuisance (t). A commoner may cuter to attend his cattle 
commoning on another’s land ; a reversioner, to see if any 
waste bo committed on the estate ; and, under circumstances 
of extreme necessity (A), or where the law presumes a right of 
way, an intrusion on another’s land may be justified. Moreover, 
a man may justify entering into an inn or public-house without 
the leave of the owner firet specially tiskcd ; because, when one 
professes the keeping of such inn or public-house, he thereby 
give.s a general licence to any person to enter his doors (/), such 
licence being of course subject to statutory restrictions, and 
likewise to this proviso, that there is suit-able aSsoramodation 
at the innkeeper’s disposal, and that the g-ucst applies peaceably 
for admissiun, and is ready and able to pay reasonable com- 
pensation for what ho has (/«). 


{ff) 3 Bla. Com., p. 212. See Bowyer 
y. 4 C. B. 236 ; Holmes y. 

10 Ad, & E, 603 ; Batthhill 
y. Reedy 18 0. B. 696, 713, and coaes 
there cited. 

(/i) See Hewitt y, Macquire^ 7 £xch. 
80 ; Ash y. Dawnay^ 8 Exeb. 237, 
243 I Keane y. Reynoldsy 2 E. & B. 
748. 

(«) Ante, Book L, Chap. 5. 

{h) lieg. Max., Srd ed., p. 8. See 
PvMiinyton y. Galland, 9 Kxch. 1, 
and oftaes there cited ; Pyer v. Carter, 
1 H. A N. 916, 02)2 ; Ruckby v. Colla, 


5 Taunt. 311 ; Proctor y. Hodgson^ 10 
Excli. 824. 

See also the remaiks appended to the 
maxim, Cuicunquealiquisquid concedit 
concedere videtur et id sine quo res 
ipsa esse non po&t : Leg. Max., Srd 
ed., p. 426. 

(l) 8 Bla. Com., p. 212. 

* * Leaye and licence’* may of coarse be 
pleaded in an action of trespass qu. cl. 
fr. See Hewitt y. /sAam, 7 Each. 77 ; 
Doe d. JETtuison y. Ltede aind Bradford 
R. a, 16 Q. B. 796. 

(m) Sioiy on Bailm., 5th ed., p. 497; 
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A man may also justify in an action of trespass on account of 
the freehold and right of entry being in himself, a defence which 
brings the title to the estate in question. This, remarks Black- 
stone («), is therefore one of the ways devised since the disuse of 
real actions «r trpng the property in estates ; though it is not 
.(for reasons already stated (o) ), so usual as that by ejectment. 

There are one or two rather peculiar principles of our low SS^JJ**'*** 
which, in connection with injuries to real property, invite our 
notice. " Whore,” says Blackstouo (p), “ a man misdemeans ' 
himself, or makes an ill use of the authority with which the 
law inh'usts him, he shall be accounted a trespasser ab initio ; 
as if one comes into a tavern and will not go out in a reason- 
able time, but tarries there all night contrary to the incli- 
nations of the owner, this Avrongful act shall affect and have 
relation back even to his first entry, and make the whole a 
trespass. But a bare noufoiisance, iis not paying for the wine 
ho calls for, will not make him a ti’espasser, for this is only a 
breach of contract for w'hich the tavcnier shall have an action 
of debt or assuinp'.it against him.” 8ueh aro the imuarks of 
Blackstuuc upon the point in cpie.stion, the law in regard to it 
being fully stated in T/ie Hije Carpenters’ case (y), which has 


jR. V. Ivin% 7 Car. & P. 213 ; Thomp- 
son, ▼. Lact/, 3 B. & AM. 283, 285 ; 
JIawtIiorn v. Hammond^ 1 Car. & K. 
404; per Cofeiidge^ J., iJansqf v. 
Itichardson^ 3 E. & B. 150. 

An innkeeper is not^ however, bound 
to provide for his guest the precise room 
which the latter msy select ; all that 
the law requires of him is to find for 
his guests reasonable and proper accom- 
modation : Fell V. Knight^ 8 M. & W. 
269, 276. 

As to the obligation of an innkeeper 
to receive goods, see the remarks per 
Car. in Broadi/>aod v. Oremara^ 10 
Bxch. 417, and cases there cited. 

As to the innkeeper’s right of lien, see 
Snead r, WeUJdnSf 1 C. B., N* S.>267. 


As to the liability of an innkerper 
for loss of goods belonging to a guest, 
see Qaltfde casCj 1 Smith L. C., 4th 
ed., p. 87 ; post, Sect. 2. 

(ft) 3 Com., p. 214. 

(o) Ante, p. 746. 

(p) 3 Com., p. 213. 

(q) 8 Uep. 146 a., and 1 Smith L. 
C., 4th ed., p. Ill, in the Note whereto 
the more recent cases bearing upon the 
subject above alluded to are collected. 
See also Leg. Max., 3rd ed., p. 270 et 
seq. ; West v. Nibbs^ 4 C. B. 172, 187; 
Ash T. Davmag, 8 Exch. 287 ; Per^ 
eival V. Stamps 9 Exch. 167 ; Bwrdett 
▼. Cdman^ 14 East, 164 ; Ambergcde^ 
due, R. a T. Midland R. (7., 2 B. &B. 
703. 
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jttsdy boon designated (r) as “ on* of the most celebrated in 
Lord Coke's Reports.*' The doctrine referred to is in practice 
most frequently, though not exclusively, applied in connection 
with trespasses to land, as where he who enters an inn or 
tavern commits a trei^ass there, as by carrying anything away ; 
Dr if the lord who distrains for rent, or the owner for damage 
‘easant, works or kills the distress ; or if ho who has a right of 
mtry to take one heriot, enters and takes two (s) ; or if a 
Lessor who enters on demised premises to seo if waste bo done 
breaks the house, or stays there all night ; or whore a com- 
moner cuts down a tree growing on the commonable land. In 
these and the like cases the lawholds that the wrong-door entered 
with intention to do the wrongful act of which he subsequently 
was guilty ; and because the act which demonstrates the in- 
tention is a trespass, the individual doing it shall bo accounted 
a trespasser rr/j initio (t). A man cannot, however, be madp 
a trespasser by relation where the act complained of was lawful 
at the time when done (h). 

^tinwtion Another important principle occasionally applicable in tres- 
pass qtt. cl. fr.f the natiu'o and liiiiitatiuus whereof have already 
been sufficiently defined and illustraled, is that of ratification 
by a principal of a wrongful act done in his name or on his 
behalf by a third pei'sou. The judgment in Huron v. Denman, 
noticed at a foraier page (/•), should specially bo examined in 
connection wdth the subject treated of in tho present 
section. 

Amongst torts to realty, besides such as are evidenced by a 
mere wrongful entiy upon laud, are to bo included injuries 
done and nuisances caused, whether by negligence or design, 
to tho lands or buildings of another. 

(r) 1 Smith L. 0., 4th ed., p. 116. & Gr. 760, in connection with which 

(«) Prict T. Tro^Aouce, 1 Exch. see Potter t. BcUtt, 12 M. * W. 226 ; 
669. TFe7cAi»«m t. Sttxgit, IS Q. B. 662 ; 

(/) Tkt Six Carpentere' east, 8 Rep. per Parlee, B., Tonlm ▼. Fether, 14 
146 b. M. & W. 864. 

(«) See Tkarpe v. Slallvood, 5 M. (x) Ante, p. 99. 
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For instance, injury may be done to realty by tortiously 
interfering with the right to support of land or tbo right to 
support of buildings, rights howerer which stand upon dif- 
feiont footings as regards the mode of acquiring them — tho 
former bemg pnmd facie a right of property analogous to tho 
flow of a natural nver or of au (#/) ; though there may bo 
cases in which it would be sustaiucd as mattei of giant (s), 
whilst the latter must be founded upon prescription, oi giant 
txpitbs or implied ” («) 

As exhibiting the natuie of and remedy for a nmsanco at 
common law, the following icmaiks (h) aio oficicd — 

A pt iiate ‘ nuisance ’ has been defined to be “ anything done KuiMnoa to 
to the hurt oi annojaucc of tho linds, tenements, oi hcicdita- ** 
meuts of anothti” (<) “If,” sijs ]ilx<lv stone {(/), “one eroUs 

a smelting house foi k id so ne u the land of mother that tho 
vapoui and smoko kills Ins com and gi iss and dimigts liis 
cattle the lein, tins is held to he a nuis me e , md hj e oiistqutnco 
it follows, that it one docs anj other .let, in itself lawful, 
winch jet, hcing done m that pliee, nt cess ml) tends to tho 
damage erf anothei’s preipcitj, it is iiiuisiuec, foi it is m- 
cumheiit on him to find some otliei pi ice to do that act whore 
it will he less offensive ” Undoi such ciieumstinees, it will 
he foi tho juiy tei say whothei the act eompl uiied of w<is done 
in a comonicnt place (e*), for “ an action does not he for a 
leasoiiihlo use eif my light, though it he to the annoj mcc eif 
another” (/). But if my ncighhoui ought to scour a elite h 
or cleanse and keep in lepiiradrain and neglects to do so. 


(y) Sov^othum V It ilsotif 8 B & B 
123 , S £7 , 6 Id 593, and cases there 
cited 

(e) Caledonian Jt C r Stprot, 2 
Macq H L Ca 419 

(a) Bonomi ▼ Baethouee, IBB 
ft B 622, 664 6, when, the cases are 
collected , Bibby v. Carter, 4 H ft N 
153 , Haxnet r Robeite, 7 E & B 


dl'i, £ 7 , 6 Id Qi'i ,.Rfgerey Tay 
ljr,2YL ft N 82S , A C , 1 Id 706 
(6) Which are in pai test! acted from 
3 Bla. Com , Chap 13 
(<•) 8 Bla Cora , p 216 ' 

(d) 3 Cim , p 217 
(«) Holey Barlow, 4C B ,11 S 334 
(/) Ccin Dig "Action ujoii the 
Case* (O) 
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whereby my land is overflowed and my goods are damaged, 
ibis is an actionable nuisance {g). 

Many other analogous torts to property, falling within the 
class now before us, and resulting from non-observance of the 
TuaTcim sic uters tvo ut alienum non Icedas (A), will, without 
doubt, readily suggest themselves to the reader. Thus, if a 
man builds a house so close to mine that his roof overhangs 
my premises, and throws the water off his roof upon them, 
this is a nuisance for which an action on tho case will lie (i), 
even without proof that water has thus fallen or been discharged 
upon my land (Ic). liikewiso, to erect a house or other building 
ow^oung so near to mine that it obstructs my ancient lights and windows, 
Oigbta. jg u nuisance of a similar nature (f). In this latter case, 
indeed, it was formerly held, that a party could not maintain 
an action for such an obstruction unless ho had gained a right 
in the lights by prescription ; and in conformity with this rule 
it was usual to state in the declaration that the house was an 
ancient house, wherein were ancient windows through which the 
light had entered, and had been used to enter from time imme- 
moiial (wi). 15ut afterwards it was held, that, upon evidence of 
an adverse enjoyment of lights for twenty years (or upwards) un- 
explained, a jury might be directed to presume a right by grant 
or otherwise, even though no lights had existed there before 
tlie commencement of tho twenty years. Though, if the period 
of enjoyment fell short of twenty years, then formerly other 
circumstances than the mere length of time mpst have been 
brought in aid in order to raise a prcsmnption of the plaintiff’s 


{g) 3 Bla. Com , p. 218 ; Ahton y. 
OrmUf 3 E. &"B. 128. 

(h) Leg. Max., 3i'd ed., p. 327, 
where many cases are cited illustrating 
the nature of a nuisance to real pro- 
pSsrty. See also Chauntler y. Rohin- 
S 07 », 4 Exoh. 163 ; Richards y. JZose, 
9 Exoh. 218 ; and cases cited ante, p. 
80, n. {h ) ; LawreneeY. Great Nmhtm 
JR. (7., 16 Q. B. 643. 


(i) PenruddocJds caae^ 5 Eep, 100. 
(1:) V. Prentice^ 1 C. B. 828 ; 
Baten'a cose, 9 Eep. 63 b. See Picker- 
ing V. Ruddy 1 Stark. N. P. C. 66 ; 
per Lord Campbelly 0. J., 8 E. & B. 
897. 

(Q 3 Bla. Com., p. 216. 

(m) Selw. N. P. 12th ed. yoI. 2, p. 
1134. 
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right (n) ; and now, by the 6th section of the Prescription Act 
(2 & 3 Will. 4, c. 71), it is enacted, that, in the several cases 
mentioned therein and provided for thereby, “ no presumption 
shall be allowed or made in favour or support of any claim, 
upon proof of the exercise or enjoyment of the right or matter 
claimed, for any less period of time or number of years ” than 
is mentioned in the statute as applicable to the particular case. 

It becomes, then, necessary in this place to state shortly the 
loading provisions of the Act above alluded to, which has 
a most important bearing upon the law concerning nuisances, 
the obstruction of ancient lights, the diversion of running 
water, and so forth. 

First, then, in reference to the subject already touched 
upon ; — by s. 3 of the Prescription Act it is enacted, that 
** when the access and use of light to and for any dwelling- 
house, workshop, or other building shall have been actually 
enjoyed therewith for the full period of twenty years without 
intemtption (o), the right thereto shall bo deemed absolute 
and indefeasible, any local usage or custom to the contrary 
notwithstanding, unless it shall appear that the same was 
enjoyed by some consent or agreement expressly made or given 
for that purpose by deed or writing.” What, under tliis 
section, is to be understood by user “ without interruption” will 
presently appear ; but I may at once observe, that the effect 
of the clause before us is to convert into a right such an 
enjoyment only of the access of light over contiguous land as 
has been l^d for the whole period of twenty years in the 
character of an easement, distinct from the enjoyment of the 
land itself (p) ; — the species of ‘ negative * easement (as it has 
been termed), to which a right may be acquired under the 
section just cited, being put on the same footing in this respect 
as those ‘ positive ’ easements provided for (as will immediately 

(n) Selw. N. F., 12th ed., vol. 2, p. post^ p. 760-1. 

1184. (p) Judgm. Harhidge v. Warwick^ 

(o) See The Plasterer^ Co. v. The 8 Exch. 656-7. 

Parieh Clerh^ Co.^ 6 Exeb. 681 ; 
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be seen) by otber sections of the Act, all of which, after 
long enjoyment as easements, are invested with the quality 
of rights (p). 

If the party entitled to the use of ancient windows alters and 
enlarges them, he does not thereby Entirely lose thfe right which 
he had befoie enjoyed of having light and air through such por- 
tions of the actually existing windows as formed portions of the 
ancient windows before the alteration ; — ^he, however, acquires 
nothing by the act of alteration in addition to his former right, 
and if by the alterations made he has exceeded the limits of that 
right, and has put himself into such a position that the excess 
caimot be obstructed by the owner of the adjoining land in the 
exercise of his lawful rights on his own land, without at the same 
time obstructiuj^tho former right of tho owner of tho dominant 
tenement, tlife latter party must be deemed responsible for tho 
existence of such a state of things, and must be considered to 
have lost the former right which he had ; at all events imtil 
he shall, by restoring his windows to their original state, 
throw upon the owner of tho servient tenement the necessity 
of so arranging his buildings as not to interfere with the right 
originally possessed (j-). 

Tho 2nd section of the Prescription Act is very material 
with reference to many rights and casements differing in kind 
from that just adverted to : it enacts, that “ no claim which 
may bo lawfully made at tho common law by custom, proscrip- 
tion, or grant, to any way or other easement, or=*to any water- 
course, or the me of any water to be enjoyed or (drived upon, 
over, or fi’om any land or water ” of any person, when such 
way or other matter “shall have been actually enjoyed by any 
person claiming a right thereto without interruption for tho full 
period of ttmdy years, shall bo defeated or destroyed by 
showing only that such way or other matter was first enjoyed 
at any time prior to such period of twenty years ; hut never- 


(p) Jndgm, Harbidge r. Warwick, 3 
Exch. 556*7. 


(O') Remha/w y. Bean^ 18 Q. B. 112, 
129, 130 (where the cases are collected). 
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ihelm such claim may be defected in any other way by 
which the same is now liable to be defeated; and where such 
way or other matter as herein last before mentioned shall 
have been so enjoyed as aforesaid for the full period of forty 
year^the right thereto shall be deemed absolute and inde- 
feasible, unUia it shall appear that the same was enjoyed by 
some consent or agreement expressly given or made for that 
purpose by deed or writing” (r). 

Under the foregoing section, it has been held that a right 
Maimed by user can only be co-extensivo with the user (s) ; 
that twenty years user will not avail to establish a right to tho 
thing used, unless tho owner of tho servient tenement is 
capable of giving a right such as claimed by express grant if) ; 
that a ‘ contentious ’ enjoyment during the full statutory period 
of tweuJby years will not suffice to confer a right (i<) ; that the 
user must bo exercised as of right against all persons (»). In 
regard to tho point last* specified, and in oxpUination of the 
restrictive statutory words (printed in italics), which provide 
that the claim put forward “ may be defeated in any other 
way by which tho same is now liable to be defeated,” the 
following remarks fell on a recent occasion {y) from Mr. Baron 
Martin : “ Before tho Statute,” observes that learned judge, 
“ a person who claimed a way by prescription alleged a user 
as of right from tho time of legal memory, and consequently. 


(r) See also sect. 8 of the Prescrip- 
tion Act ; Path j. Slwn/nfBr^ 18 Q. B. 
668 . 

(s) Davies t . 16 Q. B. 

546. See Flight v. Tkomaa^ 10 Ad. 

£. 590. 

An immemorial right of way is not 
necessarily lost by mere non-user for 
twenty years : Ward v. Wardy 7 Exch. 
838; R, y. Ckorley^ 12 Q. B. 515. 
As to abandoning the right to the use 
of lights see StoJeoe y. Singers^ 26 L. 
J., Q. B., 257. 

{t) Rwhdale Can. Co. y. Raddiffe^ 


18 Q. B. 287. 

(tt) Raton y. Swansea Waierworhs 
Co., 17 Q. B. 267. 

{x) Wi'iiahip y. Hudspeth, 10 Exch. 
5; Warburton y. Pwrke, 2 H. & N. 
64 (decided under sect. 1 of the Pre- 
scription Act) ; TicMp y. Brown, 4 
Ad. & £. 369. See sect. 5 of the Pre- 
scription Act ; Holford y. Homikmsm, 
5 Q. B. 584. 

(y) Winship y. Hudspeth, supra, 
citing Bright y. Walker, 1 Or.' M. & 
R. 211. 
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if it could bo established that there was unity of possession ai 
any timet that defeated the presumed right. Therefore, when- 
ever there was reason to apprehend that the prescriptive right 
of way might have been extinguished by unity of possession, 
it was usual to claim it as a way by non-existing granMl and 
some judges left it to the jury to find a grant, while others 
treated the question as one of law, and directed the jury to 
presume a grant ; ” then came the stat. 2 & 3 Will. 4, c. 71, 
(s. 2), containing the words in question ; “ therefore, by ana- 
logy to the prior law, it is evident that tho claim may be 
defeated by .showing a unity of possession within twenty years. 
Tho subsequent part of the section shows beyond all doubt what 
was tho meaning of the legislature ; for it says, that, w4ero 
tho way shall have been so enjoyed for the full period of Jpiwy 
yeais, ‘the right thereto shall bo deemed absolute and '^inde- 
feasible,' thus drawing a distinction between an enjoyment for 
twenty years and forty years ” (s). 

Further, it is important to observe, that, by s. 4 of tho 
Prescription Act, “ each of tho respective periods of years ” 
hereinbefore mentioned “ shall bo deemed and taken to be tho 
period next before some suit or action wherein tho claim or 
matter to which such period may relate shall have been or 
shall bo brought into question,” and “no act or other matter' 
shall be doomed to be an interruption within the meaning of 
this statute unless the same shall have been or shall be sub- 
mitted to or acquiesced in for one year after the party inter- 
rupted shall have had or shall have notice thereof, and of the 
person making or authorising the same to be made.” Tho 
effect of this section, coupled with those clauses of the Act 
already adverted to, is— that the period of the duration of en- 
joyment of that to which a right is asserted under the statute 
should bo for tho whole period of twenty, thirty, or forty years, 
respectively specified therein, up to the commencement of the 

(«) See also Onley v. Oardiner, 4 M. M. &; B. 84 ; per Sayley, B., OanAam 
k W. 496 ; Thomais v. Thomas^ 2 Or. v. Fish^ 2 Tyr. 166. 
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suit. Ati( 1 alihoiigli the acts of user need not necessarily con- 
tinue down to the very moment of action brought, yet some 
act of that kind must at all events be shown to have been 
exorcised wilhin a year before the commencement of the 
suit^). 

I will, in the next place, say somewhat as to that particular 
species of nuisance which consists in the wrongful diversion or 
abstraction of water from a stream or watercourse ; and as 
introductory to this part of the subject a few elementary 
remarks are needed. 

The word ‘land,’ says SirE. Coke (6), in legal contemplation how 
“ comprehendeth any groimd, soil, or earth whatsoever, as 
meadows, pastures, woods, moors, waters, marshes, furzes, and 
heath ; ” upon which passage Blackstone observes (c) as follows: 

— “ It is observable that water is here mentioned as a species 
of land, which may seem a kind of solecism, but such is the 
language of the law ; a(Rd therefore I cannot bring an action 
to recover possession of a pool or other piece of water by the 
name of ‘ water ’ only, either by calculating its capacity, as for 
so many cubical yards, or by superficial measure, for twenty 
acres of water, or by general description, as for a pond, a 
watercourse, or a rivulet ; but I must bring my action for the 
land that Hes at the bottom, and must call it twenty acres of 
land covered with water. For water is a moveable wandering 
thing, and must of necessity continue common by tho law of 
nature. So that I can only have a temporary, transient, 
usufructuary property therein ; wherefore, if a body of water 
runs out of my pond into another man’s, I have no right 


(a) L(me v. Oar^fnJter^ 6 Exch. 825 
(citing Parker v. MitcheU^ 11 Ad^ & 
E. 788 ; Carr v. Foster, 3 Q. B. 581 
Ward V. Robins, 15 M. & W. 241) ; 
and Flight v. Thomas, 11 Ad. & E. 
688 ; S. Q,, 8 Cl. & F. 231 ; (as to 
which^ aee the remarks per Car. EoJttm 
r. Swansea, Waterworks Co,, 17 Q. B. 


272), are important decisions with 
reference to what is aboTe shortly 
stated. 

(5) Co. Litt. 4 a., cited, per Martin, 
B., Allaway y. Wagstaff, 4 H. & N. 
313. 

(c) 2 Com., p. 18. 
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to Tedaim. it. Sut the land which that water covers is 
permanent, fixed, and immoveable, and therefore in this I 
may liavo a certain substantial property of which the law 
will take notice.” 

Such being the distinction between ‘land’ and ‘wat^’ in 
legal contemplation, let us, somewhat more minutely, inquire 
respecting the nature of the right to the use and enjoyment of 
running water possessed by a riparian proprietor. 

Flowing water, it has been observed, as well as light and 
air, is in one sense ptiblici Juris. It is a boon from providenee 
to all, differing from the other elements, however, in its mode 
of enjoyment. Light and air are diffused in all direction^, 
flowing water in some. When property was established, each 
one ht-id the right to enjoy the light and air diffused over and 
the water flomng through the portion of soil belonging to him ; 
the property in the water itself was not in the proprietor of 
the laud through which it passed, but^uly the uso of it, as it 
passed along, for tho enjoyment of his property, and as inci- 
dental to it (d) ; aqua enrrit et dehet mrrere is the language 
of the law; and the I’ule is, that, " primd, facie, the proprietor 
of each bank of a stream is the proprietor of half the land 
covered by the stream, but there is no pr<q)erty in the ‘water. 
Every proprietor has an equal right to use the water which 
flows in tho sti'eam, and consequently no proprietor can have 
the right to use the water t * the prejudice of any other proprie- 
tor (<?). Without the consent of the other proprietors who 
may bo affected by his operations, no proprietor can cither 
diminish tho quantity of water whicli would otherwise descend 
to the proprietors below, nor throw the water back upon the 

(d) Judgm. 8 Exoh. 77 6 ; Jad^. water, provided he so nses it as not to 

8 Exch. 869. work any material iiyary to tho lights 

(e) Aoo. the general principle of law of other proprietors ahove or below on 

dedtudble from Embrty r. Own, 6 tho stream Judgm. Sampson y. 
Bxch. 868, yis., that “eyery ptb- HoddmaU, 1 0. B., N. S., 611-2 • 8. 
prietor of lands on the banks of a 6', 8 Id. 696. ’ 

natural stream baa a right, to use the 
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proprietors above ” (/). Subject to such irestrictions, however, 
each riparian owner is entitled to the usufruct of the stream for 
all reasonable purposes (g) — &e. gr., to drink, to water his 
cattle, or to turn his mill — and each such owner has a remedy 
for tBs infringement of his right. If the stream be diverted 
by altering its course (A), or cutting down its banks, or if the 
water be • abstracted from it for unauthorised purposes, the 
owner will have his right of action on the case against the 
wrong-door (»). And an action will lie for fouling water to > 
the use of which plaintiff is entitled (Ar). 

The right of an individual to an artificial watercourse, as 
against the party creating it, will depend, Jiowever, upon the wateroourtc 
character of the watercourse and the circumstances under which 
it was created. For the diversion of such a watercourse no 
action will lie, whore from the nature of the case, the enjoy- 
ment of it obviously depended upon temporary circumstances, 
and was not of a permanent character, and whore the inter- 
ruption was by the party who stood in the situation of the 
grantor. The flow of water for twenty years, accordingly, 
from the eaves of a house, would not give a right to the neigh- 
bour to insist that the house should not be pulled down or 
altered so as to diminish the quantity of water flowing from 


if) Per Sir J. Leack, V. 0. , Wriyht 
V. Howard^ IS. & S. 203, adopted per 
Cur. Mason y. IIUI, 3 R & Ad. 312 ; 
S. O, 6 Id. 1 ; and in Acton y. Blun- 
dell, 12 M. & W. 348-9. 

{g) Sarnpson v. Hoddinott, 1 0, B., 
N. S., 590; S. C,, 3 Id. 596. 

(A) See Northam y. Hxwlty, 1 E. & 
B. 665, and Whitehead y. Paries, 2 
H. & N. 870, 879, which show that, 
where * * upon a question of water rights 
there is an agreement by deed, such 
deed will regulate the rights of the 
parties;** Emhrey y. Owen, 6 Exch. 
858, 87R 

The statute]^ form of declaration for 
diyerting water from a mill, alleges 


‘Hhat the plaintiff was possessed of a 
mill, and by reason thereof was entitled 
to the flow of a stream for working the 
same ; and the defendant, by cutting 
the bank of the said stream, diverted 
the water thereof away from the said 
mill : ’* 0. L. Proc. Act, 1852| Sched. 
(B.), No. 30. 

(z) Judgm 7 Exch. 301 ; Dudden 
y. Glutton Union, 1 H. & N. 627 ; 
Judgm. Wood v. Waud, 3 Exch. 780, 
781 ; Emhrey v. Owen, 6 Exch. 353 ; 
Rochdale Gan. Co. y. King, 14 Q. B. 
122«^ See Murgatroyd y. Robinson^ 7 
£. & B. 391. 

(A) See Laing y. Whaley, 8 H. & 
N. 675, 901 ; 8. C., 2 Id. 476- 
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the roof. Nor would the flow of water during twenty years 
from a drain made for the purposes of agricultural improve- 
ments give a right to the neighbour, so as to preclude the 
proprietor from altering the level of his drains for the 
greater improvement of his land. In such a case, th^ state 
of circumstances shows that one party never intended to 
give, nor the other to enjoy, the use of the stream as a 
matter of -right (/). 

^fcto The rules regulating the right to subterranean water 
in water, identical with those applicable to' the enjoyment of 

streams and waters above ground. When water is on the 
surface, the right of the owner of the adjoining land to tho 
usufruct of that water is not a doubtful matter of fact, it is 
public and notorious ; and such a right ought, as a matter of 
course, to be respected by every one. In like manner, if the 
course of a subterranean stream wore well known — as where a 
stream sinks underground, pursues for a short space a subter- 
raneous course, and then emerges again — ^it seems clear that 
the owner of the soil under which tho stream flowed could 
maintain an action for the diversion of it, if it took place under 
such cii’cumstances as would have enabled him to recover if 
the stream had been wholly above ground (?»). Where, how- 
ever, the existence and state of underground water ai?e un- 
known, and perchance unascortainable, as where a well is 
sunk, and afterwards there is a difHculty in knowing certainly 
how much, if any, of the water when the ground was in its 
natural state belonged to tho owner in right of his property in 
the soil, and how much belonged to that of his neighbour who 
in dig^ng a mine or another well, which drains the water 
from that previously simk («), may possibly be only taking back 

(Q Wood T. Waud, 3 Exch. 776- ment had been acquired. See Magor 
778 ; Ortatrex t. Hayward, 8 Exoh. y. Chadwick, 11 Ad. & E. 671. 

291 ; ArhwrigM y. Gell, 6 M. & W. (m) Vide per 0. B., Dudden 

203, recognised but distinguished in y. Glutton Union, 1 H. & N. 630. 
Beetton y. Weate, 5B. ScB. 986, 995, (») Acton y. Blanddl, 12 M. & W. 

where there was eyidence that an ease- 324, cited ante, pp. 76, 78. 
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his own, a rule of law different from that above enunmated 
may properly be applied (o). 

In Chasemore v. Richards (p), which must henceforth be 
deemed a leading case regarding the right to subterranean 
water, ‘ the facts (q) were as imder : — ^The plaintiff was the 
owner of an ancient mill on the river W., and for more than 
sixty years before the commencement of the action he and 
^ the preceding occupiers of the mill had used and enjoyed, 
as of right, the flow of the river for the purpose of working 
their mill. The river W. was and always had been supplied 
above the plaintiff’s mill in part by the water inoduccd by the 
rainfall on a district of many thousand acres in extent, com- 
prising the town of C. and its vicinity. The water of the 
rainfall had been used to sink into the ground to various 
depths, and then to flow and percolate through the strata to 
tho river W., part rising to the surface and part finding its 
way underground in courses which constantly varied. The 
defendant represented the members of the Local Board of 
Health of 0., who, for tho purpose of supplying tho town of 
C. with water and for other sanitary purposes, sank a well in 
their own land in tho town of C. and about a quarter of a 
mile from the river W., and pumped up large quantities of 
water from their well for the supply of the town of 0., and 

by means of tho well and tho pumping, the Local Board of 
Health did divert, abstract, and intercept underground water, 
but underground water only, that otherwise would havo flowed 
and found its way into tho river W., and so to the plaintiff’s 
mill ; and tho quantity so diverted, abstracted, and intercepted 
was sufficient to be of sensible value towards tho working of 


(o) See this subject amply discussed 
in the Judgm. 12 M. & W. 849-362 ; 
Judgm. 7 Exch. 800. 

(p) 7 H. L. Os. 849 ; S. C., 2 H. 
& N. 168 ; 11 Exch. 602 (where Dick- 
inton T. Grand Jvnetion Can. Co., 7 
Exch. 282, is much commented on) ; 
Broadhent ▼. Banu^ham, 11 Exch. 


602 ; Rawstron t. Taylor, Id. 860. 
In Chatmore v. Ruthardt, supra, 
Acton T. Blundell, 12 M. & W. 824, 
is recognised, and the authorities gene- 
rally are reidewed. 

(q) Which have been briefly stated 
ante, p. 77. 
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the plaintiff’s mill.” The question was — whether the plaintiff 
could maintain an action against the defendant for such 
diveifiion, abstraction, and interception of the underground 
water? 

The judges, in giving their opinion upon this question, 
observed as follows : — “ In such a case as the present, is any 
right derived from the use of the water of the river W . for 
upwards of twenty years for working the plaintiff’s mill ? 
Any such right against another founded upon length of enjoy- 
ment is supposed to have originated in some grant which is 
presumed from tho owner of what is sometimes called the 
servient tenement. But what grant can be presumed in the 
case of percolating wafri’s, depending upon tho quantity of 
rain fulling or tho natuml moisture of the soil, and in the 
absence of any visible means of knowing to what extent, if at 
all, tho enjoyment of tho plaintiff’s mill would bo affected by 
any water percolating in and out of the defendant’s or any 
other land P The presumption of a grant only arises where 
tho person against whom it is to bo raised might have pre- 
vented the exercise of tho subject of the presumed grant ; but 
how could ho prevent or atop the percolation of water ? The 
Court of Exchequer, indeed, in the case of Dickinson v. The 
Grand Junction Canal Conqwnj/ (r) expressly repudiates tho 
notion that such a right as that in question can bo founded on 
a presumed grant, but dc-clares that with respect to running 
water it is Jure naturie. If so, d fortiori, the right, if it exists 
at all, in tho case of subteminean percolating water, is jure 
nature, and not by presumed gi-ant, and the circumstance of 
the mill being ancient w'ould in that case make no difference.” 

“ Tho question then is, whether tho plaintiff has such a 
light as ho claims naturae to prevent the defendant sinlriTig 
a weU in his own ground at a distanqp from the mill, and so 
absorbing the water percolating in and into his own ground 
beneath the surface, if such absoi'ption has the effect of dimi- 


(r) 7 Bxch, 282. 
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nishing the quantity of water which wotQd otherwise find its 
way into the river W., and by such diminution affects the 
working of the plaintiff’s mill. It is impossible to reconcile 
such a right with the natural and ordinary right of land- 
owners, or to fix any rea^nable limits to the exercise of such 
a right. * * * Such a right as that claimed by the plain- 

tiff is so indefinite and unlimited that, unsupported as it is by 
any weight of authority, wo do not think that it can be well 
founded, or that the present action is maintainable.”’ The 
opinion thus expressed by the learned judges was acquiesced 
in by the House of Lords, who affirmed the judgment in the 
defendant’s favour of the Court below. It is, however, 
observable that one very learned lord inclined to impose, on the 
proposition deducible from the reasoning in the above case 
and some of the authorities there cited, a not unimportant 
qualification. “ Every man,” remarks Lord Wemleydale (s), 
“ has a right to the natural advantages of his soil — the plaintiff 
to the benefit of the flow of water in tho river and its natural 
supplies — the defendant to tho enjoyment of his land and to 
the underground waters on it, and ho may, in order to obtain 
that water, sink a well. But according to the rule of reason 
and law, sic utcre tm ut alientim non Icedm, it seems right to 
hold that ho ought to exercise his right in a reasonable nianner, 
with as little injury to his neighbour’s rights as may be.” 

From what has been said in the foregoing pages, touching 
the more important — when practically regarded — of ordinary 
torts (0 to realty, will be inferred the solicitude of our law so 
to regulate the rights of property, that, whilst its free use and 
enjoyment by each individual are not unduly interfered with, 
the priviloges legally vested in every other member of the 
community may be respected. 

( b ) 6 H. L. Ca. 388. cases, maybe met with in Selw. 17, F., 

(i) Farther information as to which, 12th ed., vol. 2, under the titles 

together with, references to additional ** Nuisance,’* “Trespass.” 

3 D 
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Sect. II . — Torts to Personal Property. 


Ghattelfl per- 
sonal— wbat* 


Torts to 
i>eraonaUy— 
now classi- 
fied. 


Torts to 
nomonulty 

111 1>0S8UM- 
siou. 


Chattels personal are, strictly speaking, “ things moveable : 
which may he annexed to or attendant on the person of the 
owner, and carried about with him from one place to 
another (m). Such arc animals of vaiious kinds, household 
furniture, money, jewels, corn, articles of clothing, and every- 
thing which can properly bo transferred from place to 
place («). 

Now, in discussing, so far as space will permit, the ordinary 
torts to personalty, it will bo convenient to treat, 1st, Of torts 
to property iu the possession of the owner ; 2ndly, Of toi'ts to 
property out of the owner’s possession, and especially (as 
included in this subdivision of the subject) of torts to chattel 
properiy under bailment to another, when committed, — 1. By 
the bailee himself. 2. By a stranger. 

First, then, a tort to personalty in the possession of the 
owner may be constituted by the wrongful deprivation of that 
possession (y) ; or by an abuse of, or a damage done to, tho 
chattel -Whilst in Ids possession (c). A wrongful deprivation 
of possession may bo by a taking illegal in its inception ; or by 
an illogal detention of that whereof tho original possession 
was legally acquired (s), — ^torts, however, of this latter kind 
wiU evidently fall under the second of tho two leading classes 
of wrongs to personalty above indicated. 

It may readily bo conceded, that, where a rightful possession 


{u) 2 Bla. Com., p. 387 ; 3 Id., p. 
144. Whether or not things fall within 
the class of fixtures annexed to the 
freehold” or chattels,” is a question 
often requiring determination in actions 
of Trover or Detinue. See, for instance, 
Walmiley v. Milne, 7 C. B., N. S., 
115 I JRoffey v. Henderson, 17 Q. B, 
574. 

(a) 2 Bla. Com., p. 387; 3 Id., p. 144 ; 


2 Kent Com., 7th ed., p. 400, where the 
distinction between chattels real and 
chattels personal is fully considered. 

(y) The law has provided four forms 
of action applicable to such a state of 
things, viz., trespass, replevin, detinue, 
and trover, the nature of each of which 
is considered, per Martin, B., Bnr- 
roughes v. Bayne, 5 H. &; N. 801. 

(s) 3 Bla. Com., p. 145. 
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of goods and chattels has onSb hoen gained, either by a just 
occupancgr or by a legal transfer, whoever, whether by force or 
fraud, dispossesses the holder of them is guilty of a tort, reme- 
diable according to circumstances in trespass, trover, or case, 
the respective characteristics whereof have been already briefly 
pointed but (a ) — “ for ” as remarked by Blackstone (ft), “ tliere 
must' be an end of all social commerce between man and man, 
unless private possessions bo secured from unjust invasions; 
and if an acquisition of goods by either force or fraud were 
allowed to be a sufficient title, all property would soon be 
confined to the most strong or the most cunning ; and tho 
weak and simple-minded part of mankind (which is by far the 
most numerous division) could never be secure of their 
possessions.” 

But — ^further — ^it is also a true proposition, that one who is 
in possession of a chattel tcrongfully, as regards some particular 
Individual, provided he bo rightfully possessed of it quoad tho 
defendant, may sue this latter party for a tort done to the 
specific chattel. The decision in Armory v. Delamirie (c), 
clearly ostablishcd that “ bare possession constitutes a«ufficient 
title to enable the party enjoying it to obtain legal remedy 
against a mere wrong-doer” (d). It was there held, that one 
who had found a jewel might maintain trover for it against' a 
jeweller, whose opinion had been asked respecting it, and who, 
having got possession of it, tortiously retained it, and applied 


(a) Ante, pp. 119-121. 

(&) 8 Com., p. 145. 

(c) 1 Smith L. C., 4th ed., p. 256. 
(See per PoUock^ C. B., commenting 
'upon the above case, WhUe v. MulleU^ 
6 Exch. 714.) Bridges v. Hawhes- 
worthy 21 L. J., Q. B., 76 (which forci- 
bly illustrates the principle above stated 
in the text). 

(d) Acc. Northam v. B(mden, 11 
Exch. 70. 


In * Jeffries v. Great Western B. 
C7., 5 E. & B. 805, Lord Campbelly C. 
J., observes — “I am of opinion that 
the law is that a person possessed of 
goods as his property has a good title as 
against every stranger, and that one 
who takes them from him, having no 
title in himself, is a wrong-doer, and 
cannot defend himself by showing that 
there was title in some third person ; 
for against a wrong-doer possession is a 
title.” 


3 D 2 
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it to his own tlse. The Court in this case further resolved, 
that the finder of the jewel, though he did not by such finding 
acquire an absolute property or ownership in it, yet had such 
a property therein as w^ould entitle him . to keep it against all 
but the rightful owner. "VVlion, therefore, it is said that the 
action of trover “ only lies where the plaintiff has the right to 
possession, as well as a legal pregperty in the subject of the 
suit ” (<?), wo must remember that there are two kinds of 
property — absolute and special — ahsolute property is whore 
one having the possession of chattels, has also the exclusive 
right to enjoy them — ^which right can only be defeated by 
some act of his own — special property is where ho who has the 
possession holds them subject to the claims of otlier per- 
sons (,/). Jlut besides the right of property in the goods sued 
for, there must be a right to their posse&Hton in order to support 
trover. Thus in Gordon v. Harper {g), chattels, which had 
been let as furniture with a house, having been wrongfully 
taken in execution by the sheriff, it was held, that, although 
the tenant might doubtless have sued the sheriff in trover for 
the value of the things taken, yet the landlord could not do 
so, inasmuch as ho had parted with the right of possession 
during the continuance of the term (A). Where, however, the 
two rights (already specified) of property and of possession 
concur, trover is the remedy usually resorted to for tlie par- 
ticular injury of withholding goods from the custody of their 
rightful owner (/), and (as it is technically termed) ‘ convert- 
ing ’ them to the use of tlic wrong-doer ijc)'. Tlio meaning of 

(e) Per Tindall 0. J., Owen v. 
linighfy 4 Bing. N. C. 57. Sec Smith 
V. Mwndy^ 29 L. J., Q. B., 172, vrhich 
is a curious case. 

(/} TerLawreneey J., Webd v. Foie, 

7 T. R. 898. 

(ff) 7 T. R. 9 ; and see the cases 
cited post) in connection with the law 
of bailment. 

The landlord, howerer, might 


sue for damage to his rerersionary ig 
terest : Tancred y. Allgood^ 4 B & 
N. 438, 

(i) The class of cases in^ 
tinue may be available as af 
the detention of goods isi 
pointed out, ante, pp. 

{h) See Judgm. Badg^^ 

18 C. B. 124. 



vhich dc- 
Iremedy for 
' sufficiently 

r 

V. Parher, 
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this term * convert * or * conversion,’ as just used, •will presently 
be considered. But one apt example may pre-nously bo 
adduced in support of tho proposition just stated, viz. that 
trover lies •where the rights of property and of possession are 
concurrently vested in tho plaintiff, and as showing tho nature 
of the questions, often nice and difficult, which arise in refer- 
ence to its practical application (/). 

In ScaUergood v. Sylvester (»»), tho facts were these, tho 
plaintiff’s cow had been stolen, and subsequently sold in 
market overt to the defendant who purchased it bond fide; 
tho plaintiff, having discovered tho thief, prosecuted and con- 
victed him, and then brought trover against tho defendant for 
the cow which ho had refused to deliver up. How, it is 
evident, that, if in this case tho plaintiff had been compelled 
^ rely solely on tho common law in support of his title to 
the cow, ho would have been defeated in his action, because at 
common law the property had been permanently changed by 
tho sale in market overt. Tho statute 7 & 8 Goo. 4, c. 29, con- 
tains, however, a provision (s. 57) to this effect, that if any 
person guilty of stealing any property shall be indicted for 
such offence by or on behalf of tho o^wncr, and- con^victod 
thereof — ^in such case tho property shall bo restored to the 
owner or his representative ; and although by the same section 
of the Act tho Court may in a summary way order its restitu- 
tion («), yet it was held that this mode of procedure is but cumu- 
lative, lea^ving tho remedy by action still available, and that 
the effect of tho statutory provision just noticed is to restore 
tho right even, where tho property is not actually restored. 
Tho thing stolen, said- Coleridge, J. (o), “ is to bo restored on 
conviction ; it is to bo given up to tho owner as having tho 
right — that is — ^tho right of property and the right of 
possession.” 

(2) See Manders v. Williams^ 4 v.P/em, IBellC.C. 235. 

Exch. 339. (o) 15 Q. B. 512 ; Valpy v. Gibson^ 

(m) 15 Q. B. 506, wilh which com- 4 0. B. 837 ; Bloxam v. Sanders^ 4 B. 
pare Lee v. Bayes^ 18 C. B. 599. & C. 941. 
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If we glance at the form of declaration in trover given in 
the first 0. L. Proc. Act {p), wc shall see that the gist of the 
charge is, that the defendant “ converted to his own use, or 
wrongfully deprived the plaintiff* of the use and possession of 
the plaintiff’s goods ; ” it may bo desirable, therefore, to 
inquire, what is the meaning of the word ‘ converted,’ here 
used? It has on various occasions by judges and learned 
writers been explained (if). A “ conversion ” is, where one 
finding or having the goods of another in his possession 
applies them to his own use without the consent of the 
owner (r), and such applicsition to tho finder’s use is, in many 
cases, evidenced by a demand of tho goods and a refusal to 
give them up (e). “A person,” says Lord Ellenborotigh (t), 
“ is guilty of a conversion who intermeddles with my property 
and disposes of it.” Trover, says Maule, J. (u), “only 
where some dominion is asserted by tho defendant over tlie 
chattel which is tho subject of tho action. One who takes 
possession of goods unlawfully, which are in consequence lost 
to the owner, is to a certain extent guilty of a conversion. 
But where .... there is no unlawful taking of pos- 
session or assertion of dominion over the goods, although the 
goods may bo destroyed, there is no conversion,” unless tho 
defendant is a participator in the act which causes their 
destruction {u). “ In order to constitute a conversion,” ob- 

serves Parke, B. (r), “there must bo an intention of the 
defendant to take to himself the property in tho goods, or to 
deprive the plaintiff of it. If the entire article is destroyed. 


ip) SchecL (1)}, No. 2S. See Bikck- 
landv. Johnstm^ 15 0. B. 145. 

(g) The use of the word ‘‘con- 
version is animadyerted on per 
Brarawell, B., Evans v. Wright^ 2 H. 
& N. 532, and the meaning of the 
term explained inBu'i'^'oughes v. Bayne^ 
5 H. & N. 310-311| by the same 
learned Judge. 

(r) Toml. L. Diet,, ad verb. “ Con- 


version.” 

(s) 10 Eep. 56 b, 57 a. 

(0 Stephens v. ElwaU, 4 M. & S. 
201 ; as to which case see, per Pollock^ 
G. B., Symonds v. Atkinson^ 1 H. ds 
N, 149. 

(u) Heald v, Carey^ 11 C. B. 993. 

(v) SiMtnons v. LilVystont^ 8 £xch. 
442, and see* the cases cited supra; 
Jones V. Davies^ 6 Exch. 663. 
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as, for instance, by burning it, that would be a taking of tbe 
property firom tbe plaintiff and depriving biin of it, although 
the defendant might not be considered as appropriating it to 
his own use.” A conversion, then, may be evidenced by a 
wrongftd taking of the goods of him who has a right to the 
immediate possession of them — or by the fact that the defen- 
dant has destroyed the goods in question, or has participated 
in their destruction — ^it may be evidenced by the fact that the 
defendant has wrongfully and unlawfully assorted title to or 
assumed dominion over the chattel which is the subject of the 
suit (jr). “Conversion” means “detaining goods so as to 
deprive the person entitled to the possession of them of his 
dominion over them {y ) ; ” and in cases like the above, no 
formal demand of the goods and refusal to deliver them need 
in strictness be shown in order to support an action for their 
recovery. A demand and refusal (s) are, however, necessary 
“ in all cases where the defendant became in the first instance 
lawfully possessed of the goods, and the plaintiff is not pre- 
pared to prove some distinct actual conversion ” («) of them. 
And yet authorities may be adduced to show that a party is 
not necessarily guilty of a conversion, because ho does not 
at oticc restore the chattel which is the subject of dispute, as, 
for instance, where it is not at the moment of demand made in 
his possession, or under his immediate control (6). A re- 
delivery of the chattel, however, is in trover no answer to tho 


(a:) See Chinery v. Viall, 5 H. & N. 
288 ; Tovme v. Lewis, 7 C. B. 608 ; 
Poivell V. Hoyland, 6 Exch. 67 ; Wiles 
V. Woodward, 5 Exch. 557 ; Glover v. 
London and N. W. R, C, 5 Exch. 
66 ; Howard v. Shepherd, 9 0. B. 
297 ; Great Western R. (7. v. Crojie^, 
3 H. & N. 183; S. C., 2 Id. 491; 
Aldridge v. Johnson, 7 B. & B. 885 ; 
TeoLT V. Freehody, 4 C. B., N. S., 
228. 

(y) Per Martin, B. , BurrongJ^ v. 
Bayne, 5 H. & N. 302. 


(z) See Weelcs t. Goode, 6 C. B., N, 
S., 367. 

{a) 1 Chitt. PL, 7th ed., p. 176 ; 2 
#Wms. Saund. 47 6. ; Judgm. Stevenson 
Y. Newnham, 13 C. B. 303. See 
Yalpy Y. Sanders, 5 C. B. 886 ; At- 
wood Y. Ernest, 13 C. B. 881 ; GUes y. 
The Taff Vale R, O*, 2 E. & B. 822 ; 
Lee Y. Bayes, 18 C. B. 599. 

(6) Per Wilde, 0. J., 7 C. B. 611 ; 
Canot Y. Hughes, 2 Scott, 663 ; per 
Polloeh, C. B., 5 H. & N. 300. 
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action, nor does it compensate for the previous conversion, ex. 
gr.y if one man take away another’s horse, though ho after- 
wards return it, the owner of the horse has a right of action 
as against hinn who wrongfully -took it away, and the re- 
delivery goes only in mitigation of damages (c) ; but the 
judgment » in trover changes the property in the chattel 
converted (d). 

From what has been thus far said, it may bo inferred that 
the action of trover is peculiarly adapted for trying the title 
to goods. It is, indeed, commonly brought with this express 
object by or against the assignees of bankrupts or insolvcntf? — 
by or against personal representatives, or by a judgment 
creditor against a sheriff — ^who, perchance, has wrongfully sold 
goods imder an execution posterior in point of time to that 
issued by the plaintiff. The remedy in question is appropriate, 
also, in many other cases where' conflicting claims to chattel 
property call for adjustment. 

Quite irrespective of mere technicalities, there is a broad 
distinction to notice between the action just considered and 
that which lies for a wrongful and forcible taking of goods and 
chattels or for a direct injury done to them. In trover, the 
conversion, not the taking, is the gist of the action. Trespass cle 
hqnk aaportatis, however, lies for the wrongful taking of chat- 
tels (c). In Put V. Pdzcstenie (/), it is said, that “trover and 
trespass are actions sometimes of a different nature,” for trover 
will sometimes lie where trespass will not lie — “ as if a man 
hath my goods by my delivery to keep for mo, and I afterwards 
demand them and ho refuses to deliver them, I may have an 
action of trover but not tre^ass,” “because hero was no 
’ tortious taking; and sometimes the case may be such tliH t 
t either the one or the other will lie; as where there is a 

(c) Per Pdlod:, 0. B., Griffiths r. (e) See Stnailey v. Kerfoot, Stia. 

Owen^ 18 M. k W. 63. 1094. 

(d) Buddand v. Johnson, I.*; C. B, (/) Sir T. Raym. 472 ; Jndgm. 

145, 167. Newithata v. Stevens, 10 0. B. 722. 
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tortious taking away of go<)ds and detaining them, the party 
may have either trover or trespass.” In West v. Nibhs (jf) 
(already cited (A) ), trover was held to he, although trespass 
would not do so, by virtue of the rule that a mere nonfeasance 
cannot constitute a trespass. On the other hand, cases might 
readily he put, in which either trespass or trover ^ould ho a 
proper remedy (i). 

. As against a mere wrong-doer, indeed, who sells goods which 
he has forcibly taken, and receives the proceeds, the party 
from whoso possession they wore taken may waive the tort 
altogether, and maintain an action for money had and received, 
without proving any title to the goods beyond mere posses- 
sion ij). If,” it has been said (k), “ a man’s goods aro 
taken by an act of trespass, and aro subsequently sold by the 
trespasser and turned into money, he may maintain trespass 
for the forcible injury ; or, waiving tlic force, ho may main- 
tain trover for the wrong ; or, waiving the tort altogether, ho 
may sue for money had and received** (/). 

To entitle a man, however, to bring trespass de bonis aspor~ 
tatis, he must, at the time when the act was done which con- 
stitutes the trespass,' either have the actual possession in him 
of the thing which is the object of the trespass, or else ho 
must have a constructive possession in respect of the right 
being actually vested in him (m) ; the nature of what is 
called a “ constructive ” possession may be illustrated by 
reference to the case of an executor whose right to the goods 
of the testator accrues immediately ci|§ his death, and such 


ig) 4 C. B. 172. 

(A) Ante, p. 120, n. (h). 

(i) See cases, infra, n. (f). 

{j) OuffJifton V. Seppings, 1 B. & Ad. 
241 ; Neate v. Harding, 6 Exch. 849; 
PotecE V. PcM, 7 Ad.. & B. 426. See 
Bueldand t. Johnson, 15 C. B. 146, 
166, 167. 

(Js) Jndgm. Rodgers v. Maw, 15 M. 
& W. 448 ; Judgm. Clasrh v. Gilbert, 


2 Bing. N. C. 367. 

(l) See Lythgoe v. Vernon, 6 H. A 
N. 180. 

(m) Per Ashhurst, J., Smith ▼. 
Mil7.es, 1 T. B. 480 ; Brierly y. Ken- 
dall, 17 Q. B. 937 ; Bradley y. Cbp- 
ley, 1 C. B. 685. See also, in support 
of -what is aboye said, Watson y. 
Maequire, 5 C. B. 836, 844 ; White 
y. Morris, 11 0. B. 1016. 
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right draws after it a constructive possession — so that an exe- 
cutor may maintain trespass for goods of the testator taken 
between the death and grant of probate (»). The same rule, 
also, applies in the case of an administrator who may sue in 
trespass for goods taken between the death and the grant of 
letters of ^ildministration, — by virtue of which relation, as 
appears by a recent decision (o), the administrator is enabled 
to recover against such persons as have interfered with the 
estate, and thereby to prevent it from being prejudiced and 
defiled. 

In regard to the latter of the two kinds of injuries (specified 
at p. 770), which may be offered to things personal whilst 
in tho possession of the owner, consisting in an abuse of or 
damage done to them, ox. gr., by hunting a man’s deer, 
shooting his dogs, poisoning his cattle, or in anywise taking 
from tho value of any of his chattels, or making them in a 
worse condition than before, it will suffice to say that tho 
remedies given by our law to redress such injuries are, 1, 
by action of trespass, where the act is in itself immediately 
injurious to another’s property ; and, 2, “ by special action on 
tho case, where tho act is in itself indifferent and the injury 
only consequential ” {p). Under either form of action 
damages will bo recoverable in proportion to the injury which 
tho complainant proves by apt evidence that his property has 
sustained {q). 

Torts to personalty, whilst de facto out of tho owner’s 
possession, may occur i^der many dissimilar circumstances, as 
whore tho chattel wrongfully seised or injured is in the custody 
of tho law (r), or. under bailment to another. In reference to the 
latter state of facts, a few remarks may properly be offered. 

{n) Tharpe v. Stalltvood, 5 M. & & N. 438. 

Gr. 761 ; Foster v. BcUeSf 12 M, & (q) 3 Bla. Com., pp. 158-4. 

W. 233. (f) Turner v. Ftjrd^ 15 M. & W. 

(o) Morgan v. Thamas^ 8 Exch. 212 ; Wilbraham v. Snow^ 2 Wms. 

302. Saund. 47 a. ; cited Jeffries v. Great 

(p) See Tancred v. Allgood, 4 H. Western R. (7., 5 E. 4c B. 805. 
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A bailment is “ a delivery of a thing in trust for some 
special object or purpose, and upon a contract, — express or 
impUed, — ^to conform to the object or purpose of the trust” (s). 
Two ingredients are indeed essential to and must be pre- 
sented (under some form or other) in every satisfactory defi- 
nition of a bailment — a delivery and a trust — this latter term 
being used to signify the confidence which one man reposes in 
another (t). 

Wow, it will bo at once obvious, that the nature of a bail- 
ment may admit of illustration in an infinite variety of 
ways — ^thus, — ^if cloth be delivered to a tailor to make a suit 
of clothes, he takes it upon an implied contract, viz. to make 
the clothes in a workmanlike manner, and to deliver them to 
his customer when made. — He is therefore a bailee (u). And 
so is a pawnbroker who receives plate or jewels as a pledge 
or security for the repayment of money lent thereon — ^the 
contract or trust being in this case to keep the thing pledged 
with ordinary care and dihgcnco and to restore it upon 
redemption, i. c.^upon repayment of the money advanced upon 
it by the pawnor. So, if a man takes, in cattle to graze and 
depasture on his land — ^he is a bailee — (tliis particular kind 
of bailment .being technically termed an agistment) — and the 
bailee takes the cattle in this case on an implied contract or 
undertaking that he will look after them with ordinary dili- 
gence, — which means, — with that degree of diligence which 
men in general exert in respect to their own concerns («). 

In any of the foregoing instances pf bailments it will be 
found that there is a delivery of the subject matter of the 
bailment and a trust, i. e., a confidence reposed by the bailor 
and a corresponding undertaking by the bailee. 

The classification of bailments usually adopted (^) is into 

(«) Story Bailm., 5tli ed., p. 4. The Trust.” 
definition given by the above' learned (u) 2 Bla. Com., p. 451. 

writer seems preferable to that in 2 {x) 2 Bla. Com., p. 452; Story 

Bla. Com., p. 451. Bailm., 5th ed., pp. 15-19. 

{t) See Toml. L. Diet, ad verb. {y) Story Bailm., 5th ed., s. 3. 
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three great heads (s), whereof the first comprises bailments, 
in which the trust is exclusively for the haiefit of the bailor — it 
includes, therefore, mandates and deposits, terms doiihtloss 
used mOTC frequently by the civil than by the common law 
writers, but still not alien to our system of jurisprudence. A 
* deposit ’ is commonly defined to be a naked bailment of 
goods to bo kept for the bailor gratuitoufsly, and rQtumcd when 
ho shall require it, and a ‘ mandate ’ -is likewise, a gratuitous 
bailment of goods to bo carried and conveyed from one place 
to another, or made with a view to some act being performed 
about them. Now, in the case of a mandate or deposit 
(between which there is no distinction to bo noted material for 
the present inquiry), the bailment is made for the benefit of 
the bailor, and the law applicable to these cases is that the 
bailee is bound merely to use a slight degree of diligence 
respecting tho thing bailed and is liable for gross negligence 
only — tho reason being tiiat tho baUeo is to receive nothing for 
his serldces. 

Tho celebrated case of Coggs v. Bernard {a), falls within 
the general class of bailments now under consideration. There 
tlie plaintiff declared, that, whereas the defendant undertook 
and promised safely and securely to take up certain hogsheads 
of brandy out of a cellar where tiioy wore deposited and to 
lay them down in another place, ho so negligently and care- 
lessly put them down again, that, by his negligence, one of 
the casks was staved and a quantity of brandy spilt. AfhftT- 
verdict, an objection Wiis taken to this declaration on tho 
ground that it contained no pverment that the defendant was 
a common carrier (in which case, as we shall presently see, 
peculiar responsibilities would have been cast on him), or that 

(s) For tho following brief sketch of reference to'the work in question* 
the leading classes of bailments, I am (a) Ld. Baym. 909 ; and 1 Smith 
almost wholly indebted to the kte Dr. L. 0., 4th ed., p. 147. See Header v. 
Story’s admirable treatise upon that 29 L. J., C. P., 246, cited 

subject. This general acknowledgment post, 
will obviate the necessity of repeated 
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lie was to have received anytiung for his services ; and the 
simple question consequently was, whether a man not being a 
common carrier, who undertakes gratuitously to carry goods or 
to perform some act in connection with them, is liable for any 
and what degree of negligence fia the performance of his under- 
taking : the decision come to in this case established the law 
relating to contracts of mandate as it has been above stated; and, 
in the course of his judgment. Lord JELolt took occasion minutely 
to consider the various classes and subdivisions of bailments, 
together with the legal principles applicable to them. 

■ Instances of the kind of bailment to which I have been 
now referring do not very often present themselves in our 
modem law reports ; they do, however, sometimes occur, as 
in Doorman v. Jenhim (i), and Rooth v. .Wilson (c), in the 
former of which, Taunton, J., after remarking upon the diffi- 
culty of determining what is gross negligence, for which alone 
a mandatary or depositary is Hable, observes that there may 
bo cases where this question wiU bo matter of law more than 
of fact, and others again where it wiU bo matter of fact more 
than of law ((/)i So, in regard to the question — what is to be 
deemed reasonable care, the absence of which wiU indicate 
gross nogUgcnce ? Dr. Story (e) observes, that, being a bailee 
without reward, a depositary is bound to sKght diligence 
only, “but in every case good faith requires that he should 
take reasonable care of the deposit, and/what is reasonable 
caro must materially depend upon the nature, value, and 
quality of the thing [bailed], the circumstances under which 
it is deposited, and sometimes upon the character and confidence 
and particular dealings of the' parties ” (^). 

Further, it is necessary to oUlserve, in connection with the 

(6) 2 Ad. & E. 256. ^ . (d) See Melville v. Doidge^ 6 C. B, 

(c) 1 B. & Aid. 69, 61, ubi vide per 450. 

Lord Ell^horoughf C. J. ; see also (e) Bailm., 5tb ed., p. 63. 

MyUon V. Cock^ 2 Str. 1099 ; Dartnall (/) See MiUs v. Holton^ 2 H. & N. 
V. H<nioard^ 4 B. & C. 345 ; White v. 14, 

Humphrey^ 11 Q. B. 43. 
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particular class of bailments under consideration, that even a 
gratuitous bailee who accepts his trust for the benefit of the 
bailor will, if possessed of skill with reference to the specific 
subject matter of the bailment, be boimd to use it — ^for instance, 
— a person conversant with Borscs might bo answerable for 
damage happening to a horse whilst under his gratuitous care 
or management, for which an individual not so skilled might 
be in no degree responsible {g). 

With respect to bailments purely gratuitous, one question 
may with good reason bo asked — can a contract to accept such 
a bailment and to discharge its resulting duties bo enforced — 
would not an action for the purpose of enforcing it or obtain- 
ing damages for its nonperformance fail by reason of the 
maxim — Ex nudo paHo non oritur actio ? The answer is, that 
such an action would fail, and that the party who has entered 
into a gratuitous contract of the kind supposed may reliove 
himself from liability before performance by a simple refusal 
to discharge the trust. If, however, he accept the bailment, 
he will thereby render himself liable for negligence (of the 
degree before specified) during its continuance. This liability 
results directly from the rule cited at a former page {h), that 
“ the confidence induced by undertaking any service for another 
is a sufficient legal consideration to create a duty in its per- 
formance ; ” and it is, accordingly, generally true with respect 
to gratuitous contracts, that for nonfeamnee, even when a party 
suffers a damage thereby, no action lies, but for misfeasance an 
action will lie (i). 

Next in order of the three leading classes of bailments, 
already adverted to, is that in which the trust is exclusively 
for the benefit of the bailee, hnd in which the thing bailed is 
usually to bo restored in specie. A bailment of this kind was 

(g) WUtw y. Brelt, 11 M. & W. {iy Story Bailm., od., pp. 18, 
IIS. 185, et seq. ; Balfe v. West^ 13 0. B. 

(/*) P. 658 ; see ShiUibeer v. (7/yw, 466, cited ante, p. 659 ; Elsee v. Oat- 

2 M. & W. 143. ward, 5 T. R. 143, 149, 160. 
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denominated in the civil law commodatum, in ours it is called a 
loan, and the degree of diligence here required from' the bailee 
is veiy much, if not precisely, that required from a gratuitous 
bailee possessing skill, who, as above stated, is bound to exer- 
cise the skill which he possesses ; the reason being, that a 
gratuitous bailee for use must be taken, in point of^aw, to 
have represented himself to the bailor as a person of competent 
skill — a much greater degree of diligence will therefore be 
expected from him than from one who is a more gratuitous 
bailee for the benefit of the bailor. The law applicable to the 
class of bailees now in question, is explained in Wilson v. 
Brett {k) already cited, illustrated to some extent by Lord 
Camoys v. Scurr (/), and commented on by Lord Camphell, C. J., 
in Barney v. Richardson {m), and by Lord Holt in Coggs\. 
Bernard, where the latter eminent judge takes occasion to 
observe, that the party to whom a loan of chattels is made 
gratuitously *‘is bound to the strictest care and diligence to 
keep the goods [lent] so as to, restore them back again to the 
lender;” for the badeo, having a benefit by the use of them, 
will be answerable if guilty of the least neglect, as if a man 
shoxild lend another a horse to go westward, or for a month, 
and the bailee go northward, or keep the horse above a month 
— if any accident happen to the horse in the northern journey, 
or after the expiration of the month, the bailee will be charge- 
able, — ^because he has made use of the horse contrary to the 
trust under which he was lent ; and it may be, if he had been 
used no otherwise than as had been intended, the accident would 
not have happened (n). 

One ordinary instance of the above kind of bailment occurs 
in the case of a gratuitous or simple loan of money. And 
in connection, either with the present or the preceding class of 
> 

(Jk) 11 M; & W. 113, 115. a, 8 E. & B. 1085, 1050, shows 

(l) 9 Car. & P. 383. that the duties of the borrower and 

(m) 3 E. & B. 167. lender of a chattel are in some degree 

(n) JSlaJkemore v. Bristol and Exefer correlative. 



TOBTS 


bailments (for tbo facts as reported do not enable us positively 
to say to which it may belong), should be iinentioned--TJV?cAo//«' 
V. Bastard (o), which shows, that, if chattel property be taken 
wrongfully out of the possession of a gratuitous bailee, he may 
sue for ^t in trover in his own nanfe, or the bailor may sue — 
the former having a special, and the latter an absolute property 
• in the chattel {p). 

Briim rou To third class of bailments, in which the trust is for the 
benefit of both parties, is referable the law relative to vadmm, 

boUtpartiRo. pledging or pawning of a chattel, and that relating to 
locatio-conductio, a bailment for reward or compensation, which 
may not improperly be regarded as divisible into as many sub- 
classes as there are different modes of employing care or labour 
upon goods (y), the more imi)ortant of these subdivisions 
being (r) : 1. The hiring of a thing for use {locatio ref). 2. 
The hiring of work and labour {locatio operis faciendt). 3. The 
hiring of care and services to bo performed or bestowed on the 
thing delivered (locatio custodm). 4. The hiring of the carriage 
of goods from one place to another {locatio operis tnerciiim rehen- 
daruui). The class of bailments before us is, then, obviously 
far more comprehensive and practically important than either 
of the two kinds previously mentioned (.v), embracing, inter alia, 
bailments to pawnbrokers, innkeepers, and carriers, as to each 
of which successively some few observations are subjoined. 

It may, however, in this place bo well to premise that the 
general rule applicable where the bailment is reciprocally 
beneficial to both parties to it is, that ordinary diligence on the 
part of the bailee is required, so that (to put the converse of 
the rule) ho will be responsible for ordinary neglect. The 
degree of care or diligence required in this third class of bml- 
monts is therefore intermediate between that required &om a 
bailee in the first and in the second class. 


(o> 2 Cr. M. & B. 650. 

(p) Ante^ p. 772. 

( 9 ) 1 Smith L. G., 4th cd., p. 167- 


(r) Story Builm., 5th ed., p. 11. 
(<) Ante, pp. 780, 782. 
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A pledge or paw may be defined to be “a bailment of 
goods to a creditor, as security for some debt or engage- 
ment ” (t ) ; and with respect to it, the rule deducible &om 
the judgment of Lord JSblt in Coggs v. Bernard is, that 

tho pawnee is bound to use ordinary diligence in l^e care 
and safeguard of the pawn ” (u), so that, if the thing 
pawned be lost notwithstanding the exercise of such diligence, 
the pawnee may stiU resort to the pawnor for tho amount of 
tho debt secured by tho pawn («). “ If,” says Lord Holt, 

♦‘the pawn bo such as it will be the worse for using, the 
pawnee cannot use it, as efothes, &o. ; but if it be such as Avill 
be never tho worse, as if jewels for tho purpose wore pawned 
to a lady, she might use 'them, but then she must do it at her 
peril ; for whereas if sho keeps them locked up in her cabinet, 
if her cabinet should bo broke open and the jewels taken from 
thence, sho would be excused ; if she wears them abroad, and 
is there robbed of them’, sho will be answerable; and the 
reason is, because the pawn is in the nature of a deposit, and 
as such is not liable to bo used (g). But if tho pawn bo of 
such a nature as the pawnee is at any charge about tho thing 
pawned, to maintain it, as a horse, cow, &c., then the pawnee 
may use the horse in a reasonable manner, or milk the cow, 

&o., in recompense for tho meat ” (z). 

Tho pawnee, however, is bound to give up to ^ lawful 
owner the thing pawned, upon a tender of tho amoimt due to 
himseK ; and consequently if the chattel in question bo lost 
after such tender has been made, tho pawnee will bo respon- 
sible as having made himself a wrong-doer by his detention of 
the pawn, and if a man keep goods by wrong, he will be 


(t) Story Bailxn., 5th ed., p. 10 ; 
-per Lord HoU^ C. J., Ld, Raym. 916. 

(u) 1 Smith L. 0.| 4tb ed., p. 
169. 

(pc) As to the liability of a pawn- 
broker for damage done to goods 


pawned by an accidental fire, see 
Syred ▼. Ca/rrutherSf 1 E. B. A E. 
469. 

(y) Citing Owen, 123. 

(s) See also Story Ballm.t 6th ed., 
pp. 837-8. 

3 B 
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answerable for them at aU events («). Subject to tbe qualified 
property in the goods pawned thus transferred to the pawnee, 
the pawnor retains his property in them ; and, as incident to 
such property, he has a right to sell the chattel pledged ; and 
when ttis right has been exercised, the purchaser has the 
same interest in the chattel which the pawnor had (6), so that 
in an action of trover brought for it by the pawnor against 
the pawnee, on repayment of the amount for which the thing 
was pledged, the jm iertii might, in general, be successfully 
set up {c) 

The business of pawnbrokers is regulated by the statute 
law (d), which, inter alia, provides, that, if the pledge be not 
redeemed at the expiration of a year and a day, the pawn- 
broker may then expose it to'sale as soon as he can consistently 
with the provisions of the Act ; but if, at any time befipre the 
sale has actually taken place, the owner of the chattel pawned 
tender the principal and interest due, together with the 
expenses (if any) incurred, he is entitled to a return of the 
chattel ; for the power of sale is allowed tho pawnbroker 
merely to secure to him tho money which ho has advanced, 
together with the high rate of interest which the law allows 
to him in his character of pawnbroker (e). Should the for- 
feited pledge, however, be sold, in accordance with the power 
of sale given by the Act, the question presents itself, — is tho 
pawnbroker to bo regarded as warranting the title of tho 
chattel sold P In Morley v. Attenborough (/), tho Court of 


(o) Per Lord ZToft, 0. J., Coggt t. 
Bernard, 2 Ld. Barm. 917< 

(6) Franklin v, Neate, 18 M. & W. 
481, 486. See Reeves t. Capper, B 
Bing, N. 0. 136 ; Flory v. Benny, 7 
Exoh. 681. 

(c) Ckeesman t. ExaJl, 6 Each. 
S41 ; Thome r. Tilbury, 3 H. & N. 
634. 

39 40 Oeo. 3, c. 99 ^ 9 & 10 

Tict. c. 98 ; 19 & 20 Yict. c. 27 ; 22 


& 23 Yict. c. 14 ; 23 Yict. o. 21. See 
Attenborough y. London, 8 Exch. 661 ; 
Fergusson y. Norman, 5 Bing. N. 0. 
76 ; Syredv. Oarruthers, supia, n. (»); 
ShaekeU y. West, 29 L. J., M. 0., 46; 
Fraser y. HUl, 1 Macq. H. L. Ca., 382. 

(e) Per Abbott, C. J., Walter v. 
Smilh, 6 B. & Aid. 439, 441. 

(/) 3 Exch. 600. Acc. Judgm. 
Hall y. Conder, 2 C. B., N. S., 40 ; 
BmUk y. Neale, Id. 67, 80, 89. 
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Exchequer, after an examination of the earlier cases, came to 
the conclusion that there is no implied warranty of title on the 
sale of an ascertained chattel ; and that, if there he no fraud, 
a vendor is not liable for a bad title, unless there is an express 
warranty, or an equivalent to it, by declarations or c«iduct. 
IJsage of trade, they remarked, if proved as a matter of fact, 
would, of course, be sufficient to raise an inference of such an 
engagement ; and, without proof of such usage, the very 
na^e of the trade may be enough to load to the conclusion 
that the person carrying it on must be imderstood to engage 
that the purchaser shall enjoy that which he buys as against 
all persons (gr). Applying these Remarks to the case of a 
pawnbroker selling a forfeited ple^o eo mmim, wo infer that 
he must bo considered as selling merely the right to the pledge 
which he himself had (h), as undertaking merely that the sub- 
ject of salo is a pledge, and is irredeemable, and that he (the 
vendor) is not cognisant of any defect of title to it. Under 
the circumstances here supposed, accordingly, a pawnbroker 
selling a forfeited pledge would not bo liable to refund the 

(ff) In Sims v. Mamjat^ 17 Q. B. 

291, Lord Campbell, C. J., after citing 
and approving of the judgment deli- 
vered by ParJee, B., in MorUy v. 

Attenborough, supra, proceeds thus : — 

*'It may be that the learned Baron is 
correct in saying, that, on a sale of 
personal property, the maxim caveat 
emptor doos by the law of England 
apply ; but, if so, there are many ex- 
ceptions stated in the judgment which 
will well nigh eat up the rule. Exe- 
cutory contracts are said to be ex- 
cepted, BO are sales in retail shops, or 
where there is an usage of trade ; so 
that there may be difficulty in finding 
cases to which the role would practi- 
cally apply.” See further, as to the 
point above adverted to, Westropp v. 

Solomon^ 8 C. B. 345, and cases there 
cited. 


(^) See Chapman v. Speller, 14 Q. 
B. 621. 

In Motley v. Attenborough, 3 Exch. 
614, the Court, however, further ob- 
serve as follows: — “It may be, that 
though there is no implied warranty of 
title, BO that tho vendor would not be 
liable for a breach of it to unliquidated 
damages, yet the purchaser may re- 
cover back thp purchase-money as on a 
consideration that failed, if it could be 
shown that it was the understanding of 
both parties that the bargain should be 
put an end to, if the purchaser should 
not have a good title. But if there is 
no implied warranty of title, some cir- 
cumstances must be shotvn to enable the 
plaintiff to recover for money had omd 
received,'*'" See Qompertz v. Bartlett, 
2 E. & B. 849. 


3 a 2 
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puTchaso-monoy if the vendee should afterwards bo compelled 
to restore the chattel to some third party, as being the rightful 
owner of it. 

The liability of an innkeeper for^ the loss of a guest’s pro- 
perty ^ilst sojourning at his inn rests, not on mere reason, 
but on custom, growing out of a state of society no longer 
existing (/). Hy legal implication, the property of the guest 
is deemed to bo in the actual care and custody of the inn- 
keeper, who is, with some rare exceptions, held responsible for 
its safety (Z’), and has a right to make such charges as may 
compensate for the responsibility thus imposed on him (I). 
Upon this subject Cahje's dhse {m) is the leading authoHty, 
whence wo deduce that, in order to charge a person with the 
rcsi)on.sibilities of an innkeeper, it must be shown that he is 
the keeper of a common * inn ’ («), i. e. of a house where the 
traveller is furnished with everything which he has occasion 
for whilst upon his way (o). 

Assuming the above condition to bo satisfied, an innkeeper’s 
liability seems closely to resemble — though it is not altogether 
so great as — that which attaches to a common canier by our 
customary law. “ An innkeeper,” says Bayley, J. (jy), “ is 
primti facie liable for any loss not occasioned by the act of God 
or the king’s enemies, although he may be exonerated where 
the guest chooses to have his goods imder his own care ; ” the 
latter part of this remark being well illustrated by the case of 
Burgess v. Clements (y). Tlio rule as to an innkeeper’s 


(i) Per Coleridge^ J., 3 K. & B. 159. 
(k) ‘2fitWightman^ J., 3 E. &B. 155. 
(/) 0. J., ITolda'y. Soalby^ 

29 L. J., C. F., 249 ; Calye'a cade, 8 
liep., 32 a.» Ist Eesol. 

(m) 8 Bep. 32, and 1 Smitli L. 0., 
4th ed., p. 87 ; Bennett y. MelloTy 5 
T. R. 278. 

(») Inn,** hospitium, diversorinm. 
(o) Per Bayley^ J., ThQmpam v. 
Eney^ S B* & Aild. 288. 


(p) Richmond y. Smithy 8 B. & C. 
9. See, howeYer, the remarks on this 
dictum, which is certainly somewhat 
too broadly expressed, Story Bailm., 
5th ed., p. 499. 

Kent Y. Shuckardf 2 B. & Ad. 803, 
shows that there is no distinction be- 
tween money and goods as regards the 
innkeeper’s liability. 

{q) 4 M. AS. 306 ; cited 6 E. & B. 
895. 
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liability seems, indeed, substantially to be that indicated by tbe 
words of the writ in Caltft^a ease, which alleges that “ by the 
custom of the realm innkeepers are obliged to keep the goods 
and chattels of their guests who arc within their inns (r) with- 
out subtraction or loss day and night, so that no daipago in 
any manner shall thereby come to their guests from the negli- 
gence of the innkeeper or his servants.” The presumption of 
negligence from the mere fact of loss will, accordingly, bo 
against the innkeeper ; but it will be open to him to repel 
this presumption, by showing that there has been no negli- 
gence on his part whatsoever (a), or that the loss is attributable 
to the personal negligence of the guest (t), or to the act of God, 
or to vis niajor (it), or that the goods when iho loss occurred 
w'ere in the custody and under the control, not of himself, but 
of his guest. In Cashill v. Wright (x), the Court of Queen’s 
Bench thus state the law “ resulting from all the authorities ” 
respecting the liability of an innkeeper : — “ The goods [of the 
guest] remoiu under the charge of the innkeeper and the pro- 
tection of the inn, so as to make the innkeeper liable as for 
breach of duty unless the negligence of the guest occasions 
tho loss in such a way as that the loss would not have hap- 
pened if the guest had used the ordinary care (y) that a pru- 
dent man may bo reasonably expected to have taken under 
the circumstances.” 

An innkeeper is responsible for tho loss of goods, only when 
they wore received by him in that character; if not so received, 
his liability will have to bo determined by reference to tho law 
of bailments generally (s). 


(r) Jones y. Tyler^ 1 Ad. & E. 
522. 

(«) Dawson v. CJiavmeyy 5 Q. B. 
164. 

(i) Armistead y. WildCy 17 Q. B. 
261. 

{u) See Walker y. The British 
OuararUee Ass.y IS Q. B. 277 ; Story 
Bailm., 5tli ed , pp. 29-32. 


(x) 6 B. & B. 891, 900. 

(y) The legal meaning ot gross 
negligence” is “greater negligence 
than the absence of such ordinary 
care Judgm. 6 E. & B. 899. 

(z) Story Bailm., 5th ed., p. 513. 

As to the lien of an innkeeper, see 

Broadwood y. Ora7iaraf 10 Exch. 417, 
and cases there cited ; Smith v. Dear* 
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liabflity of a boarding-house keeper in respect of the^ 
iSSu^of. property of a guest who is lodging with him has not in any 
decided case been very certainly defined; it seems clearly, 
however, to be loss than that of an innkeeper. But a boarding- 
house keeper is, at all events, bound to exhibit ordinary care 
towards tho guest and his goods — to take as much care of the 
goods of tho guest as an ordinarily prudent housekeeper would 
. take of his own («). How far the keeper of a boarding-house 
may bo answerable for the negligence of his servant, and what 
may bo the precise extent and limits of the maxim respondeat 
superior t in case of a loss of property resulting to the guest from 
, such negligence, the authorities do not enable us precisely to 
determine (J). 

houM'i?^ A lodging-house keeper is not responsible for a loss of his 
^Uabuity lodger’s goods which has arisen, not from his misfeasance, but 
only from an absence of proper care (c). 

A bailee of goods, with a view to their being conveyed by 
Jtyof. him from place to place, may, it is conceived, fill one or other 
of the four following characters: 1. Ho maybe a gratuitous 
badeo, in which case, as already shewn (d), he will be liable 
merely for gross negligence, and boimd oidy to exercise slight 
diligence in reference to the goods entrusted to him. 2. Ho 
may be a bailee for hire, — though not charged upon any 
custom of tho realm — and bound accordingly to a greater 
degree of diligence (c). 3. Ho may bo a common carrier; or 

4.- He may belong to some particular class of carriers, whoso 


lov€^ 6 C. B. 182, — of a lirery-stable 
keeper, see Paraons y. Gingdl^ 4 0. 
B. 545, — of a trainer of racehorses, see 
Farth y. Simpamif 13 Q, B. 680. 

(a) Danaey y. Richardson^ 3 E. & 
B. 144 ; ^explained, per ErUy G. J,, 
Holder y. Sotdhyy 29 L. J., C. F., 250. 

(5) Danaey y. Ricihardsony supra, 
where the Court of Queen’s Bench was 
equally diyided in opinion as to the 
aboye question. 


(c) Holder y. SovXbyy 29 L. J., G, 
P., 246. 

(d) Ante, p. 780. 

(c) See Ross y. HiUy 2 C. B. 877, 
where the action was brought for loss 
of luggage against a cab-driyer, not 
charged as a common carrier : Wil- 
loughby y. Horridgey 12 C. B. 742. A 
cab-proprietor will be liable on the con- 
tract of his licensed driyer ; Powlea y. 
Htdevy 6 E. A B. 207. 
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liabilities are regulated by the statute law. To land carriers 
falling within either of the two last-mentioned of the foregoing 
classes will the following observations be restricted. In 
perusing them, the reader will remember that several of the 
modem decisions, which by force of sect. 7 (/) of the 17 & 18 
Viet. c. 31 (the Railway and Canal Traffic Act) are no longer 
applicable to companies brought within the scope of its pro- 
visions, are still binding as authorities in other cases, and must 
not therefore be wholly lost sight of. It cannot, however, bo 
denied that the decisions alluded to {g), inasmuch as Railway 
and Canal Companies have to a great extent monopolised the 
inland carrying trade of the country, are now invested with 
comparatively little value or importance. 

A land carrier exercising his calling according to the custom 
of the realm, that is, publicly undertaking to carry for hire the 
goods of such as choose to employ him {h), is by the common 
law looked upon as an insurer, so that in the event of the 
goods entrusted to him being lost or damaged, to use the 
words of Sir W. Jones (i), “nothing will excuse him except 


(/) Post, p. 707. 

{g) Those decisioDS more particularly 
which have reference to the validity of 
notices issued in regard to the convey- 
ance of cattle by railway companies. 

(h) The question, — Who is a com- 
mon carrier ? is considered in Story 
Bailm., 5th ed., p. 521. 

The master and owner of a general 
ship is prim& facie a common carrier ; 
his responsibility, however, may be en- 
larged or qualified by the terms of the 
bill of lading ; Laveroni v. Drary^ 8 
Exch. 166, 173; and cases cited'post, 
p. 793, n. (r). 

{{) Bailm., p. 104. See PhUlipB v. 
ClarJc, 2 C. B., N. S., 156. 

<< To give due security to property,” 
says Best^ 0. J., in RUeg v. Uomt^ 5 
Bing. 220, ** the law has added to that 
responsibility of a carrier which imme- 


diately rises out of his contract to carry 
for a reward, namely, that of taking all 
reasonable care of it, the responsibility 
of an insurer. From his liability as an 
insurer, the carrier is only to be re- 
lieved by two things, both so well 
known to all the country when they 
happen, that no person would be so 
rash as to attemx>t to prove that they 
had happened wiien they had not, 
namely, the act of God and the king’s 
enemies.” 

Again, in Coggs v. Bema/rd^ 2 Ld. 
Eaym. 918, Lord IIoU^ C, J., observes, 
that the law charges a common carrier 
** to carry goods against all events but 
acts of God and of the enemies of the 
king. For, though the force be never 
so great, as if an irresistible multitude 
of people should rob him, nevertheless 
he is chargeable ; and this is a politio 
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the act of God or of the king’s enemies (i);” the “act of 
God” being understood to signify inevitable, overwhelming (k) 
acmdent, and by the “king’s enemies” being meant public 
enemies with whom the nation is at open war (1). 

The operation of the above general rule (which was subject 
to some few and unimportant exceptions merely), being found 
prejudicial to carriers, was in practice greatly restricted by 
issuing notices limiting the carrier’s liability, and acceded to 
as between himself and his customers. The precise modus 
qperandi thus adopted for the protection of the carrier was as 
follows : — a notice was issued by the carrier, stating that “ he 
would not bo accountable for any property above a certain 
value, unless insured and paid for at certain extra rates at the 
time of delivery.” To this notice, i/proved to have come to the 
kmicledge of the customer (m), his assent was implied — so that 
tho carrier was protected accordingly, except, indeed, in the 
case of wilful misfeasance or gross ncgHgenco, which was held 
not to bo within the scope or purview of tho notice' or within 
tho intention of the parties (»). 

In Riley v. Horne (o), the effect of notices such as above 


establialimont, ‘contrived by the policy 
of the law for the safety of all persons, 
tho necessity of whose affairs obliges 
them to trust these sorts of persons, 
that they may be safe in their ways of 
dealing ; for else these carriers might 
Lave an opportunity of undoing all per- 
sons that had any dealings with them, 
by combining with thieves, &c., and 
yet doing it in such a clandestine man- 
ner as would not bo possible to be dis- 
covered : and this is the reason the law 
is founded upon in that point.” See 
also, as to the ‘ liability of a common 
carrier, Bowne v. Oatliffe^ 11 Cl. & F. 
45 j 8. ( 7 ., 7 M. & Gr. 850 ; 3 Id. 643. 

(y) A carrier is not, however, liable 
at common law for the felonious act of 
his sei'vant, though he is so for gross 
negligence ; BuU v. Great Wesiei'n 


R. (7., 11 C. B. 140, explained in Met* 
calfe V. London^ Brighton^ cfec. R, ( 7 ., 
4 C. B., N. S., 309, 310, and in Great 
Western R. C. app. Rimell, resp. 18 
C. B. 586. 

{Je) Oakley v. Portsmovih and Ryde 
Steam Packet Co,, 11 Exch. 618, 623. 
See Briddon v. Great Northern R, C,, 
28 L. J., Ex., 51. 

(^) Story Bailm., 5th ed., ss. 511, 
626. See Morewood v. PoUok, 1 E. 
& B. 743. 

(m) See Rowley v. Home, 3 Bing. 2 ; 
Judgm. Riley v. Hornet 5 Bing. 223 ; 
Clark V. Gray, 4 Esp. 177-8. 

(it) See cases cited supra, n. (y ). 

(o) 5 Bing. 217, 224 ; Izett v. Moun- 
tain, 4 East, 371 ; cited per Wittes, 
Jr, Mac Andrew v. Electric Telegraph 
Co,, 17 0. B. 17. 
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alluded to was much considered, and the liability attadiing to 
a carrier, as the law stood prior to the stat. 11 Geo. 4 and 1 
Will. 4, c. 68, was briefly defined per Cur . ; it is there said, 
“ that a carrier is an insurer of the goods which ho carries ; 
that he is obliged for a reasonable reward to carry any goods 
to the place to which he professes to carry goods that are offered 
him {p) if his carriage will hold them, [and he is informed of 
their quality and value ” (y)] ; and further, that “ if he does 
not ask for this information, or if, when he asks and is not 
answered, ho takes the goods, he . is answerable for their 
amount whatever that maybe; that he may limit his responsi- 
bility as an insurer by notice, but that a notice will not protect 
him against the consequences of a loss by gross negligence ” (r). 

Such being, in brief, the liability of a carrier for loss of or 
damage done to goods entrusted to him at common law, the 
operation of the Carriers’ Act (11 Geo, 4 & 1 Will. 4, c. 68) 
uiion his liability has been this : — ^As regards certain articles 
enumerated in the 1st section of the Act, including (amongst 
other things) gold or silver coin, jewellery, trinkets (s), bills, 
bank notes, securities for the payment of money (<), pictures. 


(p) “At common law a carrier is 
not bound to carry for every person 
tendering goods of any description, but 
his obligation is to carry according to 
UU puhlie jirofession A per- 

son may profess to carry a particular 
description of goods only ; for instance, 
cattle or dry goods, in which case he 
could not be compelled to carry any 
other kind of goods : or he may limit 
his obligation to carrying from one 
place to another, as from Manchester to 
London ; and then he would not be 
bound to carry to or from the interme- 
diate places. Still, until he retracts, 
every individual (provided he tenders 
the money at the time, aud there is 
room in the conveyance) has a right to 
call upon him to receive and carry goods 


according to his public profession.” 
Per Parke^ B., Johnson v. Midlarul 
JR. O.f 4 Exch. 372, 373, which case is 
cited by the same learned Judge, 7 
Exch. 712 ; Crouch v. London and 
Noi'th Western R. C., 14 0. B. 255 ; 
per Crompton, J., 5 E. & B. 868. 

{q) A carrier is not in all cases en- 
titled to know the nature of goods ten- 
dered to him for carriage, see per 
Jervis, 0. J., and Maule, J., 14 C. B. 
291, 294-5. 

(r) See Phillips v. Clark, 2 0. B., 
N. S., 156 ; Phillips v. Edwards, 3 
H. & N. 813. 

(s) See Bernstein v. Baxendale, 6 
C. B., N. S., 251. 

(<) See Stoessiger v. South Eastern 
R. C., 3 E. & B. 549. 



794 


TORTS 


plate, china, silks, furs, or lace, being articles possibly of 
mnob value although of little bulk, it is provided that the 
carrier shall not be liable for the loss of or any injury to any 
parcel containing such articles — when exceeding in value 10/., 
unless the value and nature of the article shall have been 
declared, at the time of its delivery, by the person sending or 
delivering the parcel, and an increased charge for carriage, or 
an engagement to pay the same, bo accepted by the party 
receiving it (u). By sect. 2 the carrier will be entitled to 
demand, for the carriage of any parcel containing any of the 
articles specified in the 1st section of the Act, an increased 
rate of charge to bo notified by some notice (x) affixed in legible 
characters in some pubHc and conspicuous part of the ofiice or 
receiving home {y) of the carrier, in which case the party 
forwarding goods will bo bound by the notice without any 
further proof being given of its having come to his knowledge. 
By sect. 3 the carrier must also (if required so to do) give a 
receipt to the sender for the amount paid for carriage of any 
article the value of which has boon declared as above men- 
tioned ; and “ if such receipt shah not bo given when required, 
or such notice as aforesaid shall not have been affixed,” the 
carrier will bo disentitled to any benefit or advantage under 
the Act, but will bo responsible as at common law and liable to 
refund to his customer the increased rate of charge paid by him. 

Again, the 4th section of the Act invalidates all notices 
issued for the purpose of limiting the carrier’s liability in 
respect of articles not enumerated in its 1st section. By 
sect. 6, nothing in the Act shall “ extend or be construed to 


(u) By sect. 7, where any parcel has 
been deliyered to the carrier, its 'value 
and contents declared, and an increased 
rate paid for carriage, the customer 
may, in the event of the parcel being 
lost or damaged, recover the increased 
charge so paid, in addition to the value 
of the parcel. See, further, as to the 


measure of damages in an action for loss 
of or damage done to goods confided to 
a common cairier, sect. 9. 

{x) See Owtn v. 4 Tyr. 

184 a. 

(y) See sect. 5 of the above Act ; 
SymsY, Chaplin^ 5 Ad. A E. 634. 
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anniil or in anywise affect any special contract** wHch. may 
be entered into between a common carrier and another party 
for the conveyance of merebandise and goods, and wbicb may 
in express terms limit the carrier’s liability. Sect. 8 further 
provides, that nothing in the Act contained shall be deemed 
to protect any mail contractor, sta ge-cqacl^ proprietor, or other 
common carrier for hire from liability to answer for loss or 
injury to any goods or articles whatsoever, arising fix>m the 
felonious acts of any coachman, guard, book-keeper, porter, or 
other servant in his or their employ, nor to protect any such 
coachman, guard, book-keeper, or other servant from liability 
for any loss or injury occasioned by his or their own personal 
neglect or misconduct.” 

Now, the first general remark to be made with reference to 
the Carriers’ Act is, that, neither by it nor by the special con- 
tract between parties (if there be one), are common carriers 
brought into the position of ordinary bailees for hire. They 
still continue common carriers, and liable to all the duties 
attaching to them in that character, except so far os they aro 
qualified by the statute, where the statute applies, — or by tho 
special contract, where the special contract applies (s). And 
it has been repeatedly held that railway companies invested by 
statute with permissive powers to act as carriers, becdbie, if 
they avail themselves thereof, subject to the liabilities imposed 
on common carriers by our customary law («). Bearing this 
in mind, we shall find, that, tmder the statute, all persons 
sending goods of a particular description and value by a carrier, 
when they deliver them at his office, aro bound to give him 
information of their nature and value {b). If the sender of the 
goods omits to give this information, he will be disentitled to 

(g) Ter Mattie, J., Butt r. Cheat C., 10 M. & W. 399, 422. 

Western Re 11 0. B. 152. (5) Hart r. Baxendaley 6 Exch. 

(a) See^ for examplo, PaXmer v. 769 ; Smith y, London^ Brighion^ and 
Gramd Junction R, C.^ 4 M. ft W. 749, Sovdh Coast R, (7., 7 C. B. 782. 

766 ; Pkkford v. Ch'and Junctunr R. 
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sue the carrier for loss (e) of the goods, oven where occasioned 
by gross negligence (d), provided there be no wilful neglect, no 
misfeasanco, nor abandonment of the character of carrier (e) ; 
though to such a defence under the statute plaintiff may reply 
that tho loss arose through the felonious act of the carrier’s 
servant ; for, in this latter case, tho statute would not afford 
protection (/). 

Another condition, however, must bo fulfilled, in order that 
the carrier may bo entitled to demand an extra charge 
for carrying tho goods specified in the 1st section of tho 
Carriers’ Act : be must comply with the requirements of tho 
2nd section of tho Act, in putting up tho notice in his office ; 
he must also give a receipt, if requhed, for the amount paid for 
carriage. 

Such being tho effect of a notice restricting tho carrier’s 
liability, whether at common law or under tho provisions of 
tho Carriers’ Act, it becomes necessary to examine tho effect 
and operation of the recent stat. 17 & 18 Viet. c. 31, which 
applies, however, exclusively to Railway and Canal Compa- 
nies, and moreover expressly provides, that nothing therein 


j(c) The Ist section of the Act applies 
to protect tho earlier, wlicro the chattel 
is either abstracted, lost, or injured 
whilst in his personal care, but not in 
cases wliere the owner of the article 
suifors or sustains damage from the re- 
fusal of the carrier to take goods : 
Pinciani y, London and South Western 
JR. C7., 18 C. B. 226 ; — or from the 
neglect of the carrier to deliver In due 
time : Ilearn v, London and South 
Western R. Q.^ 10 Exch. 793. 

{d) Great Western R. 0. app. Rimell 
reap., 18 0. B. 675 ; Metcalfe v. Xow- 
don^ BrigMon^ due. R. (7., 4 C, B., N. 
a, 807. 

(e) See Hinton y. Dihbin^ 2 Q. B. 
640 ; Wyld y. Pickford^ 8 M. h W, 
443| as explained by Jervis^ C. J., in 


Butt y. Great Westem R. C., 11 C. B. 
150 ; Smith y. Loudon and Brighton 
R, (7., 7 C. B. 782. The meaning of 
the term gross negligence'" is ex- 
arnined minutely in Judgm. Austin v. 
The Manchester^ Sheffield, and Lin- 
colnshire R. C,, 10 C. B. 474-5 ^ auto, 
p. 789, n. (y). 

(/) Sect. 8, as explained per 
B., Machu V. London and South 
Western R. (7., 2 Exch. 432 (who ob- 
serves, that “ its effect is to take out 
of the operation of tho statute all l&ses 
occasioned by felony on the part of per- 
sons who, in case of los^ might be 
treated as servants of the carrier”) : 
Metcalfe v. London, Brighton^ &c, R. 
a, 4 C. B., N. S., 807, 311. 
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contained sHall alter or affect the rights, privileges, or liabili- 
ties of any such company under the 11 Geo. 4, and 1 Will. 4, 
c. 68, with respect to articles of the descriptions mentioned in 
that Act. The Bailway and Canal Traffic Act has reference 
then to articles not brought within the provisions of the prior 
statute — especially to cattle and other animals, which form 
so important an item in the carrying trade of our great com- 
panies. The 7th section of the Act alluded to enacts, that 
every company to which it applies {g) “ shall bo liable for the 
loss of, or for any injury done to any horses, cattle, or other 
animals (/*), or to any articles, goods, or things in the receiving, 
forwarding, or delivering thereof, occasioned by the neglect or 
default of such company or its servants, mtmthstmding any 
notice, condition, or declaration made and given by such cotnpany 
contrary thereto, or in anywise limiting such liability ; every 
smh notice, condition, or declaration being hereby declared to be 
null ami void : provided always that nothing herein contained 
shall bo construed to prevent the said companies from making 
such conditions with respect to the receiving, forwarding, and 
delivoiing of any of the said sinimals, articles, goods, or 
things as shall be adjudged by the Court or judge before whom 
any question relating thereto shall bo tried, to bo jmt and 
reasonable (*). Provided always, that no greater damages 


(rj) See sect. 1 (the interpretation 
clause). 

(A) A dog is within these words ; 
Harrison v. London^ Brighton^ dse. 
R. a, 29 L. J., Q. B., 209. 

{i) McManus v. Lancashire and 
Yorhshire 22 . (7.^ 4 H, & N. 327, re- 
versing S, 6\, 2 Id. 693, commented 
on la Beal v. South Devon 22. (7., 29 L. 
J., Kx., 441, 446; Peek v. North 
Staffordshire 22. O., 1 B. B. & E. 
868, 986; Simons v, Qreat Western 
22. C7., 18 0. B. 805 ; London and 
North Western 22. C* v. Dunlusm^ 


Id. 826 ; Lewis v. Qreat Western 
22. (7., 29 L. J., Ex., 425 ; Harrison v. 
London^ Brigldon^ die, 22. C7., 29 L. 
J., Q. B., 209. The true construction 
of the above provision is, ‘‘that the 
Company may make special contracts 
with their customers, provided they are 
just and reasonable, and signed ; and 
whereas the monopoly created by rail- 
ways compels the public to employ 
them in the conveyance of their goods, 
the legislature have thought fit to im- 
pose the farther security that the Courts 
shall see that the condition or special 
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diall be recovered for tho loss of or ibr any injury done to any 
of such animals, beyond the sums ” specified in the Act {j ), 

unless the person sending or delivering the same to such 
company shall, at the time of such dehvery, have declared 
them to be respectively of higher value ” than that mentioned 
in the Act, “ in which case it shall bo lawful for such company 
to demand and receive, by way of compensation for the 
increased risk and care thereby occasioned, a reasonable per- 
centage upon tho excess of the value so dedarod above tho 
respective sums so limited as aforesaid, and which shall be 
paid in addition to tho ordinary rate of charge : and such per- 
centage or increased rate of charge shall bo notified in the 
manner proscribed in the statute 11 Goo. 4 «& 1 Will. 4, c. 68, 
and shall bo binding upon such company in the manner 
therein mentioned (Z:) : Provided also, that the proof of 
the value of such animals, articles, goods, and things, 
and tlio amount of the injury done thereto, shall in all 
cases lie upon tho person claiming compensation for such loss 
or injury.” 

Prior to the Railway and Canal Tra£B.c Act above in part 
set out, a special ceyniract for the conveyance of goods or cattle 
between a railway company and their customer (which, as 
already shown, was unaffected by the Carriers’ Act if) ), was 
usually evidenced by some memorandum appended to the 


contract is just and reasonable. In 
effect^ before tbe statute, every case in 
wbicli a special limited liability was 
substituted for the general common law 
obligation of the carrier, whether by 
notice acquiesced in or document signed 
by the customer, was one of special 
contract, and the statute is to be con- 
strued with reference to that state of 
the law:** per J., 4 H, & 

N. 349 ; et vide per Blackhum, J., 
JScMrrison v. London, BHglUon, dsc, R, 
C., 29 L. J., Q. B., 219. The special 
contract under the above section is of 


the same kind as that mentioned in 
sect. 6 of the Carriers* Act (11 Geo. 4, 
and 1 Will. 4, c. 68). See pp. 794-5, 
799. 

As to what is a reasonable condition 
restricting liability, see, further, Mae 
Andrew v. Electric Telegraph Co,, 17 
C. B. 8 ; Beal v. South Devon R, C,, 
29 L. J., Ex., 441. 

U) That is to say, — for any horse, 
501, ; for any neat cattle, per head, 15^. ; 
for any sheep or pigs, per head, 21. 

(Jg) Ante, p. 794. 

(0 Sect. 6, cited ante, p. 794. 
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receipt given at the oompony’s receiving honso for goods, &c. 
brought thither for conveyance by train, the carriage of which 
was paid there ; and to the validity of sudi a contract the 
signature of the consignor (or his agent) was held not to bo 
indispensable or essential, provided that his assent to the 
restrictive conditions put forth by the company could from tho 
facts adduced in evidence fairly and reasonably bo inferred («»). 
Consequent on the decisions of oiir Courts touching the special 
contracts referred to, a wide immunity from liability was 
enjoyed by railway companies acting as carriers of cattle or 
goods, to curtail which within more reasonable limits the 17 & 
18 Viet. c. 31, s. 7, (which, it must be remembered, applies to 
such goods and articles merely as are not within tho provisions 
of the Carriers’ Act,) provides tliat “ no special contract ” 
between a railway or canal company and any other parties 
“ respecting the receiving, forwarding, or deUvering of any 
animals, articles, goods, or things,” as in tho statute men- 
tioned, “ shall bo binding upon or affect any such party unless 
the same he signed hy him or hy the person delivering such animals^ 
articles, goods, or things respectively for carriage («).” 

Assuming tliat the requirements of tho above-cited statute 
are duly observed, and that there was no fraud, inducing tho 
consignor to sign the contract (o). The Great Northern Rail- 
way Company v. Morville {p) shows clearly in what manner a 
special contract may, in any case falling within its provisions, 
bo made available to limit the liability of a railway company 
as common carriers. There tho plaintiff brought his action 
against the company for damage done to a horse belonging to 
him whilst being conveyed upon their line ; and the question 


(w) See, per Coleridge^ J., Great 
NortJiem R, C. v. Morville^ 21 L. J., 
Q. B., 319 ; rbrJfc, Newcastle^ and 
Berwick R, C, v. Crispy 14 C. B. 527, 
and cases there cited ; Walker v, York 
and North Midland R, (7., 2 E. & B. 
760, 762. 


(ti) As to \7hat will constitute a spe- 
cial contract under the above section, 
see Peek v. North Staffordshire R. C7., 

1 E. B. & E. 858, 986 ; ante p. 797, n (i). 

(o) Simons v. QreaA Western R, Cl, 

2 0. B., N. S., 620, 

(p) 21 L. J., Q. B., 819. 
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tamed entirety upon tiie effect of a memorandum or ticket 
signed by the plaintiff on payment of the charge for carriage, 
'which on the face of it, in express terms, stated that it was 
** issued subject to the owner’s undertaking to bear all the 
risk of injury by conveyance and other contingencies ; ” and 
further stated that the company would not be responsible for 
any alleged defects in their carriages, &c., **nor for any damages, 
however caused, to horses, &c., travelling upon their railway.” 
The plaintiff’s horse having sustained injury by reason of a 
concussion whilst travelling on the defendants’ line, the ques- 
tion was, whether the railway company were liable or not ; and 
the Court hold that they wore not — ^because the 6th section of 
the Carriers’ Act leaves it free to any carrier to make a special 
agreement with a person sending goods by his conveyance ; 
and under the circumstances a special agreement, — the terms 
of which were sufficiently large to relieve and absolve the 
company from responsibility for tho damage done,— was proved 
to have been entered into. The additional cases below cited 
will suffice to show how effectually tho liability attaching to a 
railway company as common carriers may, by means of a , 
special contract, be restricted (q). 

Prior to the stat. 17 & 18 Viet. c. 31, it was held, that a 
special contract would relievo from liability a railway company 
undertaking to deliver goods to a consignee bet/and the limits of 
its own line, but declaring that it would not be responsible for 


(j) White V. Qreat Wettem R, O., 
2 0. B,, N.S., 7 ; Peu'dingtony. SorUh 
Wales R. C., 1 H. & N. 392 ; Shaw 
V. YorJt and North Midland R. 0., 13 
Q. B. 347 ; Austin y. Manchester, 
Sh^^ld, emd LineolwJtire R. C,, 13 
Q. B. 600, and 10 0. B. 464 ; Carr 
y. Lancashire and Yorkshire R. O,, 7 
Exeb. 707 ; Crouch y. London and 
North Western R. C., 7 Bxch. 706 ; 
(Riippendale t. Lancashire and Yorh- 
share R. C,, 21 L. J., Q.B., 22 ; Slim 
y. Great Northern R. C,, 14 G. B. 


647 ; Hughes y. Great Wettem R. C., 
14 C. B. 637 ; WaUeer y. York and 
North Midland i2. C., 2 E. & B. 760 ; 
York, Newcastle, and Berwick R. O, 
y. Crisp, 14 C. B. 627. 

The doctrine as to “ eontribntoiy 
negligence ” (ante, p. 667) may same- 
times apply to relieye a carrier from 
liabili^. See Wise y. Grwt Wettem 
R. C., IB, & N. 63 ; Huidunson y. 
Quior^ S 0. B., N. S., 149 ; jBriMs 
y. Maitland, 6 E. & B. 470. 
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any loss of or damage done to suoli goods beyond certain liniitB 
specifically indicated; and that where a railway company receives 
a parcel for carriage to a point beyond that to which theui own 
means of conveyance extend, the question whether they are 
liable or not for its loss in tranaitu to that point from their own 
terminus, will depend upon the nature of the contract for con^ 
veyance actually entered into — was it a contract to carry the 
parcel, or to cause it to be carried to its final destination, or 
was it a contract to carry as far as their own line may extend, 
and then to transfer the goods to another carrier (r) ? It is 
clear, that, where such a company undertakes to convey the 
customer’s goods for an entire journey or transit, tho company 
will be liable for a loss of the goods occasioned during the 
transit by the neglect of any person other than themselves who 
may at tho time of the loss, in point of fact, bo carrying 
them (s). Tho points thus decided hold in regard to cases 
falling within tho provisions of tho 2nd and 7th sections of the 
Bailway and Canal Traffic Act. 

Questions, further, of more or less difficulty, may sometimes 
arise as to whether the goods alleged to have boon lost or 
injured were at the time of tho loss or injury sustained in tho 
custody of the company <w carriers (f) ; whether tho goods 
were delivered by tho consignor in accordance with or in viola- 
tion of tho known course of business of tho company («) ; 
whether the goods wore accepted or dealt with on behalf of 
the company by its servant or agent duly constituted and 
acting within the scope of his powers («); but it may safely 


(r) PowUs y. Great Western B. O., 
7 Exch. 699. 

(«) Bristol and Exeter IL (7. v. CoU 
IvMf 7 H. L. Ca. 194 ; Mytton v. Mid^ 
Umd R. 0.9 4 H. & N. 615, following 
Mveehamp v. Momcheeter cmd Preston 
Re C.f 8 M. & W. 421 ; Coxon ▼. 
Greed Western R. a, 6 H. & N. 274 ; 
Scothom y. Sovith Staffordahii'e R. C.^ 


8 Ezell. 841. 

(t) See OUes y. Taff Vale R. O .9 2 
E & B. 822. 

(u) Slim y. Great Northern R. C.^ 
14 0. B. 647. 

{x) See Gdes y. Taff Vale R. (7., 
supra; Roe y. BirJeenkead^ dtCe R, 0 , 
7 Bzch. 36. ^ 

8 F 
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be laid down as a proposition bolding generally tme, ibat 
wben once a railway company “ have held themselves out to 
be common carriers, there is engrafted upon their acceptance of 
the goods to bo carried a common law liability to carry to all 
pktcen to which they prqfese to darry (y), even if one of those 
places should be beyond the confines of the realm ” (s). So like- 
wise “ they must equally take upon themselves the other part 
of the common law liability of carriers, viz. an obligation to 
accept all goods which aro reasonably offered to them for con- 
veyance to and from the places to which they profess to 
carry, whether one of time places be without tlw realm or 
not ” (s). 

Again, whore a passenger travelling by railway takes with 
him an amount of laygage (a) not exceeding tliat which ho is 
allowed to take under the bye-laws (b) of the company without 
being subjected to the payment of any extra charge, the sum 
paid by way of faro must bo considered as paid on account of 
the luggage as well as for his oim conveyance ; so that tho com- 
pany will not, in respect of the luggage, stand on tho footing 
of mandataries or gratuitous bailees for the benefit of tho 
bailor, and be bound therefore to use only a slight degree of 
diligence, but they will be Kablo for loss of tho luggage in 
their capacity of carriers, and such liability will have to bo 
determined at common law (<•) ; or by reference to tho provi- 
sions of tho Carriers’ Act ; or by looking at tho terms of any 
special contract bearing upon the point in question, which may 


(y) Per Crompton^ J., Deivton v. 
Great Northern Jt. C7., 5 £. & B. 868. 
There is no common law duty imposed 
on a carrier to charge equal rates of 
carriage to all customers; — his 
charge must, however, he reasonable : 
BaxendoXe v. Eastern Cownties E, 

4 a B., N. a, 68. 

(z) Crouch V, London and North 
Western E. C.<, 14 C. B. 265, 290. 

(a) Which term comprises clothing, 


and such articles as a traveller usually 
carries with him for his personal con- 
venience : ” per ParJee^ B., Great 
Northern E. C, y. Shephei% 8 Bxch. 
38, which case also shows that the com- 
pany will not, in the absence of notice, 
be responsible for the loss of merchan- 
dise packed in the luggage. 

(6) See Oread Northern E, ft y. 
Sh^pherd^ 8 Exch. 30. 

(e) Story Bailm., 6th ed., p. 526. 
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have been entered into ; and lastly, if need be, at the bye-laws 
of the company, and the rules and regulations made imder the 
powers conferred upon them (d). In the case most likely 
perhaps to occur, f. e. where the passenger has deUvered his 
luggage to one of the servants of the company with a view to 
its being labelled and placed in the luggage van for the pur- 
pose of conveyance, the company wiU, in the event of a 
subsequent loss of the luggage, clearly at common law be 
responsible for it (e). And the action, being here founded on 
the breach of duty — ^not on contract (/) — ^will lie at suit of a 
servant whose fare was paid by his master, with whom he was 
travelling when the loss occurred (g). 

Lastly, it may bo noticed, that land-carriers usually under- 
take, expressly or impliedly, to deliver goods iJC), and cannot be 
said to have fulfilled their contract to carry without delivery (t). 
“ The duty of common carriers,” remarks Wilde, 0. J. (A), 
“by the common law is perfectly well understood; it is a 
warranty safely and securely to carry ; whether they be guilty 
of negligence or not is immaterial ; the waiTanty is broken by 
the non-conveyance or non-delivery of the goods intrusted to 
them.” Where, moreover, the company are in the habit of 
delivering the passengers’ luggage at the end of the journey in 
a particular manner, with a view to their (the passengers’) 
convenience — as by employing porters to carry it across the 
platform to the vehicles by which it is to be taken away — tho 


{d) See Mwistcr ▼. Sowth Eastern 
R, 0,y 4 0. B., N. S., 676 ; Williams 
V. Great Western R. C,, 10 Excli. 15 
(where a bye-law unduly restricting the 
liability of the defendants was held 
bad) : Great Western R, <7. v. Good- 
many 12 0. B. 313. 

(e) Great Western R. C. v. Good- 
many supra. 

(/) Tattan v. Great Western R, C.y 
29 L. J., Q. B., 184. 

(g) MarsliM v. Ywhy Newcastley 
and Berwick R. C.y 11 C. B. 655. 


(fi) As to the carrier’s duty in regard 
to the goods if payment of the carriage 
be refused, see Great Western iZ. C. v. 
Croucliy 3 H. & N. 183 ; 8. C.y 2 Id. 
491 ; Hudson y. BaxendalCy 2 H. & 
N, 575. 

(t) Per Cresswell^^y 7 C. B. 859. 
(ifc) 7 0. B. 858. 

As to the liability of the purchaser 
and consignee to accept goods deteri- 
orated in transitUi see Bull y. Robison^ 
10 Exch. 342. 

3f2 
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compands liability as carriers •will continue until the porters 
have BO discharged their duty (/), in the absence of proof of 
any agreement by the plaintiff to accept a delivery of his lug- 
gage short of the ordinary delivery, and in the absence also of 
proof that the porter was deputed or specially employed by the 
plaintiff to convoy the luggage to the carriage {tn). In any 
such case, however, some evidence of the non-performance of 
the defendants’ contract must bo given by the plaintiff (n). 

To^by Such being a brief view of the liabilities of carriers of goods 

tnirci pnr- ^ 

tsSTimcto**' 0'“*’ more especially of railway companies when 

boUmeut. acting jn that capacity i( o), it yet remains to notice that parti- 
cular subdi'vision of torts to personalty which comprises cases 
wherein a tortious act is done by a third party to goods whilst 
under bailment and out of the possession of their owner. Now, 
in very many cases, an action may bo maintainable in respect 
of such ■wrongful act, either by the general o'wner of 


(Q Richards v. L<mdm, Brighton^ 
and South Qoast R. 0,^ 7 C. B. 88D. 

{m) Butchers y. London and South 
Western R, C7., 16 C. B, 13, where the 
following facts appeared m evidence : — 
The plaintiff a passenger by railway, 
brought with him into the carriage a 
carpet bag, containing money, and kept 
it in his own possession until the arrival 
of the train at the London terminus. 
On alighting from the carriage with the 
bag in his hand, the plaintiff pennitted 
a porter of the company to take it from 
him, for the purpose of securing for 
him a cab ; the porter having found a 
cab within the company’s station, 
placed the carpet bag on the foot-board 
thereof, and then returned to the plat- 
form to get 8om<[|||ther luggagi belong- 
ing to the plaintiff, when - the cab dis- 
appeared, and the carpet bag and its 
contents were lost ; the company upon 
these facts were held liable. 

(n) Midland R. C. v. Bromley, 17 
C. B. 372, following Gilhart v. Dale, 


5 Ad. & E. 543. 


(o) Although it would be irrelevant 
to the plan and subject matter of the 
present section to inquire respecting the 
liabilities attaching to railway compa- 
nies as passenger carriers, the reader 
may properly be referred for a view of 
the law upon this subject to Story 
Bailm., 5th ed., pp. 608-623; Great 
Northern R, C, v, Haweroft, 21 L, J., 
Q. B., 178 ; JIutchinsony, Tm^Jc, New- 
castle, and Berwick R, C,, 6 Kail. Cas. 
580; Benett v. Peninsvlar amd Ori- 
ental Steam Boat Co., 6 0. B. 775 ; 
Perron v. Monmouthshire R. and O. 
(7., 11 C. B. 856 ; Great Northern R» 
C, V. Harrison, 10 Bxoh. 376 • 


5 E. & B. 868, Cr^ observe 

•<Ap«bho c«6 hfe 

according Wer, that has iTn . 
• hvthat oarriew 

deciKor the same obligation** ^ 

under 
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the goods in. question or by the special owner intrusted there- ' 
with (p). Thus, a carrier may maintain trover against a stranger 
who takes the goods out of his possession (g) ; and so may 
a factor (r), a warehouse-keeper (s), or an auctioneer (<) and 
a trustee («), pawnee (m), licensee (y), or gratuitous bailee (z), 
may respectively sue for a tort to the chattel held in 
trust or on bailment ; and, in any such case as above 
specified, the owner of the goods might, it is conceived, 
imder ordinary circumstances, also sue. 

It is, moreover, as remarked by Parke, B. (a), “ an ancient 
rule of law, that, if goods are taken from the bailee, either 
the bailor or bailee may maintain trespass and recover 
damages for the taking.” So, a mere gratuitous permission 
to a third person to use a chattel, docs not, in legal con- 
templation, take it out of the possession of the owner; and 
accordingly either the owner may maintain trespass for an 
injury done to it whilst so used (ft), or the gratuitous bailee 
may sue (c). And where thei’e is an injury to the reversion, 
as in the case of a horse lot on hire, and killed by defendant’s 
violent driving, although trespass lies at suit of the party in 
j)osscssion, the owner may have an action on the case for tho 
injury to his reversion {d). 


{p) Per Lord Loughborough^ C. J., 
1 n. Bl. 85 ; per Lavn^ence^ J., 8 T. 
B. 334 ; per Grose^ J., 7 T. B. 12 ; 2 
Wms. Saund. 47 e. 

\q) Per Lord Ellenhorough^ C. J., 
Martini v. Colesy 1 M. & S. 147 ; Ar- 
nold V. J^eraothf 1 Ld. Baym. 275, 
276 ; 1 Boll. Abr. 4 (1.), pi. 1. 

(r) WilliamaY, Millington^ 1 H. Bl. 85. 

(s) Per Lord Ellmborough^ C. J., 1 
M. & S. 147. 

(t) WiUiams v. MUlington, 1 H. Bl. 
81, 84 ; Eobinaon v. Eutter^ 24 L. J., 
Q- B., 250. 

{u) 2 Wms. Saund. 47 b, n. 

{x) Com. Dig. “Trespass,” (B. 4). 
(g) iVbr^Aaniv. 11 Bxch. 70. 


(z) Eooth V. Wilaon^ 1 B. & Aid. 59 ; 
NieholU V. Bastard, 2 Cr. M. & R, 
659 ; cited arg., Uowm'ih v. Tolls- 
mache, 5 Scott N. B. 332. 

(a) Eeg, v. Vincent, 21 L. J., M. C., 
109, 111 (S. a, 2 Den. C. C. 464), 
citing 2 Boll. Abr. Trespass,” 551 ; 
Bavia v, DanJea, 3 Exch. 435. 

The right of a depositary to sue in 
trespass or trover is fully considered in 
Story Bailm., 5th pp. 105, 124. 

(5) Lotan v. Oroas, 2 Camp. 464. 

(c) Eooth V. Wilaoii, 1 B. & Aid. 59. 
\d) Hall V. Pichen'd, 3 Camp. 187 ; 
Ferguson y. CriataU, 5 Bing. 305. See 
HarriaonY. ParJeer, 6 East, 154 ; Lade 
V. Shepherd, 2 Str. 1004. 
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Trover, however, being founded on the right, as well to 
the possession, of, as to the property in, goods (e), will not in 
general lie, at suit of the owner, for chattels which have 
been let to hire or demised for an unexpired term (/) ; 
although there are cases shewing, that, where goods are 
bailed and the bailment is determined by the tortious act of 
the bailee — as by selling the goods — ^tho property therein 
reverts at once to the bailor, so that he will be entitled to 
recover the goods or their value in trover, even from a hond. 
fide purchaser {g), otherwise than in market overt. 

It docs not seem necessary here any further to advert to 
torts committed to chattel property out of the actual pos- 
session of its owmer; and on the assumption that enough 
has been said in the present section to indicate a clossihcation, 
characterised by simplicity and practical utility, of Wrongs 
to Personalty, I will proceed, in the ensuing chapter, to 
inquire as to another leading class of Torts, diiforing some- 
what materially from either of those classes which have 
hitherto boon noticed. 


(e) Ante, p, 772, See Noriham v. 
Bowden^ 11 Exeb. 70. 

Trover will not lie for fixtures whilst 
attached to the freehold ; ante, p. 121. 

(/) Gordon v. Harper^ 7 T. E. 9 ; 
Bloxam v. Sanders^ 4 B. & 0. 941 ; 
MilgatcY, Kehblt^ 3 Soott N. B. 353; 
dted and distinguished Chinery v. 
VuUlf 5 H. & N. 294 ; Pain y. 


Whittaker^ 1 E. & M. 99. See Far^ 
rant v. Thompson^ 5 B. & Aid. 826, 
828. 

(flr) Brycmt v. Wardell, 2 Exch. 479, 
482, following Cooper v. Willomatt, 1 
C. B. 672 ; Fenn v. Bittlestony 7 Exch^ 
152 ; Judgm. Chinery v. Viall^ 5 H. & 
N. 293. 
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CHAPTER IV. 

TORTS— NOT DIRECTLY AFFECTINO THE PERSON OR 

PROPERTY. 

. Thus far in the present Book I have spoken merely of 
■ Torts to the Person and to Property : — under the former title 
being included bodily injuries, whether direct or conse- 
quential, injuries to the health or comfort of an individual, 
wrongs which affect personal liberty ; under the latter of tho 
two heads just specified being comprised torts to realty, — 
whether in possession or reversion, — and to chattels. There 
is yet a third class of torts demanding notice, within which 
arrange themselves such wrongs as do not directly affect 
cither the person or the property of the party injured. 
True it is, that, in some sense, almost any wrongful act 
which could be named may bo said to operate injuriously 
cither on tho person or on tho property of him aggrieved ; 
but, nevertheless, an intelligible line may bo drawn between 
.cases wherein it so operates directly, and those in which it so 
operates indirectly. For instance, if A. is induced to take 
B. into his service, in consequence of a false character 
respecting him fraudulently communicated by O., and B. 
afterwards is guiliy of the crime of embezzling his masteris 
property, it cannot be said that A. is directly — though ho 
certainly is indirectly — damaged by tho fraud of C. ; such a 
case would obviously bring itself within that third and last 
class of torts, as to which I now propose very briefiy to 
inquire. It consists of two kinds or species of wrongs, which 
are clearly disting^uishable fixtm each other,— 'Wrongs done to 
the absolute and wrongs done to the relative rights of indi- 
viduals. The instance just given would serve to exemplify 
the former of these two subdivisions of the subject. The 


Torts to 

absolute c 

relative 

rights. 
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principle of the particular case specified falls indeed within 
tfie general proposition mentioned at a former page {a), that 
if A. fraudulently makes a representation which is false, and 
which ho knows to bo false, to B., moaning that B. shall act 
upon it ; and B., believing it to bo true, does act upon it and 
thereby sustains damage, A. will be liable at suit of B. in an 
action on the case {b ) ; for, although fraud without damage or 
damage without fraud may giro no cause of action, yet 
where these two do concur,” “ there an action licth ” (c). 
** A mere lie,” indeed, “ thrown out at random without any 
intention of hurting anybody, but which some person was 
foolish enough to act upon,” will not support an action of 
deceit, “ for the qiio animo is a great part of the gist of the 
action” (d). 

j to t o ppei In In connection with torts involving misrepresentation and 
fraud, the doctrine of estoppel in pais is very freqilently 
brought into operation. The rule applicable in such cases 
has been thus laid down (e), — “ that where one, by his words 
or conduct, ml fully causes another to believe the existence 
of a certain state of things, and induces him to act 
on that belief so as to alter his own previous positiom 
the former is concluded from averring against the latter a 


(а) Ante, pp. 665 et seq., 669. 

(б) See Milne y. Marwood^ 15 G. B. 
7\\; Judgm, 16 Q. B. C79 ; JBehnv. 
JSTemWe, 7 C. B., N. S., 260 ; Clarice r. 
Dickson^ 6 C. B,, N. S , 453 ; Scott v. 
Hiekaonf 29 L. J. £x. 62 n. 

As sbewing that the scienter must be 
alleged and proved to support an action 
ex delicto for misrepresentation, see 
particularly Childera v. Wooler, 29 L. 
J.^ Q. B., 129, and oases there cited. 

(c) Per CroJee^ J., 8 Bui. 95 ; cited 
per BvUeTf J., Paeley v. Freeman^ 8 
T. E. 56 ; Jmperied Oas Lights Jbc. Co. 
y. London Qae Light Co., 10 Biwch. 89. 

(d) Per Ashhursty J., 3 T. R. 63. 


(e) Judgm. Picka/rd v. Sears, 6 Ad. 
& E. 474, cited Judgm. Nickelh y. 
Aikti'stone, 10 Q. B, 949. In Gregg 
v. Wells, 10 Ad. & E. 97-8, Lord Den^ 
man, C. J., lays down the rule in these 
words — that “a party who negligently 
or culpably stands by and allows ano- 
ther to contract on the faith and under- 
standing of a fiict which he can contra- 
dict, cannot afterwards dispute that 
fact in an action against the person 
whom he has himself assisted in de- 
ceiving.” The rule as there laid down 
is too broadly stated : per Lord Cran- 
worth, C., Jorden v. Money, 6 H. L. 
Ga. 214. 



'170T DIBECTLY AVFECTIKO THE PEBSON OB PBOPEBTT. 809 

difEeront state of things as existing at the same time.” By 
the term *f wilfully,” above used, “ we must understand, if not 
that the party represents that to be true which he knows to he 
untrue, at least that he meam his representation to be acted 
upon, and that it is acted upon accordingly; and if, what- 
ever a man’s real intention may be, he so conducts himself 
that a reasonable man would take the representation to 
be true, and believe that it was meant that he should act* 
upon it, and did act upon it as true, the party making 
the representation would be equally precluded from contesting 
its truth ; and conduct, by negligence or omission, where 
there is a duty cast upon a person by usage of trade or 
otherwise to disclose the truth, may often have the same 
effect ”(/). 

The doctrine, thus enunciated, which has sometimes perhaps 
been <4trried too far (</), should cautiously be restricted within 
its legitimate limits as above defined ; for what is termed an 
estoppel by act or representation^ has the effect of concluding 
the party who did the act or made the representation (4), and 

(/) Judgm. Freeman v. Cookej 2 181 ; Morgan v. Couchman^ 14 C. B, 

Exch. 663 (which is a leading case 100; PHce v. 2 Exch. 542; jPos- 

with reference to t)^e doctrine of estop- tery, Mewtor Life Oo.^ 3 E. & B. 

pel in pais) ; Jordan v. Money^ 5 H. L. 48, 64, 66, 75, 79 ; Bowes v. Foster^ 

Ca. 213, 255; per Lord Chelmsford, 2 H. & N. 779 ; Tyerman v. Smith, 

C., Clarke v. Hart, 6 H. L. Ca. 655-6 ; 6 E. & B. 719 ; Harrvup app. BayUy 

per Crompton, J., Howard v. Hvdson, resp., Id. 218 ; Andrews v. Elliott, 5 

2 B. & B. 13. **The word wilfully £. & B. 502; per Williams, J., Simp^ 

in the rule as laid down in Pickard r. son y. Acc. Heath Jns, Co., 2 C. B.y 

Sears (6 Ad. & E. 469) means nothing N. S., 289. 

more than voluntarily:'' pov Pollock, See Prince of Wales A^^s. Co* v. 

0. B., Cornish y. Ahinyton, 4 H. A N. Harding, 1 E. B. & E. 183 ; Levy y. 

565, which recognises the doctrine in Hale, 29 L. J., 0. P., 127. 

Freeman y. Cooke, supra. See further {g) See, per Jervis, G. J., Lewis y« 

, as to the aboYe doctrine, Cannam y. CMftwh, 14 0. B. 254 ; and in Lee y. 

Farmer, 8 Exch. 698 ; Fairhurst y. Be^es, 18 C. B. 603. 

Liverpool Adelphi Loan Ass., 9 Exch. (h) Secus as to a stranger, see 
422 ; Waller y. HraJkeford, 1 E. & B. Richards y. Johnston, 4 'H. & N. 660, 

749 ; pet CocH^wm, C. J., Ferrand y. 664, citing per Bayley, J., Heane y. 

Bischoffsheim, 4 C. B., N. S., 117 ; per Rogers, 9 B. & 0. 586. 

Mavde, J., Blyth y. Dennett, 13 C. B. 
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of shnttuig out the truth : it is therefore “ odioug ,** and must 
be strictly made out (i). 

To the class of torts to the absolute rights of individuals— 
tbougb not directly affecting the jorson or property — are 
referable a vast variety of cases, whereof many, especiaUy 
such as involve fraud or malice, have been already sufficiently 
discussed (A). It is indeed generally true, that as injuries are 
multiplied, so must new remedies be devised to meet them, — 
as torts of a kind previously unknown spring into existence, so 
must the flexible power of law exert itself to compensate the 
injured party — to mulct and pxmish the wrong-doer. The 
leading rule hero applicable being, that where a cose is now 
in its principle, there it is necessary to have recourse to legis- 
lative interposition in order to remedy the grievance ; but 
where the case is only now in the instance, and thfe solo 
question is upon the application of a principle recognfted in 
the law to such new case, it will be just as competent to 
Courts of Justice to apply the principle to any case which 
may arise two centuries hence as it was two centuries ago. 
If it wore not, wo ought to blot out of our law books one 
fotirth part of the oases that are to bo found in them (/). 

Torts belonging to the class hero more particularly under 
our notice being thus multifarious, to the instances already 
given of them I will merely add, that negligence, when pro- 
ductive of damage, is clearly actionable ; and where an 
attorney has been proved guilty of crassa negligentia (m) in the 


(t) Per Lord Campbell, C. J., ffow’ 
€trd r. Hudson, 2 B & B. 10. 

(1;) Ante, pp. 65B, 660, 710 et 
aeq. 

(l) Per BvXLer, J,, 8 T. B. 03. 

(m) Panes t. LandM, 12 CSl. to 
F. 01 i Cox yi Leteh, 1 0. B., N. S., 
617; msg y. Or»‘, 18 C. B. 610; 
ClutpiMm y. Pan TM, Van Toll y. 
Chapman, 8 E. & B. 396 ; Parker y. 
SoHs, 14 G. B. 691 ; Lewis y. CoUard, 


Id. 208 ; Hunter y. CaldweU, 10 Q, 

B. 69 ; per Taunton, J., Doorman y. 
Jenkins, 2 Ad. & E. 256 ; Waits v. 
Porter, 3 E. & B. 748 ; Cooper y. 
Stephenson, 22 L. J., Q. B., 292 ; 
Havdeins y. Harwood, 4 E<oh. 508 ; 
per Tindal, 0. J., Oodefroy y. DaUon, 
6 Bing. 467-8. See No> th Western S. 

C. y. SSuup, 10 Exdi. 451 ; Broo]n\s 
Prao, yol. 1, pp. 106-111. 

As to the lialnlity of a yaluer of 
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management of business confided to bim, be will at all events 
be liable to nominal damages at suit of bis client, tbo action 
being. bore founded upon a breach of contract or negleot of a 
duly wbicb tbe law imposes (n). 

In connection witb this part of tbe subject, wo must fiirtber 
bear in mind, that a master is civilly responsiblo as well for 
tbe fraud as for tbe negligence of bis servant whilst acting in 
tbe course of bis employment (o), albeit bo is not thus liablo 
for the tortious act of bis agent in any matter beyond the 
scope of his agency, unless ho has expressly autborised*the 
act in question to be done or has subsequently adopted it for 
His own use and benefit (p). 

Dismissing with those brief remarks the important ■ and 
comprehensive class of wrongs done to absolute rights, lot us, 
in the next place, consider wbat is meant by torts affecting the 
relative rights of individuals. Relative rights are such ** as are 
incident to persons considered as members of society, and con- 
nected to each other by various ties and relations ” (y). Torts 
to such rights include, therefore, injuries done to persons 
under tne four following relations : — of husband and wife ; 
of parent and child ; of guardian and ward (r) ; of master 
and servant. 

For the abduction of the wife, or for an assault committed 
upon her p&r quod consortium amisit, the husband is allowed a 
civil remedy by our law (s). Of a declaration for the former 
of these two causes of action, which is not of very .common 


ecdesiastical property for ignorance and 
-vant of skill, see JenMm t. Betham, 
16 G. B. 168, 

(») Per Tittddl, 0, J., Oodefroy v. 
Jay, 7 Bing. 419 ; see Fray ▼, Towles, 
28 L. J,, Q. B,, 232. 

(o) Ante, pp. 669 et seq. See Steel v. 
South Eastern R. C., 16 0. B. 660 ; 
Ranger v.. GreeU WettenuB, C., 5 H. 
L. Ca. 72. 

(p) Oolenum v. Riches, 16 C. B. 


104 } Story on Agency, 4th ed., p. 
622. « 

{q) 8 Bla. Com., p. 138. 

(r) For fall information respecting 
the relation of guardian and vard, the 
reader is referred to Mr. Wiuxen’s 
Abridgm. of Blackstone, Chap. ^3 ; 
Kent, Com., 7th ed., toL 2, p. 2^^ 

(«) An action for criminal conversa- 
tion is no longer maintainable, 20 A 21 
Viet., c. 86, s. 69. 
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occurrence, a precedent offers itself in Norris v. 8eed (<), 
where the plaintiff sued in trespass for assaulting, ill-treating, 
and carrying away his wife, whereby he was deprived of her 
company and assistance. “ The gist of tho action,” observed 
Parke, B., in this case, " being tho loss of the comfort and 
society, an assault which did not end in the loss to tho plaintiff 
of the comfort and society of his wife would not support an 
action. It is only such an assault and conduct on the part of 
the defendant as deprives the plaintiff of the power of asso- 
ciating with his wife as would support the action,” i. e. as would 
support an action brought at suit of the husband to recover for 
the special damage sustained by him. If, indeed, tho wife be 
assaulted, maliciously prosecuted, iUegaUy imprisoned, or other- 
wise personally injured («) by a third party, our law in 
general {x) gives an appropriate remedy to recover damages in 
the names of tho husband and wife jointly ; whereas, if the 
boating be so great, er tho injury sustained by the wife be such 
that the husband can allege and prove that thereby consortium 
anmit, he will bo entitled to a separate remedy against tho 
wrong-doer in his own name (y). And now the 40th section ( 2 ) 
of tho 0. L. Proo. Act, 1852, provides, that, in any action 
brought by a man and his wife for an injury done to tho wife, 
in respect of which she is necessarily joined as co-plaintiff, it 
shall be lawful for the husband to add thereto claims in his 
own right. 

Pwcout and The foundation of tho action at suit of a parent for seduc- 

.child. , , , ’*■ 

tion of his child has been uniformly placed, &om tho 

earliest times, not upon tiie seduction itself, which is the 

wrongful act of the defendant, but upon the loss of service 

of the daughter, in which service the parent is supposed to 

(^8 Bxch. 782 ; Tomg v. Pridd, Excih. 761, dted ante, p. 667. 

Oro^wr. 89. (y) 8 Bla. Com. 140 ; ffyde- t. 

■ («) See Smith v. Hwm, 2 Str. 997 ; Segssor, Ore. Jac. 538. 

Jkdbff T. Jhu’thaU, Cro. Car. 663. ( 2 ) Cited ante^ p. 146. 

(«) See Longnuid y. Holliday, 6 
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hare a legal right or interest. It has therefore always been > 
held, that some loss of service must be alleged in the declara- 
tion and proved at the trial, in order that the plaintiff may bo 
legally entitled to redress (a). It cannot be denied that this 
state of the law occasionally operates most harshly; for where 
it appears in evidence that the plaintiff's daughter was, at the 
time of the occurrence complained of, in the service of another, 
without any animm remrtendi, although that other were the 
seducer himself, the action will not bo maintainable (h). 
Aware of the hardship and lack of justice thus entailed, and 
with a view to averting it, whpn that may be done consistently 
with acknowledged legal principles, our Courts grasp willingly 
at any, the slightest, proofs of loss of service which may be 
adduced to support a declaration framed for the injury alluded 
to, and to establish the existence of the relation of master 
and servant as between the parent and child, upon which 
tho maintenance of the action for seduction, in truth, de- 
pends (c). Assuming, however, that this foundation for the 
action is laid, tho plaintiff is permitted in it to recover 
damages ultra tho mere loss of service for the injury inflicted 
on him {cl). 

Precisely on tho same footing with tho right of action for 
seduction stands that brought by a parent for a personal injury 


(a) Grinmll v. Welh^ 7 M. Qr. 
1033, 1041, and cases there cited; 
Eager y. Qrimwood. 1 Exch. 61. 

(&) Thompson v. Ross^ 5 H. & N. 
16 ; Manley v. Fields 29 L, J,, C. P., 
29 ; Blaymire v. Haley^ 6 M. & W. 
55 ; Davies v. WiBiamsy 10 Q. B. 725; 
Harris v. BvBer^ 2 M. & W. 539 ; 
per ParJee^ B., Id., 542 (explaining 
Speight y. Olvokra^ 2 Stark. N. P. 0. 
493) ; Deem y. Ped^ 5 East, 45. 

(c) Griffiths V. Teetgen^ 15 0. B. 
844, following Spdght y. OUviera^ 
supra; BemeU Y. AllcoU^ 2 T. B. 


166 ; Torrence y. Gihbins^ 5 Q. B. 
297 ; Holloway y. Abell, 7 Cai\ & P. 
528. 

The action for seduction-— either in 
trespass or case— lies without proof of 
special damage. See Woodteard y. 
Walton, 2 N. B. 476 ; Diicham y. 
Bond, 2 M. & S. 436 ; Chamberlain 
y. Hadewood, 5 M. & W. 515, 516-7. 

{d) Per Lord Ellenborough, C. J., 
Irwin y. Dearman, 11 East, 2^ per 
Lord Abvnger, 0. B., Houmd y. Crow- 
ther, 8 14. & 603. 
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to his child (e)— or by a master for the battery of his servant — 
p&r quod Herntmm ammi. *‘It is the invasion of the legal 
right of the master to the services of his servant that gives him 
the light of action for beating his servant” (c). And “if,’^ as 
we farther roeAra. Robert' Marys’s case if), “my servant is beat, 
the master shall not have an action for this battery unless the 
battery is so great, that by reason thereof, he loses the service 
of his servant, but the servant himself, for every small battery, 
shall have an action; and the reason of the difference is, that 
the master has not any damage by the personal beating of his 
servant,” but by reason only of its consequences, viz. the loss 
of service; “for bo the battery greater or less, if the master 
doth not lose the service of his servant, he shall not have an 
cwtion” iff). 

Another species of injury incident to the relation between 
master and servant may here properly bo noticed. It con- 
sists in tho wrongfully and maliciously or witA notice in- 
terrupting this relation, by procuring the servant to depart 
from the master’s service or by harbouring and keeping him as 
servant after ho has quitted it, and during the time stipulated 
for as tho period of service, whereby the master is injured. 
Whoever thus entices away the servant of another commits a 
wrongful act, for which he is responsible at law (h). Nor 
does tbe principle here stated seem to be limited in its appli- 


(e) Per Tmddl^ 0. J., 7 M. & Gr. 
1041 (citing RaaaeU y. Cwmcy 2 Ld. 
Baym. 1031, and Gray v. Jeff&nesj 
Cro/Eliz. 55); Hall v. Hollander^ 4 
B. & 0. 683 ; Dixon v. Bell^ 5 M. & 
S. 198. See Newton y. Holford, Q. 6 
B. 921. 

As to trespass for the abduction of a 
child, see 8 Bla. Com., p. 141 ; Bar- 
ham Y. Dennis^ Cro, Eliz. 769 (cited 
4 B. h 0. 662) ; Arg. 5 M. & W. 616 ; 
QiSbert ▼. 14 M. & W. 488 ; 

Lmdey y. Qye^ 2 E. & B. 250, 257. 
(/) 9 Bep. 113 a, cited Judgm. 3 G. 


B. 91-2 ; Martinez y. Oerher^ 8 M. & 
Gr. 88. 

{g) As to tho measure of damages in 
the action by a master founded on loss 
of serYice, see, per Lord Tenterderiy 0. 
J., Hall Y. Hollander^ 4 B. & G. 668 ; 
Hodaoll Y. Stallehrass, 11 Ad. & E. 
301. 

{h) Per Crompton.^ J., Lumley y. 
Oye^ 2 E. A B. 224 ; per Lord Ken» 
youy G. J., Nichol y. Martyn^ 2 Esp. 
784 ; per Cockbum^ 0. J., 6 G« B.^ N. 
S., 885. 
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oabiliiy to the case of menial servants, to which the Statute 
of Labourers (25 Edw. 3, st. 1) relates. It has been held to 
extend to the case of persons who have contracted for personal 
service for a time, and who, during such period, have been 
wrongfully procured and incited to abandon such service, to 
the loss of the persons whom they had contracted to serve (t). 
For this injury, the remedy is by a special action on the case 
against the wrong-doer, though the master may also have an 
action against the servant for non-performance of his agree- 
ment (k). 


(i) Per Wiffhtman, J., 2 E. & B. (h) 3 Bla. Com., p. 142^ 

240. « But no action lies for enticing As to the measure of damages in an 

away an ojpprentiee^ unless serving action for enticing away tlie servant of 
under a valid contract of apprentice- another, sec Gunter v. Aator^ 4 Moore, 
ship ; Cox V. Mmcey^ 6 C. B., N, S., 12, 
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THE MEASURE OP DAMAGES— IN ACTIONS OP TORT. 


Tub damages recoverable in an action ex delicto are in general 
regarded by our law as purely compensatory ^ although a wider 
latitude is necessarily allowed to tho jury assessing them than 
in actions of contract {a). 

The principle above stated may thus be illustrated : — ^In 
trei^ass, for cutting into the plaintiff’s close and carrying away 
his soil, the plaintiff is entitled, by way of compensation, to 
what the land was worth to him (Jli). ' So, in trespass for taking 
goods, tho measure of damages is the value of tho goods (c). 
In tx'over, tho damages are ordinarily to be measured by the 
value of the thing converted (d) ; and whore the plaintiffs sued 
in trover for a bill of exchange for 1600/., deposited by them 
with the defendant, and it appeared that the defendant had 
been guilty of a conversion of the bill, and had afterwards 
raised 800/. by discounting it, the plaintiffs were held entitled to 
a verdict for 1600/. ; for the defendant ** converted the whole 
bill, and the plaintiffs are entitled to recover the value of the 


(a) the case of wrongs not 

founded on contract the damages are 
entirely a question for the jury, who 
may consider the injury to the feelings, 
and many other matters which have no 
place in questions of contract. In 
aoUons for breaches of contract the 
damages must be such as are capable 
of being appreciated or estimated : ’* 
Judgm. Jffamlin v. GrecU Norihtm R 
O.i 1 H. & N. 410. See Denton ▼. 
Great Northern 5 S. & B. 860. 


(6) Jones v. Gooday^ 8 Jd. & W, 
146.. See Thompson v. Pettitt^ 10 Q. 
B. 101. 

(c) Per BramweU^ B., Keen v. 
Priest^ 4 H. & N. 242. 

(cZ) Per Patteson^ J., Pvrteh v. 
Blowntf 7 Car. & P. 478, and in Oooh 
V, Harile^ 8 Id. 568 ; Watson ▼. 
McLean^ 1 E. B. & £. 75 ; Beid v. 
FairbarJts, 13 C. B. 692. See Moon 
V. Raphael 2 Bing. N. O. 810. 
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whole at the time of the conversion ”(e). The rule, indeed, 
just stated as ordinarily applicable in trover is not absolute : 
for instance, when a defendant, after having been guilty of an 
act of conversion, delivers the goods back to the plaintiff, {!be 
actual damage sustained, and not the value, is the measure of 
damages. So, where a man has temporary possession of a 
chattel, the ownership being in another, the bailee can recover 
only the real damage sustained by him in being deprived of 
the possession (,/). Again, — the value of a chattel sued for 
in trover may, in some cases, be properly estimated and de- 
termined by applying the legal maxim omnia prasumuniur 
contra spoUatorem (g). In case against the sheriff for taking 
an insufficient replevin bond, the reasonable measure of damages 
is the amount of rent distrained for, together with the expenses 
of the distress (A). In an action against the sheriff for an 
escape, the damages should be assessed by reference to “ the 
value of the custody of the debtor at the moment of the escape,” 
although, if the plaintiff has done anything to aggravate the 
loss occasioned by the sheriff’s neglect, or has prevented him 
from retaking the debtor, the amount recoverable would be 
materially affected by such conduct (t). So, in an action 
against an attorney for negligence, damages should be awarded 
commensurate with the loss sustained (]c). And in a class of 
cases already noticed, for a mere breach of duty, nominal 
damages will be recoverable (/). 

It is, indeed, easy to suggest a state of facts givmg rise to an 
action ex delicto, which would at once present the true measure 


(«) Meager v, CloBe^ 10 M. & W. 
576, 584. 

(/) JndgA. Ckinery v. FtaZZ, 5 
H. & N. 295. 

{g) Arvwry r. DelatnMef 1 Str. 
505 ; Leg. Max., 3rd ed., p. 843. 

(h) JEdmimda ▼. Challis, 7 C. B. 
413. 

(t) Arden Yc Chodaere^ 11 C. B 


371, 375 ; per Byles^ J., Hemming v. 
HaU, 29 L. J., 0. P., 137, 143. 

Qe) Watte v. Porter^ 3 B. & B. 743, 
751. 

(/) See Fray t. Vowlea^ 28 L. J., 
Q. B., 232; Marzetti t. Willtame, 1 

B. & Ad. 415 ; Cahill y. Dofweon^ 3 

C. B., N. S., 106, 120. 

3 o 
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of damages to be awarded to the complainant, and in which 
no grotmd for aggravated damages beyond such measure would 
exist. Thus, in case by a reversioner for injury to his re- 
versionary freehold interest in land, by pulling down a house 
erected upon it, the measure of damages would be ascertained 
by considering to what extent the land was lessened in value 
by the wrongful act of the defendant (»»). In an action by a 
tenant against his landlord for selling goods under a latoful 
distress but without having them properly appraised, the 
measure of damages would be^ the real value of the goods sold, 
minm the rent due (>i). And, generally, where an injury is 
done to land or goods, the compensation to be awarded should 
bo proportioned to the amount of the plaintiff’s interest 
therein (o). 

But although, as remarked by Lord Denman, C. J. (p), 
“it is important to uphold the principle, that a plaintiff is 
entitled to recover by way of damages all that, at the com- 
mencement of the suit he has lost through the wrongful act 
for which the defendant is sued,” the rule here stated will 
often fail to guide us, with satisfactory certainty, to a deter- 
mination of the measure of damages in tort. If, for example, 
in an action for a trespass to land and injury done by treading 
down the grass and herbage, the jury, in estimating damages, 
were to bo restricted to exactly tho amount of the injury 
sustained by the plaintiff, it would, in effect, be plara ng a 
wrong-door, in many cases, upon precisely the same footing as 
one who enters with the owner’s permission ; for the lowest 


(m) Hoslcing v. Phillips^ 3 Exeb. 
168 ; per Jervia, C. J., BaUeahill v. 
Reed, 18 C. B. 713. 

{n) Knight v. Egerton^ 7 Exoh. 407. 
As to the damages recoverable for an 
illegal or irregular distress, see Keen 
T. Prkatf 4 H. & E*. 236, and cases 
there cited ; Bennett v. Bayee^ 29 L. 
J., Ex., 224. 


(o) See Twyman v. Knovdee^ 13 C. 
B, 222 ; BrUrleyv, Kendall^ 17 Q. B. 
937 ; Harvey v. Pococky 11 M. & W. 
740 ; Pritchard v. Longy 9 M. AW. 
666 ; BadeUy v. Vigura, 4 B. & B . 
71 ; Pell v. Shearmany 10 Exch. 766 ; 
and cases cited Sedgw. Dams., 2nd ed., 
p. 139. 

(p) Bundle v. LfttlCy 6 Q, B. 178. 
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terns upon which the last-named pairty could have expected to 
have obtained such permission would have been, that he should 
make compensation for the full amount of damage that might 
be done to the grass ; in other words, it would be putting 'an 
unlicensed trespasser upon the same footing as one who 
entered with leave and license (q). So, in an action against 
the sheriff for wrongfully seizing the plaintiff’s goods it was 
remarked by Alderson, B. (r), that juries have not much com- 
passion for trespassers, and are not bound to “ weigh in golden 
scales” how much injury a party has sustained by a trespass. 
And on one occasion (s), where the action was in trespass for 
entering the plaintiff’s house, breaking his locks, and seizing 
his papers, &c., Pratt, C. J., thus forcibly delivered himself : 
“ Damages,” he remarked (t), “ are designed not only as a 
satisfaction to the injured person, but likewise as a punishment 
to the guilty, to deter from any such proceeding for the' future, 
and as a proof of the detestation of the jury to the action 
itself.” At all events, without adopting literally the above 
expressions, there can be no doubt that, in actions for seduc- 
tion («), or malicious injuries, juries have been allowed to give 
what are called “ vindictive'* damages, and to take all the cir- 
cumstances into their consideration {x ), — a remark which seems 
applicable also to any case in which the process of a Court of 
justice has been abused, and a gross outrage has been committed 
under the forms of law (y). So, if the defendant persists in 


(g) Per Maule^ J., Williams v. Cur- 
rie, 1 C. B. 847, and cases there cited. 

{r) ZiOcJdey v. Pye^ 8 M. & W. 135. 
See QiUard v. BrUtan^ 8 M. & W. 
6 76 Warvjick t . Foulkea, 12 M« & 
W. 607. 

(s) WHkeB V. Woodf 19 How. St. 
Tr. 1163. 

(<) Id., 1167. 

(«ft) TvUidge v. TTade, 3 Wils. 18 ; 
ante, p. 812. 

{x) Per Polhch^ C. B., Doe t . PiU 
lUer^ 13 M. & W. 61 ; per Lord Ten- 


ierden, C. J., Seal's yI Lyons, 2 Stark. 
N. P. 0. 282 i per Lord Ellenhorouglt^ 
C. J., Bracegirdle v. Orford, 2 M. & 
S. 77 ; Beardmore v. Carrington, 2 
Wils. 244. 

As to yindictive damages against a 
carrier for refusing to take plaintifiPs 
goods, or to carry them at the ordinary 
rate, see Crouch v. Greed Northern R. 
(7., 11 Bxch. 742, 761. 

(y> Gregory t . Slovman, 1 £. A B. 
860, 370; Duke of Brunswick r. 
SlowfMtn^ 8 0. B. 317. 

8q2 
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Intention or 
motive of 
vrrong'-doer 
— whether 
material in 
eetimatlug 
damages. 


contintdiig a nuisance erected upon land in which plaintiff has 
a reversionary interest, the jury may give such damages as 
may compel him to abate the nuisance (s). Inasmuch, more- 
over, as it is the peculiar province of the jury to assess the 
damages, the Court will not grant a new trial on the ground 
that the amount awarded is insufficient (a) or excessive (i), 
unless they are satisfied that the jury either were actuated by 
some improper motive or proceeded upon a wrong principle 
in making their assessment, or unless the amount awarded is 
grossly disproportionod to tlie injury sustained (c) ; for the 
well-known maxim is, ad qtuestionem facti non r^pondent 
judicea. 

Whether damages be regarded as a compensation and 
satisfaction for some injury sustained” (d), or as in their 
nature penal, so that they may, in certain cases, be given to 
punish or to deter, and not merely to compensate (e), the 
inquiry, how far a jury in assessing damages for a tort may 
properly take into account the motive and intention which 
actuated the m’ong-docr, is one of much interest and import- 
ance. Now, it will at once strike us, that there are very many 
tortious acts which suffice to entitle an aggrieved party to 
damages, without any reference at all being had to the motive 
or intent which may have prompted them ; whilst other cases 
will as readily suggest themselves, in^which the animus, motive, 
or intention of the party charged constitutes an essential 
element in, if it be not the very gist and substance of, the 


(2) BaJttiahUl y. Reed^ 18 0. B. 696, 
where the cases are collected. 

(а) Howard y, Barnard^ 11 C. B. 
653 ; ilf>2)«y. Day^ 14 G. B. 112 ; Ar~ 
mytage y. HeUey^ 4 Q. B. 917 ; cited 
and distinguished in Nkhol y. Beat- 
wieh^ 28 L. J., Kz., 4. 

(б) Ante, p. 211 ; Chambera y. 

6 East, 244. See Rolin y. 
^eward^ 14 G. B. 695 ; Beardmore y. 
Carrington^ supra n. (a). 


(c) See Williams y. Currie^ 1 G. B. 
841 ; Chilton y. London and Croydon 
R. C. (Exch.), East. T., 1848, reported 
for another pointy 16 M. & W. 212. 
And see the cases cited 2 Ghitt. Arch. 
Prac., 9th ed., pp. 1428, 1429. 

(d) 2 Bla. Com., p. 43$; ante^ pp. 
816-818. 

(e) Supra, n. (a) ; per Lord Cam- 
den, C. J., 2 Wils. 206, 207, 248 ; per 
Heath, J., 5 Tauntw 444. 
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charge alleged against him. It is clear, that, if a trespass be 
done to my land, or if my goods are illegally withheld from 
me, or if I sustain bodily hurt by reason of the negligence and 
want of due caution of another, I may maintain against him an 
action of trespass, trover, or on the case, to support which no 
evidence will be needed of any malicious motive or wrongful 
intention on the part of tho defendant. In trespass qu. cl. Jr., 
the defendant pleaded that he had land adjoining plaintiff’s 
close, and upon it a hedge of thorns ; that he cut the thorns, 
and that they ipso invilo fell upon the plaintiff’s land, where- 
upon the defendant removed them thenco as soon as possible. 
Upon demurrer to this plea, judgment was given for the plain- 
tiff (y); for, in a civil action of this nature, “tho intent is 
immaterial if the act done be injurious to another” {g). 

We have already soon that an infant (A) or a limatio (i) is 
civilly liable for his tortious act. 

But, although an action cj; delicto may sometimes, in strict- 
ness be maintainable for an injury done unintcnj^onally during 
tho prosecution of a lawful act (A), yet, in determining tho 
amount of damages to bo awarded to a complainant, a jury 
will, in general, doubtless look at all the circumstances accom- 
panying the particular act complained of, and amongst them at 
the apparent animus of the defendant. It seems, indeed, just 
and right that they should do so, inasmuch as tho amount of 
injury for which compensation is to bo given will, in some 
cases, bo most materially affected by the motive which prompted 
to its commission, or by the intention with which it was dono. 
In an action of trespass, for instance, an insulting gesture 
accompanjdng an act which, though not attended with violence, 
amounts in law to an assault, may greatly augment tho mental 

(/) Lambert y, Bessey, Sir T. Stead t. Anderson^ 4 C. B. 806. 

Bayni. 41^ ; ante, p. 662. (h) Ante, p. 678. 

(g) Pot Lord Kenyon^ C, J., ffay- (t) Ante, p. 663^ 

crafi Y. Creatty^ 2 East^ 104. See (h) Ante, p. 662-3. 

Simmone t. LiUyttone^ 8 Exoh. 481 ; 
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atxxiety and it^jtiry caused thereby ; and the offensive demeanor 
of a defendant, or the rank and social position of a plaintiff, 
may properly be taken into account in fixing the damages 
which, in such a case, should attend the verdict (^). 

Again, wherever the gist of an action ex delicto is mala fideCt 
fraud, or deceit,*it is manifest that the motive or intention of 
the party charged with want of good faith or with deceit is a 
matter peculiarly and specially, for investigation before a jury. 
Whether particular facts do or do not in any given case furnish 
evidence of fraud in law, m^y indeed depend upon the wording 
of an Act of Parliament (m), or may have to be determined by 
applying one or other of those rules laid down in former 
pages (rt) of this W6rk, whereby our law sometimes judges of 
and ascertains tho intention. Cases of the kind alluded to, 
however, alike serve to illustrate and sustain the propo- 
sition, that, in an action ex delicto, our law does not seldom 
regard as most material tho intent and animm of the 
defendant. 

• 

Lastly, in connection with this inquiry, it will not be con- 
troverted, that, in very many rights of action founded upon 
tort, not involving malice or deceit, the intention wherewith an 
act was done and which gives to such act a colour and a 
meaning, is, like any other fact, to be determined by the jury. 
Let us suppose, for instance, that an%ction of trover or detinue 
is brought for a bill of exchange, and the defence bo, that tho 
bill Was handed over to the defendant as a gift, the intention 
with which it was transferred to him would necessarily become 
at the trial the main, if not tho sole, subject of inquiry ; for a 
bill of exchange being a chattel, tho gift would become cOm- 


(Z) See Merest v. Harvey^ 5 Taunt. 
442 ; Price v. Severn^ 7 Bing. 316^ 
. 819 ; .per Boaanquet^ J., James t . 
Camphelly 5 Oar. & P. 372. 

(m) See, per Lord Denman^ C. J., 
Bavch T. Oreat Western R, C,^ I Q. B. 
60-61 ; per Parh^ J.^ liawson y. Haiyh, 


2 Bing. 104 ; TKoyis y. Hobhs^ 7 Exch. 
810. See HutUm y. CnUivMf 1 £. & 
B. 15 ; Yowng y. Wauid^ 8 Exch. 221 
(and cases there cited) ; Lee y. Hart^ 
11 Exch. 880 ; BeU y. Bimpstm^ 2 H. 
d; N. 410. 

(») Ante, pp. 839, 710, 720. 
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plete “by delivery, coupled with the intention to jr/rc”(o). 

“ To pass the property in a chattel,” says Af^son, B. (jp), 

“ there must be both a gift and a delivery so that, where A. 
had possession of certain silver plate belonging to B., and B. 
said to A., “ I will give you all the plate that is mine,” but no 
aeiual delivery of the plate ever took plactf^^ words used 
were held to admit of their literal signification merely, and to 
be indicative of a bare intention to give at some future time (y). 

So, again, wherever the animus rerertendi or the animus can- 
cellandi has to bo inquired into, wo have additional instances 
illustrative of what has just been said. Whenever, indeed, the 
intention with which an act was done becomes material, the 
jury will ha^re to decide upon it ; subject, of course, to the effect 
of such legal presumptions a.s may, under the circumstances of 
the case, apply. On a recent occasion (r), Williams, J., is 
reported to have said, that “ no question of the intention of 
parties can bo a question of law.” 

Damages are either general or special. ‘ General ’ damages 
are such as the law implies or presumes to have accrued from »pee»i. 
the wrong comijlaiued of(s). ‘Special’ damages arc such as 
really took place, and are not implied by law ; they arc either 
superadded to general damages arising from an act injurious 
in itself, or are such as arise from an act indifferent and not 
actionable in itself, but injurious only in its consequences {(). 

“ It docs not appear necessary to state the formal description 
of damages in the declaration, because presumptions of law 
are not in general to be pleaded or averred as facts ” (i) ; and 
substantial damages may in some cases, — as in an action 


(o) Per Parke^ B., Milnes v. Daw- 
8on, 5 Bxch. 948. 

(jp) 4 Exch. 479 ; ante, pp. 667^ 
710, 711. 

(j') Shmer v. Pilck^ 4 Exch. 478. 

(r) BVyth y. Dennelt^ 22 L, J., 0. 
P., 79, 80 ; iS. a, 13 C. B. 178. 
Sabjeet to what has been above 


said as to the possible effect of certain 
legal presumptions, &c., the remark 
cited in the text would, it is appre- 
hended, hold generally true. 

{$) Ante, pp. 83-89 ; CatteriU v. 

4 B. & 0. 465. 

(Q 1 Chitt PL 7th ed., p. 410. 
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flgainsf; a banker for not duly honouring a cheque or an 
acceptance of^lds customer (w), or for slander of a person in 
the way of his trade (x ), — be recovered, although spedal 
damage be neither alleged nor proved. 

. When, however, the law does not, as of coimse, imply that 
the plaintif^Sftjriiuncd damage by the act complained of, it 
is essential to the validity of the declaration that the resulting 
damage should be shewn with particularity (y). And when the 
damages sustained have not necessarily accrued from the act 
complained of, and consequently arc not implied by law, then, 
in order to prevent the smprise on the defendant which 
might otherwise ensue on the trial, the plaintiff must in 
general state the particular damage which ho hag suffered, or 
he will not he permitted to give evidence of it (s). 

In an action of tort, then, damages consequential on the 
tortious act complained of may (provided they be not too 
remotely connected with it) be recovered (a). If, for instance, 
a sheriff wrongfully seizes goods which arc afterwards taken 
from him by another wrong-doer, the owner of the goods may 
recover against the sheriff, as special damage, the amount 
necessarily paid to the second wrong-door, in order to get back 
the goods {b). The decision in this case, indeed, may clearly 
be supported, without in any way referring to the legal doc- 


(«) Molin ?. Steioard, 14 0. B. 695. 
See, per Lord Denman, C. J., Rogere 
T. SjMnce, 18 M. & W. 581. 

(x) Per Williams, J., 14 C. B. 607 ; 
ente, p. 732. 

(y) 1 Ohitt. PI., rth ed., p. 411. 
See, for instance, the form of declara- 
tion in Martin ▼. Orsat Northern R. 
O., 16 C. B. 179. 

(s) 1 Chitt. PI., 7th ed., p. 411. 
See Riehardeon ▼. Chasen, 10 Q. B. 
756 ; Thompson ▼. Wood, 4 Q. B. 

498. 

(a) As exemplifying tiie above pro- 
position, see PoiduM T. Barnett, 2 E. 


& B. 928 ; per Tindod, 0. J., Corhett 
T. Brown, 6 Car. & F. 368 ; Ewbanh 
y. Nutting, 7 0. B. 797 ; Bodiey v. 
Reynolds, 8 Q. B. 779 ; Moon y. Ra- 
phael, 2 Bing. N. C. 810 ; Rowlands 
y. Samuel, 11 Q. B. 89 ; Tindall y. 
Bell, 11 M. & W. 228. 

(6) Keene y. DUke, 4 Exeh. 888. 
See Barrow y. Amaud, 8 Q. B. 596. 

An action will not lie agiunst the 
sheriff for a fidse retnm to a writ of 
yenditioni exponas, if the plaintiff has 
snstained no damage ; Levy y. Hale, 
29 L. J., C. P., 127. 
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trine as to remoteness of dama^, inasmuch, as the price paid 
by the plaintiff to recover possession of his goods from the 
third party might very fairly be taken by the jury as affording 
a true criterion of thefr value (c). 

As regards the question, what damage is too remote to be 
recoverable in an action of tort P I must, totavoid repetition, 
content myself with referring to the remarks made and cases 
cited at a former page {d), and to the substance of what has 
been previously said {e) touching remoteness of damage in 
actions ex contractu. Although the general rule as to this < 
subject is clear, — that the damage laid in the declaration 
must be such as naturally flowed from the tortious act or 
conduct complained of (/), — ^yet, inasmuch as each case, 
raising a question as to remoteness of damage cx delicto, must 
necessarily be decided upon its own facts or by analogy to 
some special precedent, the rule in question may more 
easily be exemplified than in specific terms be qualified or ^ 
restricted (/). Not only, however, would it bo incompatible 
with the plan of this treatise to examine thus minutely the 


(c) See, further, os to the criterion 
whereby to measure damages, Sanquer 
T. London and South Western E. (7., 
16 C. B. 163. 

As to damages in trover or trespass 
for taking goods, see Beid v. Fair- 
banks, 13 0. B. 692 ; Martin v. Porter, 

6 M. & W. 851 ; Wood v. Morewood, . 

8 Q. B. 440, n. See, also, Morgan v. 
Pimell, Id. 278 ; Hitchman v. Walton, 

4 M. & W. 409, 416 ; Wild v. HoU, 

9 M. & W. 672 ; Thompson v. Pettit, 

10 Q. B. 101 ; BwMand v. Johnson, 
16 C. B. 145, cited ante* p. 776, 
n. (d). 

(d) Ante, p. 90. 

(e) Ante, pp. 623-629. 

(/) See, as exemplifying this pro- 
position, Barber r, Zesiter, 7 0* B., 
N. S., 175, and cases cited ante, pp. 


714, et seq. ; Collins v. Cave, 4 H. &N. 
225 ; Hatldan v. Lott, 15 C. B. 411 ; 
Walker v. Goe, 4 H. & N. 350 ; S. 
C., 3 Id. 395, and cases there cited ; 
Alston V. Herring, 11 Exoh. 822 ; 
Ilnlehinson v. Ouion, 5 C. B., N. S., 
155 ; Thompson v. Hopper, 1 E. B. A 
E. 1038 ; Lwmley v. Gye, cited ante, 
p. 91 ; Flower v. Adam, 2 Taunt. 
314 : PoweU v. Salisbury, 2 Y. J» 
891. 

In Lock T. Ashton, 12 Q. B. 871, 
one portion of the damages claimed was 
held not recoverable, inasmuch as it 
could not in law have flowed directly 
from the plaintiff’s act. See FUtjohn 
T. Mackinder, 29 L. J., C. P., 167 ; 
and cases there cited ; Blagrwoe v. 
Brielol Waterworks Co., 1 H. & N. 
869. 
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doctrine as to remoteness, and to analyse the cases illas-> 
trating it, but it would be superfluous so to do, — tbe ta^ 
baying already been ade<][uately performed by another and an 
abler band {jj). * 


Haying now classified rights of action delicto, and spe- 
cified tbo ingredients therein; it may be well to inquire in 
what respects a tort differs from a contract and from a crime. 
A moment’s reflection will suggest some important points of 
difference between a right of action upon contract and one 
upon tort. A contract is founded upon consent — it requires 
privity, more or loss immediate, between the contracting 
parties, in reference to it ; no inquiry is, in general, needed 
as to the motive or intention of the contractor when proved 
to have committed a breach of contract; the measure of 
damages ex contractu is, under ordinary circumstances, more 
or less nearly determined by the stipulations of the parties. 
To constitute a right of action ex delicto, on the other hand, 
no privity is needed, nor of course do tho parties consent ad 
idem, for a tort is inflicted without or against tho consent of 
the party who sustains it. In tort, moreover, the measure of 
damages is, in general, by no means strictly limited, nor is it 
capable of being indicated with precision ; a wide discretion is 
tJtere allowed to the jury in determining tho proper amount 
of compensation to be awarded, whilst, in so doing, many 
elements are rightly deemed material which could not 
properly affect tho verdict in an action purely of contract. 
Besides the important differences thus briefly pointed out, a 
comparison of tlie introductory chapters herein contained 
having reference to contracts and to torts, will shew, that 


tg) Mr. SedgwieVs learned treatise ticnlarly Chape. 8<6, 18-22. See also 
on the Measnre of namages, 2nd ed., Mr. Mayne’s Treatiae on Damagee^ pp. 
is feere alluded to, of which see par- 14 et seq. 



COlfTFRACT Airo WITH ORIMB. 


rights of action, founded respectively thereupon, present to our 
view, when analysed, wholly dissimilar ingredients, and must 
therefore, apart from mere technical distinctions, be separately 
treated and considered. 

But how, it may be asked, does a tort differ from a 
crime P To answer this question fully would, of course, neces- 
sitate the anticipation of what yet remains to be said in this 
volume. I would, however, observe, that a tort nuMy (A) 
differs from a crime in this respect, — that the former is a 
violation of z. private right, whereas the latter is a wrong done 
to the public. 

What doubtless tends to introduce confusion and perplexity 
into the mind of one called upon to draw the distinctions now 
adverted to is, that sometimes out of the same facts may 
originate a right to sue in contract or in tort, or even a right 
to prefer a criminal indictment. Thus, a forcible entry upon 
land (t), or an assault, is clearly indictable, — it will as clearly 
give to the injured party a remedy in trespass. A libeller 
may, in many cases, bo proceeded against either by indictment 
or by action ; the object of the first>mcntioned remedy being 
to punish the offence committed against the public, for every 
libel has a tendency to cause a breach of the peace on the 
part of the person libelled, — the remedy by action being with 
a view to compensating in damages for the injury sustained (A). 
Cases might, moreover, easily bo put, showing that a trans- 
action may involve a criminal, also a tortious element, and, 
lastly, a breach of contract ; so that if the criminal element 
be disregarded, a valid right of action ex delicto is tbsAlnaed ; 
and if the tortious ingredient be also rejected, a remedy ex 
cmtractu will remain to the complainant. Let us, for instance, 
suppose that a person fraudulently obtains goods under <ar- 
cumstances which would render him liable to be indicted for 

(A) See Mr. 'Warren's Abridgment 148; post, Chap. 2. 
of Blackstone, p.. 677. (ife) 3 Bla. Com., p. 125. 

(») As to which, see 4 Bla. Com., p. 
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a misdemaanor by oar law, — that he afterwards sells the 
goods and receives the proceeds of their sale, — ^here the indi- 
vidual who wrongfully possessed himself of the goods would 
be liable to an indictment for fraud or false pretences, — 
to trover at suit of the rightful owner for the conversion — or, 
lastly, to an action for money had and received, notice of the 
criminal or tortious ingredients in the particular transaction 
being waived. 

Without attempting just now to enter further into the 
inquiry before us respecting the distinction between a tort, a 
contract, and a crime, the following brief view of the subject 
may be suggested : The wisdom of ages, says Mr. J. Burrough, 
has in England established and perfected a system of law 
called the common law; this law is adapted to the general 
regulation of the conduct of the subjects of the Crown as 
members of society ; its principles, if accurately attended to 
will be found all to point to that end : — our law, accord- 

ingly, sometimes allows the same state of facts to be regarded 
from totally different points of, view (w) ; and yet, on each 
occasion of viewing and considering it, presents a remedy 
adapted to the requirements of society or of an individual, 
allowing the person aggrieved, within certain limits and sub- 
ject to certain restrictions, to select that particular mode of. 
procedure which he prefers. 

In every action ex ddwto it will be found that some specific 
wrong or injury has been done, for which it is the object of 
the plaintiff -to enforce compensation or to seek redress ; and 
** since ” (to use the words of Sir W. Blackstone («) ) ‘* all 
wrong may be considered as merely a privation of right, the 
plain natural remedy for every species of wuong is the being 
put in possession of that right whereof the pariyrinjured is 
deprived ; this, under some circumstances, being effected by 

(I) Deane t. 7 Tannt. 496. (n) S Com., p. 116. 

(Dl) See also onte^ p. 6.52. 
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the re-deliyery or restoratioii of the thing sued for to its legal 
owner, — ^in others, by making the sufferer a pecuniary satisfac- 
tion in damages for the injury sustained. As well, however, 
in the wrongful abstraction of property, as in a tortious act 
done to it or to its owner, ingredients may enter cognisable 
wUly by our criminal law ; and hence it is, that these Com- 
mentaries, which commenced with an examination of Legal 
Bights, and of the component elements of our common law, 
and have since been successively directed to the law of 
Contracts and of Torts, will properly terminate with an inquiiy 
as to offences against society punishable as Crimes. 
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BOOK IV. 

CRIMINAL LAW. 


Ik this Book I propose, in the first place, to take an intro- 
ductory view of some of the elementary principles of our 
criminal law ; and afterwards, without attempting minutely to 
examine each of the offences falling properly under its cog- 
nisance (a), I will endeavour rather so to classify and arrange 
them, that the study of this department of jurisprudence, 
when pursued in detail by reference to other treatises, may be 
facilitated, and a foundation laid for its complete and enduring 
mastery. 


CHAPTER I. 

» 

CRIMINAL LAW GENERALLY— ITS ELEMENTARY PRINCIPLES. 


Xmportanoe 
of m know- 
lodgo of oiur 
orinibial 

law. 

XgQonmoo of 
law no ex« 
OUM tor in- 
fringing it. 


The extreme importance of a knowledge of our criminal 
law will be admitted by him who reflects, however cursorily, 
on the well-known maxim — Ignorantia juris quod quisque scire 
tenetur neminem exeusat , — a mistake in point of law, which 
every person of discretion not only may but is bound and 


presumed to know, affords, in criminal cases, no sort of 
4lefence (i) ; so that when an offender is arraigned at the bar 


(a) The projected codification of our Book otherwise than slightly, 
eriminal law— long deferred, bat now (h) 4 Bla. Com., p. 27; Hale P. C., 
apparently imminent — renders it nn- chap. 6; per jBearct^/Sarg., JB. v. Zleon 

desiiable to treat the subject of this of SL Aaaph, 21 How. St. Tr. 942. 
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of justice, a plea that he has mistaken the law, — ^however 
much,- if proved, it might operate in mitigation of puni^ment, 
— ^is one which the Court will not be at liberty to entertain (c). 
“ The law,” as remarked by high authority, “ is administered 
upon the principle, that every one must be taken conclusively 
to know it, without proof that he does know it ” («?). 

But, further, our criminal law, whether common or de- 
pendent upon statute, is imperative with reference to the 
conduct of individuals ; so that, as will immediately bo seen (e), 
if a statute forbids or commands a thing to be done, all acts 
or omissions contrary to the prohibition or command of the 
statute, are offences at common law, and ordinarily indictable 
as such. In support of what has been just said, and as illus- 
trating the rule, that, whenever the law positively forbids a 
thing to be done, it becomes thereupon ipso fucto illegal to do 
it (/), may be mentioned Reg. v. Woodrow (g), whore it was 
held,>under‘% penal statute (5 & 6 Viet. c. 93, s. 3), that a 
dealer in tobacco, having in his possession adulterated tobacco, 
although ignorant of its adulteration, is liable to the penalties 
imposed by that Act. It may bo conceded, indeed, that 
laws for the protection of the revenue are, in some respects, 
peculiar; yet the case cited seems clearly to illustrate the 
proposition above stated (A). 

The law, beK|j^ thus imperative, cannot bo called in ques- 
tion, nor be made to bend in accordance with the opinion 
or the will of those subjected to it. ** There can be nothing 
more dangerous,” it has been observed (*), “than to allow 
the obligation to obey a law to depend upon the opinion 


(c) Ex pa/n^te Bai^onety Dearsl. 51; 
R, V, JSsop, 7 Car. & P. 456 ; R. v. 
Bailey^ Buss. & By. 4. 

{d) Per Tindalj C, J., delivering 
the opinion of the majority of the 
judges in M^NaghterCs caae^ 10 CL b 
P, 210. 

(e) Post, pp. 834-5. 

If) Per Athhurstj J., 4 T. B. 457* 


ig) 15 M. & W. 404, and cases there 
cited. 

(A) In support of which, see, also, 
Xec Y. Simpson^ 3 C. B. 871 ; Rc 
Humphreys^ 14 Q. B. 888 ; R» y. 
Jones^ 2 B. & Ad. 611. 

(•) Per Lord (kumpheU^ 9 d. & F. 
824. 


The law 
speaks im- 
perauvely. 
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entertained by individuals of its propriety, — ^that opinion 
being so liable to bo influenced by interest, prejudice, and 
passion.’* 

And, again, it bas been said (A), that “ where any act is 
by law defined to bo illegal and criminal, every one is 
punishable who voluntarily docs the prohibited act without 
some legal justification or excuse, furnished by the occasion 
and circumstances, and without regard to his real motive and 
intention. To hold that a man should be absolved from 
penal responsibility merely because his motives were bene- 
volent, would bo to set private opinion above the law.” Our 
criminal law is, then, to be made to bear alike and equally 
on all, and must bo applied, in the great majority of cases, 
without paying heed to any excuse founded upon ignorance of 
its precepts or disapproval of its provisions. All subjects and 
foreigners (/) within the realm are alike bound to obey the 
law, for the law speaks to all u>io ore (t»). 

Our law, whether written or unwritten, being thus strin- 
gent in its requirements, let us consider the consequences 
which follow on an infringement of its ordinances, 
v^iogof The word * crime* is popularly understood as conveying 
'miBM.’ fjjQ i^Qa. of something done in violation of law (h), and there- 
fore, it may bo presumed, exposing the * criminal ’ in some 
sort to punishment. The technical meaning of the words 
just used is sometimes, however, by no means manifest. 

In the Attorney -General v. £adloff(p), a discussion arose 
as to the significance of the term “ criminal proceeding^ 
There an information had been filed for the recovery of penal- 
ties for smuggling, under a recent statute (8 & 9 Viet. c. 87), 
and the question was, whether, regard being had to the 14 & 15 

(i) Cr, L. Com., 6th Rep., p. 62. (m) 2 Inst. 184. 

(f) Bx parte BarronO, Dearal. 61 ; («) See Webst. Diet, or Jolms. Riot., 

S, T. Beep, 7 Car. tc P. 456. See, ad too. 
however, per Sir W. SeoU, 1 Bob. (o) 10 Each. 84. 

Adm. R. 226. 
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Yict. 0 . 99, 88. 2 & 3, the defendant was a competent witness 
at the trial of the information on his oum behalf. The statute 
just dted renders admissible the evidence of the parties to an 
action, but specially exempts from its operation “ any person 
who in any criminal proceeding is charged with the commission 
of any indictable offence, or any offence punishable on summary 
conviction.” The act of smuggling being summarily punish* 
able, the question mainly agitated was this— Is the proceeding 
by information for smuggling a “ criminal proceeding,” so that 
a defendant charged with it is brought within the exceptive 
clause of the statute just adverted to, and therefore inadmis- 
sible as a witness. Upon this point the Court of Exchequer 
was equally divided in opinion — on the one hand it was said, 
that smuggling is in itself an innocent act, although the 
requirements of tho revenue necessitate the infliction of a 
penalty on one who violates the prohibitory enactments passed 
for its protection — that cannot alter the intrinsic nature of the 
act itself, or impress on it a criminal character. Upon this 
view of the moaning of the word “ crime ” or “ criminal,” the 
defendant would have been competent as a witness. On the 
other hand it was urged, that an information for a breach of 
the revenue laws is a “ criminal proceeding,” — a proceeding 
instituted by tho Crown for the punishment of crime — and that 
a very grave offence is committed against the public in preventing 
that from being paid which is needed for the public service, and 
thus cheating tho State. Of the two opinions thus presented, 
the latter appears to bo the more convincing and the more 
sound. And the Court of Queen’s Bench would seem to have 
tacitly adopted it in a more recent case {p), likewise decided 
upon the statute 14 & 15 Viet., o. 99. There a person was 
charged at petty sessions with illegally snaring game, the infor- 
mation being laid under a statute (1 & 2 "Will. 4, c. 32) which 
makes the offence in question punishable by flne, and, in default 


(p) Coitell T. Treson^ 1 £. B. & E. 91* 
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of payment, by imprisonment. The Question raised was, whether 
the proceeding for this offence was a criminal proceeding within 
the statute of Victoria, so that the defendant was not admis- 
sible as a witness in his own favour, or compellable to give 
evidence upon it. This question was answered by the Court 
of Queen’s Bench in the affirmative. There is one thing, 
said Erie, J., (y) strongly indicative that this is a crime, for, 
upon conviction, the offender may bo ordered to pay a fine, 
and, in default of payment, may bo imprisoned with hard 
labour ; that p u nish m ent is one appropiiate to a proceeding for 
a * crime,’ not to any civil proceeding ; and Crompton, J., 
suggested that one tost for deciding the question raised was 
tliis — to sec “ whether the fine is a debt or a punishment ; ” 
observing, that under the Act it seemed to be meant as a 
pimishment. 

Farther, in regard to the legal meaning of the word 
** crime,” the following case may bo suggcs’ted : — “ Public 
policy has, for the protection of the Bank of England against 
forgery, rendered it crinimal to make paper bearing the same 
water-mark as Bank of England notes. The making of such 
paper is in itself an indifferent act, but, inasmuch as it may 
afford facilities for forgery, the Legislature has on that accoimt 
prohibited the act ” (r) ; that is to say, an act in itself indif- 
ferent may have impressed upon it a criminal character by 
force and virtue of the Statute Law. If this be so, it is evi- 
dent that any correct technical definition of the word “ crime ” 
ought to include and be appropriate in a case like that just put, 
where nothing malum in sc is involved in the act done. It is 
indisputable, on the one hand, that the quality of an act may 
bo flagitious, and yet the act itself may be dispunishable ; 
and, on the otner hand, that an individual, impelled to 
an act by the purest motives, may, nevertheless, in doing 

(f) See 27 L. J.*M. C. 170. See, (r) Per PviUode, C. B., Atleynx v. 
also, Meg. v. Berry, 1 Bell, C, C. 46, Kinnier, 4 Exch. 782, 
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it, violate the law, and render himself amenable to its 
censures («), 

Under the denomination of crimes are, by our law, comprised 
offences of a public nature, i. e., such acts or attempts as* 
tend to the prejudice of the community (^). “ There can be no 

doubt,” says Seijt. Hawkins {u), " but that all capital crimes 
whatsoever, and also all kinds of inferior crimes of a public 
nature, as mi^rvdom (x), and all other contempts, all disturb- 
ances of the peace, all oppressions, and all other misde- 
meanors (y) whatsoever of a public evil example against the 
common law, may be indicted,— but no injuries of a private 
nature, unless they some way concern the king.” “ Also,” he 
adds, “ it seems to be a good general ground, that, wherever a 
statute prohibits a matter of public grievance to the liberties 
and security of a subject, or commands a matter of public 
convenience, as tho repairing of the common streets of a town, 
an offender against such statute is punishable not only at tho 
suit of the party aggrieved, but also by way of indictment for 
his contempt of the statute (z), unless such method of proceeding 
do manifestly appear to bo excluded by it.” 

The case of Rex v. Wheatley (o) is useful for reference, where 
difficulty occurs in distinguishing between indictable offences 
and wrongs remediable by action, and as exhibiting clearly tho 
test in such case applicable. There the defendant was indicted 
for knowingly, fraudulently, and with intention to deceive the 


(«} See, for instance, Reg. r. Sharpey 
Dearsl. & B. 160. Et vide, Reg. v. 
Fdsty Dearsl. & B. 690. 

(<) See, per Zaiorence, J., 2 East, 21. 

(tt) Hawk. PI. Cr., Book 2, Chap. 
26, s. 4. 

(re) ‘Misprision' “ properly signifieth 
neglect or contempt,” but in ia 
applied more particularly “when one 
knoweth of any treason or felony, and 
concealeth it:” 2 Inst. 36. “The 
word ‘ misprision ’ in its larger sense is 
used to signify every considerable mis- 


demeanor which has not a certain name 
given to it in tho law 1 Buss. Cr., 
Srd ed., p. 46. 

{y) The distinction between a felony 
and a misdemeanor is pointed out post, 
pp. 867, 868. 

(z) Reg. V. Buchanemy 8 Q. B. 888. 

(a) 2 Burr. 1126 ; R. v. Dunnagey 
Id. 1130 ; and cases cited post, Chap. 
8, 8. 2, as illustrating the nature of 
fraud indictable at common law or by 
statute. 

3 H 2 


A crime Is 
an offtijioe 
of a publlo 
naturo. 
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prosecutor, selling him beer short of tho just measure. After 
a verdict of guilty, tho defendant’s counsel moved in arrest of 
judgment, on the ground that tho fact charged against the 
* defendant was, in truth, nothing more than a mere breach of a 
civil contract, not an indictable offence ; and of this opinion was 
the Court,— Lord Mamfield, 0. J., observing, that the alleged 
offence was, in truth, only “ an inconvenience and injury to a 
private person,” against which he might have guarded by due 
caution. “ Tho soiling an unsound horse as and for a sound 
one is not indictable, tho buyer should bo more upon his 
guard tho offence that is indictable must bo such an one as 
concerns the public. 

But though difficulty sometimes presents itself in deter- 
mining whether or not a particular act is indictable, it has 
been already sufficiently shown {b), that an indictment will 
only lie for some wrong common to all the subjects of the 
Crown, — common, in this sense, that it affects them all, not 
of necessity equally, but in some degree. The distinction of 
public wrongs from private, — of crimes &om civil injuries, — 
seems piincipally to consist in this, that private wrongs “ are 
an infringement or privation of the civil rights which belong 
to individuals, considered merely as individuals” whilst public 
wrongs or crimes “ are a breach and violation of the public 
rights and duties due to tho whole community, considered as 
a cotmmnityt in its social aggregate capacity ” (c). Treason, 
murder, and robbery, are properly ranked amongst crimes, 
since, besides tho injuiy involved in them to individuals, they 
strike at tho very being of society, which cannot possibly 
subsist where acts of this sort are suffered to escape with 
impunity (rf). Many inferior offences, also, of a public nature 
are indictable. And it is material to observe, that a crime 
will be deemed of a public nature, not merely where it causes 

(&) Ante, pp. 93*97 ; Ridiardt, (e) 4 Bla. Com., p. 5. 

8 T. B. 834. (d) Id. ibid. 



ITS ELEMBNTABY PBINCIPLES. 


8»7 


some hurt, damage, or inconyenieuce to the public, but also 
where it is “ of a public evil example ” (e). Thus, it is an indict- 
able offence for a parent who has the means of supporting her 
child (/) to neglect to provide sufficient food or necessaries for 
it, whilst of very tender years and unable to take care of 
itself (g), though, in this case, some injury^to the health of 
the infant must be shown (A). It is at common law indictable 
knowingly to take a glandered horse into a market, fair, or 
other place of public resort, to the danger of the liege subjects 
of the Crown (*), the doing so being now, moreover, a statutory 
offence by virtue of various enactments from time to time con- 
tinued (A;). It, is by the common law of England a nuisance, 
and an indictable offence, to manufacture, or to keep in large 
quantities, gunpowder, or any other explosive and inflammable 
material in a town or closely inhabited place (1). And any 
outrage upon public decency (m), as well as against the public 
peace, will be indictable. 

Bearing in mind what has been just said, we may conclude 
that, in general, a * crime ’ consists in some act or combination 
of acts involving a violation of some right or an attempt to 
violate some right, aggravated by the use of force and violenco 
tending, to a breach of the peace, or by the existence in the 
mind of the criminal of a fraudulent or malicious intention («). 
The meaning of this word * intention^ in connection with 


(e) Ante, p. 835. 

(/) Reg, V. CJiandler^ Dearsl. 
453. See Reg, v. Fanw, 2 Den. 0. 
C. 325 ; Reg, y. Jlogan^ 2 Den. C. C. 
277. 

{g) R, V. Friendy Russ. & Ry. 20. 
(h) Reg, V. Phillpoty Dearsl. 179; 
Beg, V. Coopery 1 Den. C. C. 459 ; 
Beg, V. Hogariy supra, n. (/) ; Reg, 
T. Pelhaniy 8 Q. R. 959. 

{i) Reg, r, Jlensony Dearsl. 24. 

(k) See 16 & 17 Viet. c. 62 ; 19 & 
20 Viet. c. 101 ; 21 & 22 Viet. c. 62 ; 
im Y. BdUs,2 H. lb N: 299. 


(0 Reg. Y. Liatevy Dearsl, & B. 
209. See 23& 24 Viet. c. 139. 

(m) R. Y. Sedleyy 17 How. St. Tr. 
155, note ; Reg, v. Holmesy Dearsl. 
207 ; Reg, y. Wehby 1 Den. C. C. 338 ; 
S, C,y 2 Car. & K. 933 ; Beg, y. 
eon, 2 Car. & K. 936, n. (g). 

« (n) See Cr. L. Com., 4tlL Rep., p. 
13. What is aboYe said is not ofiEered 
as a definition of the word ‘crimes’ — 
if so, it might be open to objeetion — 
— but rather as explanatory of its 
meaning. 


Intention^ 
tnoauiiigr of 
this word. 
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crimiiial law, is most material. ‘ Intention ’ is, by non-pro- 
fessional writers, defined to be the design, purpose, or fixed 
direction of the mind to some particular object (o). It is 
clearly distinguishable from motive, or that which incites and 
stimulates to action. The motive which actuated a wrongdoer 
may doubtless s^ve as a clue to the intention, — the latter, 
however, not the former, it is which gives in law the character 
and quality to an act. “ The intention to do the act,” more- 
over, “exists for all criminal purposes* where it is wilfully 
done, although the act itself was merely intended as a means 
of obtaining some ulterior object” (;j). 

To illustrate what has been above said, a man who takes 
a horse from the owner’s stable without his consent may 
intend to despoil him of it, and fraudulently to appropriate it 
for his own benefit ; in this case he is guilty of theft : he may 
intend to uso it for some temporary occasion of his own, and 
then to return it to the owner ; in this case he commits a 
trespass only. Ho may take the horse as a distress for rent 
duo from its owner, in which case ho is justified by the law. 
In each of those cases tho act done is substantially the same ; 
the intention of tho pei^n doing it mainly determines whether 
it shall be tho subject of civil or of criminal cognisance, or 
whether it be altogether innocent {q). 

Sometimes, no doubt, as before observed, the statute law 
expressly declares, that such and such acts shall be criminal, 
and shall expose to punishment the individual convicted of 
doing them. In such oases any inquiry as to the intent which 
actuated the party charged would, imless with a view to a* 
mitigation of punishment, be immaterial. 

Sometimes a particular act is declared by the legislature 
to be 'jmmd, facie criminal, so as to cast upon the party con- 
victed of having done it tho onus of proving that his intent 

(o) WolMt Diet, ad Terb. “Inten- (p) Cr. L. Com., dtiiRep,, p. 15. 
**‘*“*” (?) Cr. I. Com., 4th Rep., pp. 18-14. 
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was innocent. In much the larger class of cases the intent 
of the actor is material, and, to ensure conviction, must 
satisfactorily be proved on the part of the prosecution (r). 

In illustration of these remarks may he cited the recent 
stat. 14 & 15 Viet. c. 19, which, inter alia, enacts, that if any 
pemon shall be found by night having in his possession, 
without lawful excuse (the proof of which shall bo on him), 
any implement of housebreaking, he shall be guilty of a mis- 
demeanor. Under this part of the Act a conviction may, of 
com’se, be obtained without proof of any guilty intention in the 
mind of the accused («). Another portion of the statute in 
question declares to be a misdemeanor the being found by 
night in any dwelling-house with intent to commit a felony 
therein. To convict under this clause, some facts must bo 
shown whence the intent of the party charged may bo inferred. 
It was, indeed, laid down by Lord Mansfiehl, as generally 
true {i), that, whore an act in itself indifferent, if done with a 
particular intent, becomes criminal, there the intent must bo 
proved and found by the jury ; but where the act is in itself 
unlawful, the proof of justification or excuse lies on the 
defendant, and, in failure thereof, the law implies a criminal 
intent. 

• A guilty mind, however, is, in general, essential to the legal 
conception of crime. In what, then, it may be asked, does it 
consist ? It would seem to include, 1st, every case of inten- 
tional or voluntary wrong, whore tlie mind is actively in fault ; 
2ndly,. cases whore the mind is, as it were, passively to blame, 
as, where hurt or damage results from want of exercising suffi- 


. (r) Generally speaking/ where an 
offence cannot be committed unless the 
mind goes along with the act, the act 
alone is not sufficient to render the 
party liable : ” per PoUoch^ C« B., 6 
H. & N. 84. See Hearne app. Qart<m 
resp., 28 L. J., M. C., 216 ; Peg, y. 
Ingham^ 1 BellO. C. 181 ; JSowman y. 


BlytJif 7 £. & B. 26, 43. Et vide per 
King^ 0. J., R, v. Woodbumef 16 
How. St. Tr, 79. 

{$) Reg. y. Bailey^ Dears!. 244, 
with which compare Reg. v. Oldham^ 
2 Den. C. C. 472. 

(<) R, y. Woodfallf 5 Burr. 2667. 
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. dent caution («). With reference to each of these classes of 
oases, a few remarks may, in this place, properly be offered. 

As regards the former class of cases, where the mind is 

Midico— 
wbab 


doing of a prohibited or injurious act without lawful excuse” (z). 
The legal import of the term in question differs, indeed, some- 
what from its acceptation in common conversation. It is not, 
as in ordinaiy speech, an expi’ossion merely denoting the exist- 
ence of hatred or ill-will to an individual, but may mean any 
wicked or miscliievous intention of the mind (y). Thus, on a 
prosecution for mtu'dcr, which is alleged in the indictment to 
have been committed * qf malice aforethought^ it is not essential 
to show that the prisoner had any enmity to the deceased, nor 
would proof of the absence of ill-will furnish the accused with 
any defence, provided that the charge against him in other 
respects were established (s). 

It can scarcely be necessary to add, that where the mind is 
actively in fault, it wiU make no difference in the criminal 
quality of <tho act done, whether the offender do it directly 
with his own hand, or indirectly by some other means (a). If 
poison bo administered through the medium of an innocent 
agent, the prime mover is criminally responsible (i). And if a 
man employ a conscious or imconscious agent to commit an 
offence in this country, he may bo amenable to the laws of 


actively in fault, we may infer, from what was said at a former 
page («?), that there are two kinds* of ‘malice,’ by either of 
which an offender may be actuated : malice in fact, where he 
acted from “ a motive of actual ill-will and a design to 
injure and malico in law, which conasts in “• the wilful 


(u) Or. L. Com., 7ih Bep., p. 22. 

(v) .Ante, p. 710. 

(«) Or. L. Com., 6th Bep. p. 62 ; 
per LiiUedale, J., M*Phera<m v. 
Danidt, 10 B. k C. 272. 

(y) See, per Bed, J., M. Harvey^ 
2 B. & C. 268; B. t. Bunt, Moo. 
C. C. 9S ; B. T. Cooke, 8 Car. & F. 


682 ; B. T. Farrington, Bnea. & By. 
207. 

{z) Post, Chap. 2. 

(а) Per/ervM, C. J., JJep. v. WUton, 
Deard. & B. 128; Btg, y. Butter, 1 
Bell, C. 0. 6. 

(б) Cr. L. Com., 7th Bep., p. SO ; 
Beg. y. Michad, 2 Moo. C. C. 120. 
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England althongH he was at the time living out of the juris- 
diction of our Courts (c). 

In the latter of the two classes of cases above alluded to {d), 
viz. where the mind is passively to blame, criminality would 
seem to consist in the wilfully incurring the risk of catising loss 
or suffering to others. If the doer of an act know or believe 
that an evil consequence will result therefrom, he is just as 
culpable as if he had acted with the most direct intention to 
injure. If a person take upon himself to administer drugs, 
being ignorant of their probable effects, and thus cause the 
death of another, he will be guilty of culpable, i. e., criminal 
negligence (e). 

A wrong intent, then, or something tantamount thereto, 
being ordinarily an essential element in crime, — ^how, it may 
be asked, is this intention to bo proved ? A jury is justified in 
inferring the intent from overt acts, because every man, as well 
in criminal, as in civil {/), procedure, must be taken to have 
intended that which is the necessary or natural consequence of 
his act. It is an universal principle, that, “ when a man is 
charged with doing an act of which the probable consequence 
may be highly injurious, the intention is an inference of law 
resulting from the doing tho act”((7). Thus, where the 
defendant was indicted for a nuisance, and it was on* his behalf 
contended, that, to render him Uablc, it must be his object to 
create a nuisance, or else that that must be tho necessary and 
inevitable result of his act, Littleclale, J., answered, “ If it bo 
the probable consequence of his act, ho is answerable as if it 
were his actual object. If the experience of mankind must 


(c) Per Lord Campbell, 0. J., r. 
Garrett, Dearel. 241. 

(d) Ant^ p. 839. 

(e) Cr. L. Com., 7fh Bep., p. 26. 
(/) Per CreaeweU, J., Graham ▼. 

Chapman, 12 0. B. 98 ; per Jervie, 
0. J., Id. 108, mted erg. Young t. 
Waud, 8 Exch. 229. 


(p) Per Lord EOenborough, 0. J., 
Jl. y. Dixon^ 3 M. & S. 16 ; R. y. 
PhUp, 1 Moo. C. 0. 268, 274 ; Reg. 
y. HUl, 8 Oar. & P. 274 ; A y. 8hep- 
pard, Biun. & Ey. 169 ; A y. Masa- 
gora. Id. 291 ; per Lord Campbell, 9 
Cl. & F. 821. 


Where the 
mind is 
noHslvely in 
liMUt. 


Intontion— 
how provo- 
able. 
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Mere inteu- 
tion not 
ooffulaable 
by law. 


load any one to expect the result, ho will be answerable 
for it ” {h). 

The rule just stated, which is of much importance in criminal 
cases, is well illastratcd by ^Ir. Starkic (t), who remarks, that, 
in estimating the real intention of an accused person, all the 
surrounding facts and circumstances of the case must he care- 
fully examined, ex. gr. on a trial for murder, the nature of the 
instrument used, and the part of the body of the deceased on 
which the wound was inflicted, must especially be taken into 
consideration in determining the precise nature and quality of 
the oftenco ; and this must be done in accordance with what 
that learned waiter describes as “ the plain and fundamental 
rule, that a man’s motives and intentions are to bo inferred 
from the means which ho uses and the acts which ho docs.” 
Tn Jiex y. J^hrriugion (/•), tlic prisoner was indicted, under a 
statute since repealed, for sotting fire to a mill with intent to 
injure the occupier thereof ; and, after a verdict of guilty, 
sentence was respited, a doubt being entertained whether it was 
not requisite to give in evidence some fact, — other than the 
mere act of sotting fire to the mill, — from which an intent to 
injure some one might be inferred ; the conviction, however, in 
this case, was, on reference to the Judges, hold to have been 
right, because “ a party who does an act wilfully, necessarily,” 
in legal contemplation, “ intends that which must be the con- 
sequence of the act” (/). 

More intention, nevertheless, however criminal, cannot 
render the person entertaining it amenable to law ; some out- 
ward overt act coupled with a wilful disposition or oulpablo 
negligence is essential to fill out the legal conception of a crime. 
Monco it is necessary to distinguish between a bare intention 


(A) R. T. Moore, 8 B. & Ad. 184, {1) Et vide per Bayhy, J., R. v. 

188 ; per Liitledaie, J., Reg, ▼. Lovett, Harvey, 2 B. & 0. 261 ; per Holroyd, 

9 Our. & P. 466. J., Id. 267 ; per Lord RUenborotigA, 

(t) Bvid,, Srd ed., vol. 2, p. 692. 0. J., Newton v. Chantler, 7 East. 

(A) Russ. & By. 207. 143. 
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and an attempt (»*), in which, an act is superadded to the 
intention. An attempt merely to commit a felony is in many 
cases a misdemeanor (n), and an attempt to commit a misde- 
meanor may itself amount to a misdemeanor (o). “ So long,” 

says Lord MamfieM, in Rex v. Scofield {p), “ as an act rests in 
bare intention, it is not punishable by our laws : but imme- 
diately when an act is done, the law judges, not only of the 
act done, but of the intent with which it is done ; and if it is 
coupled with an unlawful and malicious intent, though the act 
itself would otherwise have been innocent, the intent being 
criminal, the act becomes criminal and punishable.” 

In Rex V. Higgins {q), accordingly, the act of soliciting and 
inciting a servant to steal his master’s goods was held to be a 
misdemeanor, though it was not alleged nor did it aj)pcar that 
the princiiTal had ever been convicted of the felony. On behalf 
of the accused, it was hero argued, that “ the general principle 
of our penal code is to punish the act and not the intent” (r). 
To this, however. Lord Kenyon, 0. J., rci)licd, ” But is there 
not an act done, when it is charged that the defendant solicited 
another to commit a felony ? The solicitation is an act.” In 
unison also with the principle before us, it has recently been 
hold, that the mere possession of obscene and indecent prints 
is not indictable, because “ the law will not take notice of an 
intent without an act,” and possession is not an act ; but the 
procuring of such prints with intent to publish them is indict- 
able, being an act done, sc, the first step towards the commit- 
ting the misdemeanor of publishing obscene prints (s). To 
define what is and what is not such an act done in furtherance 

{m) See Holloway y, Rcg,^ 17 Q. B. (p) Cald. 397, 403. 

817. An “attempt” ia an “abortive {q) 2 East, 5 ; iZ. v. Vaughan^ 4 

or frustrated effort.” Burr. 2494. 

(») See Reg. v. Ferguson^ Dearsl. (r) 2 East, 9. 

427 ; Reg. v. 1 Ben. C. 0. 505. (s) Dugdale v. Reg , 1 E. & B. 435, 

(o) On an indictment for a felony or 439 ; 20 &; 21 Viet. c. 83. See R. v. 
misdemeanor, the jury may convict of Heath, Buss. & By. 184 ; R, v. Fuller, 
an attempt to commit the same : post, Id. 308. 
p. 859. 
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of a ciiminal intent as will constitute an offence, would be 
difficult or impossible, but it may safely be affirmed that “ an 
attempt at committing a misdemeanor is not an indictable 
attempt unless it is an act directly approximating to the com- 
mission of an offence ” (t). 

But tbougli “ it is a principle of natural jiistice and of our 
law, that actm nonfadt ream nisi mens sit rea (m), — the intent 
and the act must both concur to constitute the crime ” (x ), — 
we may conclude that, where no evil effect whatever is pro- 
duced, criminal endeavours, evidenced by manifest overt acts, 
arc and ought justly to bo punishable. And, this being so, little 
difficulty need bo felt in regard to another important class of 
cases, viz. where some mistake is made in carrying out the 
criminal design, so that it causes results not intended nor anti- 
cipated by tho actor. Suppose, for instance, that a mistake is 
made in respect of tho person at whom tho crime is levelled — 
as where tho offender shoots at A., supposing ho is shooting at 
B. It ig clear that tho difference of persons can make none in 
tho quality or magnitude of tho offence or in the amount of 
punishment duo to it. Tho crime here consists in the wilful 
doing of a prohibited act — ^tho act of shooting at A. was wilful, 
although tho offender mistook him for another (y). A liiro 
remark also is applicable, whore, through accident or tho 
mistake of a party not privy to tho criminal design, the mis- 
chief falls either on a pcr&on not intended, or on tho party 
intended, but in a manner different from that intended (s). 
In cases such as tho foregoing, the act done is primd facie 
criminal, and the mind of the party doing it or planning it is 
criminal, and, consequently, justice requires that the amount of 

(t) Per Parhe, B.. t. Itoherts, (*) Per Lord Kmy<m, 0. J., Fmaer 
Dearel. 580, 661, following Rtg. v. v. Padgd, 7 T. R. 614. 

Eof^eton, Id. 876, 616, 626, 688, cited (y) Or. L. Com., 7th Rep., p. 26 ; 
post. Chap. 8, s. 2. aee Reg. v. SmUh, Dearsl. 669. 

(«) Upon this maxim Mr. Erskine (*) Or. L. Com., 7th Rep., p. 27 ; 
ddighted to expatiate ; see 21 How. per Park, J., R. v. Ommer, 7 Car. A P. 
St. Xr. 604, 021, 27 Id. 660-1. 438. 
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punislimeni, assignable for such act, should be unaffected by tbe 
accident which affected the result. 

From the general principle already sufficiently illustrated — 
that our criminal law looks mainly to the intention which 
actuated the accused, — important consequences flow. The 
very statement of this proposition implies a presumption that 
the individual, whom it is sought to bring within the operation 
of the law, has mental capacity, is a free agent, and possesses 
the power of electing to abstain from what is forbidden rather 
than suffer the consequences of offending; our criminal law 
decUncs therefore to punish where a party, from want of 
understanding or mental disease, is cither unconscious of what 
he does or ignorant of the nature and moral quality of his 
act. Hence the exemption from criminal responsibility of 
lunatics and children of very tender years. 

Neither does that law ordinarily inflict its penalties where a 
party is, against his will, compelled to do a wrongful act, 
inasmuch as the dread of future penalties cannot be expected 
to prevail against the certainty of present suflei’ing. Hence 
the doctrine that duress will in some cases excuse an act 
criminal per se, as when committed by. a feme covert sub potes- 
tote viri. Further, the principle upon which our criminal law 
acts is inappKcablo where hurt or damage results from inno- 
cent mistake or inevitable accident, which could not have been 
foreseen or avoided, for here no blame of any kind is justly 
attributable to the author of the injury done or calamity 
occasioned. Of the particular class of cases now adverted to, 
homicide by misadventure (</) presents a familiar instance. 
Again, where an individual in the performance of his 
official duties, as the sheriff or the gaoler, is required to 
inflict punishment, he may be deemed to stand excused as 
not being a free agent, but rather a passive instrument to carry 
out the law, and blameless by virtue of the maxim quod 
neces^ta^ cogity exemat {b). 

(a) As to whichy post, Chap. 3, s. 1. 


(h) Post, Chap. 8, 8, 1. 
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In any of the cases just specified, a criminal intention, in- 
the full sense of that term, is wanting, and therefore the act 
done is deficient in that particular quality or ingredient which 
is necessary to constitute a crime. The aim and object, more- 
over, of civil pimishmont is to deter (c), and it obviously will 
not he effectual to deter those who, being similarly circum- 
stanced with the accused individual, either cannot, through 
lack of understanding, appreciate its meaning and nature, 
or, being coerced by some overruling influence, are insensible 
to its terrors. 

Neither, by parity of reasoning, will punishment in any of 
the cases supposed deter the criminal himself from again 
offending. Lunatics, infants, and femes coverts are, then, in 
many cases held irresponsible and dispunishable for acts, piHmA 
facie criminal, done by them. Restricting my remarks in 
regard to the capacity to commit crime almost wholly to the 
three classes of persons here indicated, I will first inquire to 
what extent and under what circumstances mental derange- 
ment or insanity may excuse from the ordinary consequences 
of crime. Now Mr. Erskine, in his argument in SadfichPe 
cane (rf), thus forcibly states the elementary principles which 
arc hero to guide us : — “ It is agreed,” he says, “ by all jurists, 
and is established by the law of this and every other country, 
that it is the i*eason of man which makes him accountable for 
his actions, and that the deprivation of reason acquits him of 
crime.” Neither in civil (<?), nor in criminal, cases, however, 
will our law, provided a man bo compos mentis*, measure the 
degree of his capacity. A weak man, albeit much .below the 
ordinary standard of human intellect, is bound by his contracts, 
may exercise dominion over his property, and is responsible 
for his crimes. From such responsibility he alone is eman- 

(c) The end of punishment is to pre- Beccar. Or., Chap. 12. 

Tent the criminal from doing further (d) 27 Hov. St. Tr. 1309, 1310. 

injury to society, and to prevent others (e) Ante, pp. 5S8, 589. 

from committing the - like offence : 
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cipated who is, in tho language of our law, non compos 
mentk (/). The main inquiry before us, accordingly, is this : — 
what may, in connection with criminal law, be the meaning 
and significance of tho phrase just used P what is that kind or 
species of insanity which exempts from punishment on the 
ground that its existence is inconsistent with the criminal 
intent P Clearly it is not every degree of insanity which suf- 
fices for this purpose. Many men of general ability are upon 
some one topic insane, provided their opinions bo tested by 
those entertained by the world at large. One labouring imder 
tho grossest delusions may for many purposes be treated and 
held accountable, as if sane, ex. gr. he may, possibly, bo 
admitted to give evidence on a crimiaal trial in a Court of 
law ; and where such an objection is taken to tho compe- 
tency of a witness, it is for tho judge to say whether tho 
insane person has tho sense of religion in his mind, and 
whether he understands tho nature and sanction of an oatli ; 
and then the jury will have to decide on tho credibility of, and 
weight duo to, his evidence {y). It is clear, then, that a man 
may bo non compos mentis quoad hoc, and yet not non compos 
■mentis altogether (/*). 

In M^Naghten’s ease (i), tho accused was charged with 
murder, and, the fact of wilful homicide being established, the 
defence of insanity was set up, supported by evidence that tho 
accused was affected by morbid delusions which earned him 
beyond the power of his own control as regarded acts con- 
nected therewith, and loft him no moral perception of right 
and wrong. It was further shown to bo the nature of the 
disease under which the prisoner suffered, gradually to acquire 

(/) See, per Ershine, arg. in Had" Dormay v. Borradaile, 5 C. B. 380; 
fiekVs case, above cited ; per Lord B. C,, 16 L. J., Chanc., 337. 
Cranworth, C., 6 H. L. Ca. 45 ; per {g) Reg, v. JIUl, 2 Den. C. C. 254. 

Maule, J., Reg, v. Higginson, 1 Oar. (il) See, per Aldeffson, B., 2 Den. 0, 

& K. 130 ; per PoUoch, C, B., Clift v. C. 260. 

Schwdbe, 3 C. B. 478 ; Borradaile v, (i) 10 Cl. k F. 200. 

Hunter, 5 M. & Or. 639. And see 
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intensity, and then suddenly to develope itself with great 
Tiolence ; the prisoner was acquitted on the ground of insanity. 
In consequence of this verdict, which led to some discussion 
in the House of Lords, certain questions were by that House 
proposed to the judges, from the answers to which, given by 
the majority of the bench (k), must be deduced the degree . of 
criminal responsibility attaching to one affected with mental 
disease ; it becomes necessary, therefore, in this place to set 
out the substance of the questions, on the occasion alluded to, 
thus formally proposed, and of the answers advisedly returned 
thereto. 

The first question submitted to the judges in M'Naghten’s 
case was as follows : — “ What is the law respecting alleged 
crimes, committed by persons afflicted with insane delusion in 
respect of one or more particular subjects or persons ; as, for 
instance, where, at the time of the commission of the alleged 
crime, the accused know he was acting contrary to law, but 
did the act complained of with a view, under the influence of 
insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some supposed public 
benefit ? ” To this question, the answer given was, that a 
person labouring under such partial delusion only, and not 
being in other respects insane, although he did the act com* 
plained of with a view, under the influence of insane delusion, 
of redressing or avenging some supposed grievance or injury, 
or of producing some public benefit, is nevertheless punishable 
according to the nature of the crime committed, “ if he knew 
at tho time of committing such crime that he was acting 
contrary to law,” *. e, to the law of the land (/). 

We fuiiiher collect from M‘N'aghten*a case, that, when a 
person alleged to be afflicted with insane delusions respecting 
one or more particular subjects or persons is charged with the 
commission of a crime, and insanity is set up as a defence, the 


Qs) Maule, J., dies. 


(0 10 Cl. A F. 200. 
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ments for tlv» mstruoted, tbat eveiy man is presumed to be 
expcriouQi'j' possess a sufficient degree of reason to bo respon- 
dcgrrxOr bis crimes, until the contrary be proved to tboir 
,^iiusfaction (m ) ; and that, to establish a defence on the ground 
of. insanity, it must be clearly shown that at the time of 
ihe committing of the act charged in the indictment the 
party accused was “ labouring vindor such a defect of reason, 
from disease of the mind, as not to know the nature and 
quality of the act ho was doing ; or, if he did know it, that 
he did not know he was doing what was wrong.” If the accused 
was conscious that the act in question was ono which ho ought 
not to do, and if that act was at the samo time contrary to 
the law of the land, he is punishable. The usual course, 
accordingly, is to leave tho question to the jury, whether 
the party accused had a sufficient degree of reason to know 
that he was doing an act which was wrong ; tho question thus 
submitted being accompanied with such observations and 
explanations as tho ciicumstanccs of each particular case may 
require («). 

Another question of much interest also sometimes presents 
itself on a criminal trial : — ^If a person under an insane delu- 
sion as to existing facts commits aii offence in consequonco 
thereof, is he thereby excused ? The answer to this question 
is, that if the accused labours under a partial delusion only, 
and is not in other respects insane, he must be considered in 
the same situation as to resjionsibility as if tho facts with 
respect to which the delusion exists were real. For example, 
if, under ,the influence of his delusion, he supposes another 
man to be in the act of attempting to take away his life, and 
he killa that man, as he supposes, in self-defence, h(f would be 
exempt from punishment. If his delusion was that the 
deceased had inflicted a serious injiuy on his character and 

{m) See also, per lioffe, B., Betf. r. y. Oxford, 9 Car. & P. £25 ; S, 6'., 
Stohes, 3 Car. & K. 188. Townsend’s St Tr., yoL 1, p. 110. 

(») 10 CL & F. 210, 211. See Rxff. 
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fortune, and lie killed Lim in revenge for suoli iSnth great 
he would bo liable to punishment (o). ^fnity. 

To the evidence of scientidc men conversant with ftwa 
ease of insanity, who have examined and convtmsed with the, 
accused person, — ^who can, besides testifying to his words and 
actions, explain the -nature of the delusions under which ho 
may be labouring, and the ordinary effect of such delusions 
upon the mental functions, — much weight will naturally bo 
attached by a jury, when engaged in the arduous task of 
investigating the question, whether one accused of crime was 
sane or insane at the time of its commission. Where, more- 
over, on the trial of such an issue, the facts of the case are 
admitted or not disputed, and the question becomes substan- 
tially one of science only, it may bo coni cnient to ask a medical 
witness, who has been present during the tiial, his opinion as 
to the state of the prisoner’s mind at the time of the commis- 
sion of the alleged crime, and as to his perception of the 
difference between right and wrong; but, as we learn from 
M^Naghten^s rase (p), it is not a matter of ng/it to put such a 
question. 

Amongst medical practitioners, however, and those experts 
who have appeared as witnesses to give evidence touching 
insane and morbid delusions at ciiminal trials, a very wide 
difference of opinion exists on various important points relat- 
ing to the responsibility of persons mentally affected, and 
mainly as to these fundamental questions ; Arc there states 
and conditions of mind in which responsibility is modified 
only, — not annulled ? May the insane be, in certain cases, fit 
objects for punishment ? Nay, further, may not punishment 
be so applied to some criminals of unsound mind that the 
reason of its application may be appreciated by them and 
benefidal results thence ensue P It is the opinion of some sflien- 
tifio men, that much may be said in favour of a scale of punish- 


(o) 10 Cl. A F. 211. 


(p) 10 Cl. A F. 211, 212. 
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mcnts for fhe insane, graduated — so far os tho results of 
experience and observation may permit — to their different 
degrees of responsibility and criminality. The inquiry hinted 
at, however, could scarcely with propriety be conducted in 
^ese Commentaries, which profess to deal with the law as it 
is, not as, in the opinion of jurists, it ought to be. 1 will 
merely add, therefore, that when a person, upon his trial for 
an alleged crime, seeks to excuse himself upon a plea of 
insanity, it will be for him to make out clearly that he was 
insane at tho time of committing tho offence charged against 
him. The onus of so doing rests on him, and tho jury must ' 
be satisfied that, at tho time in question, he actually was 
insane. If the matter be left in doubt, it will bo their duty 
to convict him, for, as already stated (g) “ eirrff man must he 
presumed to he responsihle for his acts till the contrary is clearly 
shoicn ” if). 

It is now provided by statute (s), that if upon the trial of 
any person, whether for treason, felony, or misdemeanor, 
evidence is adduced of his insanity at the time of committing 
tho act charged against him, and tho jury acquit him, they 
must bo required to find specially whether ho was insane at 
tho time in question, and to state whether he is acquitted on 
the groimd of insanity ; and, if so, the judge presiding at tho 
trial may order the prisoner to bo kept in custody until the 
Queen’s pleasure bo known respecting him. It sometimes 
happens that, upon arraignment on a criminal charge, the 
accused appears manifestly to be insane : when this is so, the 
question as to his sanity will have to be tried by a jury returned 
insiatvter for that purpose, and, if found to be insane, the 
detentiem of the prisoner will be ordered {t). 

An inquiry, somewhat analogous to tlie preceding, here naspaoMA- 

p lity of ono 

(q) Ante^ p. 849. (i) 39 & 40 Geo. 3, c. 94, s. 2. See 

(r) Per Jiol/e, B,, 3 Car. & K. 188. Ji, Priichwrdy 7 Car. A F. 303 ; 

(a) 39 & 40 Geo. 3, c. 94, 8. 1 ; 3 Reg, v. Goode^ 7 Ad. k B. 530. 

k 4 Yict. c. 54, b. 3. 


3 1 2 



8SS CBIHINAL LAW OENEBALLY.* 

^ !u!L attention ; What degree of liability attaches to one who, 

whilst intoxicated, commits a crime P “ If,” says Patke, B., 
** a man yolontarily makes hinisolf drunk, that is no excuse for 
any crime which he may commit whilst in that state ; he must 
take the consequence of his own act, for many crimes would 
otherwise go unpunished ”(««)• I^’it drunkenness may, it seems, 
he taken into consideration in cases of homicide, where what 
the law deems sufficient provocation has been given ; because 
the question in such cases is, whether the criminal act is to be 
attributed to malice or to the passion of anger excited by the 
■ previous provocation (t>), and that passion is more easily excitable 
in a person when in a state of intoxication than when he is 
sober («) ; though, if there were really a previous determi- 
nation to resent a slight affront in a barbarous manner, the 
state of drunkenness in which the prisoner was would furnish 
no excuse (y). 

Again, in JReg.y. Crme{z), Patteson, J., observes: “Al- 
though drunkenness is no excuse for any crime whatever, yet 
it is often of very groat importance in cases whore it is a ques- 
tion of intention (a). A person maybe so drunk as to be 
utterly uuablo to form any intention at all, and yet he may be 
guilty of very great violence.” So, where the question is, 
whether the accused attempted to commit suicide (&), or whe- 
ther words accompanying an act were uttered with a deliberate 
pu]q)ose or wore merely idle expressions, the drunkenness of 
the accused person may properly and ought to be considered (c;. 
And it is evident that, where the question is whether an act was 

(») Jt T. Tlwnuu, 7 Cor. & P. 820 ; (y) per Parhe, B., 7 Oar. & P. 820. 

4 Bla. Gom., p. 20, oitinx Co.Litt. 247. (a) 8 Car. A P. 541, 646. 

(») Biahop Crim. Law, 2nd ed. (a) So “intoxication is no defence 

a. S02. against a dime, but it is a dear de- 

(*) Thomat, snpra ; J7. t. fence against tbat sort of conduct vhich 

MeMn, 7 Car. tt P. 297 ; Cr. L. Com., u to raise an inference of a crime 
7tb Bep., p. 20. But sec R. r. Car- Aig. J*. v. CromfiOd, 26 How. St Tr. 
rcUf 7 Car. & P. 146, where Peurk, J., 122 . 

dissents ftom R. t. Ormdley, cited 1 (6) Reg, y. Moore, 8 Car. & E. 819. 

Boss. Or., 2nd ed., p. 8. (c) Per Parke, B., 7 Car. A P. 820 
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wilful or acoidental, all the circumstances of tho case must be 
taken fiilly into account. If, for instance, the question is 
whether a house was sot on fire designedly or by accident, 
evidence of the inebriated state of the person charged with the 
arson will he admissible to induce the jury to come to the more 
favourable conclusion. 

Habitual drunkenness, although not in itself affording 
excuse for crime, may induce insanity, which will render 
the individual affected by it wholly irresponsible for his 
acts (d). 

Incapacity to commit crime may result from immaturity of , 

years (e), tho ndo of our law being, that under seven years of 
age an infant cannot bo guilty of felony, for then a felonious 
intention is almost an impossibility in nature {/) ; also, that 
although an infant under fourteen years of age shall bo primd 
facie adjudged to be doli incapax, yet if it appears to tho Court 
and jury that ho was doU capax and could discern between good 
and evil, he may bo convicted (/), even capitally, because in 
such case tho rule would apply — malitia sappUt cetatem. Am- 
cordiugly, in York*8 case {g), a boy ton years old was hold to 
have been rightly convicted of murder, many minute facts 
having been adduced in evidence on the part of tho prosecution 
which were “ tokens of a mischievous discretion ” in him. In 
that case, indeed, tho prisoner, after several reprieves, received 
finally a conditional pardon. But in another case {h), a boy 
between eight and nine years of age, having been found 
guilty of setting fire to certain buildings, and it appearing that 
he had been actuated by malice, cunning, and revenge, is said 
to have been hanged. In Rex v. Wild (i) also, tho prisoner, 
a boy under the ago of fourteen years, was convicted of murder 


(d) See ZT*. 5. r. M'Glue, 1 Cartia 
(U. S.)Il. 1. 

(e) Ante, p. 845. 

(/) 4 Bis. Com., p. 23. 

(p) oeter, 70. 


(JC) R. T. Dean, 1 Rale P. C. (ed. 
1800), p. 26, n. («); and see the 
oases cited Id., pp. 26, 27 ; 4 Bis. 
Com., pp. 23, 24. 

(0 1 Moo. G. C. 452. 
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and sentenced to death, although his life was subsequently 
. spared. And in Rex v. Owen (&), where the accused, a child 
ten years of ago, was indicted for stealing coal, lattledale, J., 
thus stated the law touching the .criminal liability of infants : 
“ Whenever a pirson committing a felony is under fourteen 
years of age, .the presumption of law is that ho or she has not 
sufficient capacity to know that it is wrong, and such person 
ought not to bo convicted, unless there bo evidence to satisfy 
the jury that the party, at the time of the offence, had a guilty 
knowledge that ho or she was doing wrong.” 

A male infant under the ago of fourteen years is by a pre- 
sumption of law, which cannot bo rebutted (/), deemed inca- 
pablo of committing a rape ; for although in some cases, as 
just observed, malilin supplvt reifttem, yet in this particular 
species of felony the law supposes an imbecility of body as well 
as of mind (/«). 

“As to misdemeanors and offences that are not capital,” 
says Sir M. lEalc (a), “ in. some cases an infant is privileged by 
his non-age, and heroin the privilege is all one, whether he bo 
above the ago of fourteen years or under, if he be under one- 
and-twouty years ; but yet with these dififorcnces, if an infant 
under the ago of twenty-one years bo indicted of any misde- 
meanor, as a riot or battery (o), ho shall not be privileged 
barely by reason that ho is under twenty-one years, but if ho 
bo convicted thereof by duo trial, ho shall bo fined and impri- 
soned : and the rojison is, because upon his trial the Court 
ex officio ought to consider and examine the circumstances of 
the fact, whether ho was doU cajmx and had discretion to do 

■ (i) 4 Car. & P. 236. almve aiibject, Iteg. v. Allen, 1 Den. 

(f) Seg. Y. Jordan, 9 Car. & P. C. C. 364; 1 Hale P. 0., p. 67o'; 3 

118 ; Beg. v. Brimilow, W. 366 ; Beg. Inst. 59. 

Y. PhUlipe, 8 Car. & P. 736; B. v. (n) P. C., yoI. 1, p. 19; 4 Bla. 
ElderAav, 3 Car. A P. 396. Com., p. 22. 

(m) 4 Bla. Com., p. 212 ; B. v. (o) Or assault. Beg. y. Bead, 1 Den. 

Qroombridge, 7 Car. & P. 582. C. C. 377. 

See, further, in connection witli the 
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tlio act wherewith he is chai^d ; and the same law is of a 
feme covert. But if the offence oharged by the indictment he 
a mere non-feasance (unless it bo of such a thing as he is 
bound to by reason of tenure or the Hhe, as to repair a 
bridge {p), &c.), there, in some cases, ho shall be privileged by 
his non-age, if under twenty-one, though above fourteen 
years, because laches in such a case shall not bo imputed 
.to him.” 

Although duress will sometimes afford ground of defiance on 
a criminal trial (g), yet as regards persons in private relations, 
the constraint of a superior is not, savo in the case of a feme 
covert acting sub poteatate mri, allowed as an excuse for criminal 
misconduct; neither a son nor a servant being excused for 
the commission of any crime by the command or coercion of 
the parent or master. In some cases, however, the command 
or authority of the husband, cither express or implied, will 
privilege the wife from punishment (#’). If, for instance, a 
woman commit theft, burglary, or some other offences against 
the laws of society, by the coercion of her husband or even in 
his company, which the law construes a coercion, she is, in 
general, held excused by our law as having acted under com- 
pulsion and not of her own will (s). But immunity is not 
granted to tho wife when guilty of treason, murder, or man- 
slaughter in the presence of or under the actual coercion of 
her husband {t), and husband and wife may be jointly con- 
victed of an assault (») in which the wife was actively con- 
cerned (oj). And even where the offence charged is less 


{p) See R. T. Sutton, 3 Ad. A E. 
597 ; Maepherson laf., p. 451. 

(^) Ante, p. 845 ; per Lord Den- 
man, C. J,, Reg. v- Tyler, S Car. k P. 
620. 

(r) 4 Bla. Com., p. 28. 

(«) 4 Bla. Com., p. 29 ; 1 Hale P. 
C., pp. 46, 516 ; 1 Hawk. P. C., c. 1, 
8. 9. See Reg. ▼. Brooks, Dearsl. 
184, dted post ; R. y. Price, 8 Car. 


& P. 19 ; Reg. v. MaUhevjs, 1 Den. C. 
C. 596. 

{t) 1 Hale P. C., p. 44 ; Reg. y. 
Manning, 2 Car. & K. 903, n. ; Arg. 
4 How. St. Tr. 1169. 

(u) Reg. Y. Cruse, 8 Car. & P. 541 ; 
Reg. Y. Ingram, 1 Salk. 384 ; Reg. y. 
Bird, 2 Den. C. C. 94. 

(z) Reg. Y. Smith, Dearal. k B. 553. 


Orimlnal re- 
Bponaibility 
of feme 
eoverfe. 
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heinous in degree* special circumstances — as if the husband 
was a cripple and bedridden — ^may be given in evidence to 
repel the presumption of coercion (y) Lastly, where the 
wife commits a felony or other crime in the absence of her 
husband, although by his command, she may be convicted as a 
principal (z). 

ho^oiM^ Having thus briefly exhibited the more important elemen- 
tary principles which pervade our criminal law, and having 
discussed the capacity of an individual to commit crime, some- 
what yet remains to bo said touching the classification of 
offences recognised amongst us. 

It might possibly be imagined by one not conversant with 
criminal law, that some precise definition could readily be 
given, or some test bo applied, whereby the more serious, i. e. 
indictable, offences might bo at once marked out and distin- 
guished alike from minor infringements of the law and from 
actionable wrongs. It might perhaps bo inferred — regard 
being had to the admitted importance of disseminating amongst 
the public a correct knowledge of criminal laws — that the 
means of acquiring without much difiiculty such a knowledge 
would bo placed within the reach of all. But these reasonable 
expectations would certainly not under our existing system of 
criminal jurisprudence bo realised. Not merely between spe- 
cific offences, but between the loading classes and divisions 
thereof, the boundaries and limits are in our law but too often 
purely technical and artificial. For this various reasons ma^ 
be assigned deducible from the history of our common law — 
from the modo in which rules and definitions applicable in 
civil proceedings have been assumed as bases of legislation 
in regard to public wrongs— from legislative neglect on the 

(y) Per Vaughan, J., Btg. ▼. CruM, (g) 1 Hale P. C., p. 45 ; X. 

■ 8 Oar. A P. 553*4 ; Jt. t. Hughu, 1 Morria, Buss. & By. 270. 

Bubs. Or., Srd ed., p. 18. 
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one hand and judicial exertions to supply deficiencies on the 
other {a). 

Crimes have, from a very e^rly period, been distributed by 
the law of England into three classes or divisions, viz. Treason^ 

Felonies, and Misdemeanors. 

The prominent feature in the crime of High Treason is, as 
will presently appear, the violation of the allegiance due from 
a subject to the sovereign as the supreme magistrate of the 
state. Between felonies and misdemeanors the distinction at 
the present day is in great measure arbitrary and very unsatis- 
factory, a felony being distinguishable from a misdemcanoc 
rather by the consequences which follow on a conviction for 
the offence than by any particular clement or ingredient ap- 
pearing in it. 

‘Felony’ is, in our criminal law, intermediate between 
treason (which is a higher, kind of felony) and misdemeanor j ^ 
and it is distinguishable from both (J). The crime of felony 
is of remote origin, and was founded upon feudal principles. 

Its incidents were not formerly, as they now are, of a merely 
arbitrary nature peremptorily annexed to certain criminal acts. 

It sprung from the feudal relations. Thus, the main incident 
of felony in former times was the forfeiture of the tenant’s 
land to the lord of the fee, and this was a necessary conse- 
quence of the dissolution, by the misconduct or ‘felony’ of 
the tenant, of that mutual compact between the two parties 
which formed the essence of the feudal tenure. For a long 
time, and oven after felony had ceased to signify merely a 
failure of the tenant’s duty with reference to laws of feudal 
allegiance, the term was used as descriptive of a crime which 
subjected the offender to capital punishment, and which, if he 
evaded punishment by flight, deprived him of his property and 
of all civil rights (c). And, at the present day, a conviction 
for felony, ipso facto, induces a forfeiture of the property— 

(a) SeeCr. L. Com., 4iih Rep., p. 14. (e) Cr. L. Com., 4t1i Rep., p. 11. 

(b) See oases died in n. (/), infra. 
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real or personal or both-^f tbo offender (/^). A felony also 
involves a trespass (e). 

The term ‘ misdemeanor * applies to all crimes of an inferior 
degree wbicb do not fall within eithpr of the preceding divi- 
sions. A misdomcanor is, in truth, according to ilis ordinary 
acceptation, any offcnco lower in tho scale of crime than 
felony (/), and, as above stated, separated from it by a line 
entirely arbitrary. Though, we must remember that the 
question whether a particular act is a felony or a misdemoanor 
at common law will, in case of difficulty, be determinable by 
the judges, whoso duty it is to declare, as well as to administer 
the law. Thus, in lieg. v. Sharman {g), a point having arisen 
before tho Court of Criminal Appeal, whether the uttering a 
forged testimonial to character, knowing it to be forged, is a mis- 
demeanor at common law, — tho intent found by the jury being 
to deceive, and thereby to obtain a situation of emolument, 
the Court were of opinion that “ it is an indictable offence at 
common law to utter a forged document, tho forging of which 
is an offence at common law ” (A). Wherever, indeed, the 
Court is called upon to decide whether a violation of our 
common law has upon tho evidence adduced been committed, 
it* must, in deciding this question affirmatively, likewise de- 


(<i) Cr. L. Com., 4tb Ilep,, p. 12 ; 
4 Bla. Com., p. 94 ; per Trehy^ C. J., 
J?. V, Eart of Waricickj 13 St. 
Tr. 1010. Aud see, particularly, Mr. 
Warren’s Abridgm. Bla, Com., pp. 649, 
660. 

(e) Chitt. Cr. L., vol. 1, p. 240 1 
post 

(/) 4 Bla. Com., p. 6. A misde- 
meanor may, accordingly, under certain 
oiroumstances, merge in a felony : sec, 
per Abbott, C. J., R. v. Carli!^, 3 B. 
& Aid. 164 ; V. BuUon, 11 Q. B. 
929 ; 1 Buss. Cr., 3rd ed., p. 60. But 
see Reg, y. NtnUe, 1 Den. C. C. 36 ; 
Reg. Y. Case, Id. 580 ; 14 & 15 Viet, 
e. 100, 8. ]2, 


In R. Y. M^KMey, 33 How. St. 
Tr. 532, w.e reatl that — By the common 
law of Bnglaud the inferior merges in 
tlie higher deilbminatlon of crime. 
Trespass is drowned in a felony, and on 
the same principle felony is drowned in 
treason. 

There may be accessories to a felony, 
tliough not to a misdemeanor : 4 Bla. 
Com. 36. 

(g) Dearsl. 285. See Rej. y. MooE, 
Dearsl. & B. 550 ; Reg. y. Smith, Id. 
666 . 

(h) Seb, also, the cases cited ante, p. 
837. Wright y. Reg., 14 Q. B, 148; 
Reg. V. King, 7 Q. B. 782 ; WiUianu 
Y. Reg., 7 Q. B. 250. 
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dare whether the offence constituted by the acts proTcd be in 
truth a felony or a misdemeanor (i). 

In connection with the subject here touched upbn, may 
conveniontly be noticed a recent statutory provision (14 & 

15 Viet. 0. 100, s. 18) which enacts that “ if, upon the trial 
of any person for any misdemeanor, it shall appear that the 
facts given in evidence amount in law to a felony, such per- 
son. shall not by reason thereof be entitled to be acquitted 
of such misdemeanor, and no person tried for such mis- 
demeanor shall be liable to be afterwards prosecuted for 
felony on the same facts, unless the Court before which 
such trial may be had shall think fit in its discretion to 
discharge the jury from giving any verdict upon such trial, 
and to diroot such person to bo indicted for felony, in 
which case such person may bo dealt with in all respects 
as if ho had not been put upon his trial for such misde- 
meanor.” 

Another clause (sect. 9) of the last-cited statute, which 
applies generally in trials for felonies or misdemeanors, also, 
in this introductory chapter, deserves attention. Wo have 
ah'oady seen (Z-), that an attempt to commit a crime may bo 
cognisable by our law ; and by the section in question, whic^ 
recites tliat “ offenders often escape conviction by reason that 
such persons ought to have been charged with attempting to 
commit offences, and not with the actual commission thereof,” 
it is enacted, " that if, on the trial of any person charged with 
any felony or misdemeanor, it shall appear to the jury, upon 
the evidence, that the defendant did not complete the offence 
charged, but that ho was guilty only of an attempt to commit 
the same, such person shall not by reason thereof be entitled 
to be acquitted ; but, the jury shall bo at liberty to return, as 
their verdict, that the defendant is not guilty of the felony or 
misdemeanor chained, but is guilly of an attempt to commit the 


(i) See notes ({/} and (/r) supra. 


(it;) Ante, p. S43* 



CRIMINAL LAW GENERALLY ? 


m 


MtM ; . and thereupon such person shall be liable to be 
punished in the same manner as if he had been convicted upon 
an indictment for attempting to commit the particular felony 
or misdemeanor charged in the said indictment ; and no per- 
son so tried as herein lastly mentioned shall bo liable to be 
afterwards prosecuted for an attempt to commit the felony or 
misdemeanor for which he was so tried.” 

Besides the three - groat classes of indictable offences, viz. 
treasons, felonies, and misdemeanors, above alluded to, there 
ore many statutory offences subject to the summary jurisdiction 
of justices of the peace, and, in general, punishable much less 
severely than those wliich are of a serious character and 
dangerous to the community (w). The right to examine into 
and punish certain specific offences in a summary manner, out 
of their sc&sions and without the intervention of a jury, is con- 
ferred on justices of the peace by the statute law, no new 
offence being thus cognisable unless it is expressly made so by 
Act of Parliament (»). Wherever, consequently, a question 
arises as to the existence or limits of the justice’s jurisdiction, 
recourse must be had to the wording of the particular statute 
under which its exorcise is claimed. The leading rules laid 
down upon this subject being, that a power expressly given to 
a justice to do a particular act cannot bo enlarged by mere 
inference ; and, that the procedure adopted by him must be 
strictly conformable to the provisions and requirements of the 
statute whence its efficacy is derived (o). An authority, there- 
fore, given by statute to two justices cannot be exercised by one 
pnly (p) ; and, whore a complaint made to justices is required 


(f) See Retf. ▼. JIf Dearsl. 
k B. 197 ; Rcff. ▼. jRoehueJc, Id. 24. 

(m) Cr. L. Coni., 7th Rep., p. 12. 
By the recent statute, 18 & 19 Viet. c. 
126, a summary power of eonyiction, 
in some cases, of simple larceny is, sub- 
ject to certain restrictions, conferred on 
justices of the peace. See also the 


stats. 10 & 11 Viet. c. 82, and 13 & 

14 Viet. c. 37. 

(w) Paley on Convictions, 3rd ed., p. 

15 ; Cr. L. Com., 7th Rep., p. 12. 

(o) Paley on Convictions, 3rd ed., 
pp. 15, 16. 

(p) Id., p. 23. 
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to be in writing, suck formality must strictly be observed (;). 
Such being ihe elementary rules to be kept in mind respecting 
the jurisdiction of a justice of the peace, I may add, that a 
valid conviction by him should embrace two things : iirstj the 
adjudication of the fact which constitutes the civil offence ; 
and, secondly, the award of the punishment which the magis- 
trate is empowered to pronounce upon it ; and if either of these 
essentials be wanting altogether, or bo imperfect, the conviction 
will bo bad (r). 

In regard to offences summarily punishable by justices of 
the peace, it certainly docs not fall within the plan Of this 
work, even briefly, or otherwise than incidentally, to inquire } 
I shall rather restrict myself to an examination of such of the 
more serious offences as seem especially to merit -or demand 
attention from the student. For the duo prosecution of this 
design, crimes may conveniently be divided into two classes, 
comprising, first, crimes against the Sovereign, the State, and 
the Community ; secondly, crimes levelled directly at the Per- 
son, the Beputation, or the Property of an individual. Under 
the former of these classes I shall speak more particularly of 
High Treason, Conspiracy, and Nuisance : under the latter^ of 
Homicide, Assaidt, Libel, Larceny, and some kindred offences, 
which are with difficulty distinguishable from it, or which, 
together with circumstances of aggravation, usually involve it. 
The concluding Chapter of this Book will give a succinct view 
of the Proceedings at a Criminal Trial. 

(g) Faley on Conyictioiis^ 3rd ed., JiiA t. HarrieB^ 2 M. & W. 341.; 
p, 32. Chaddock r. WUbrediam^ 5 C. Bi 645, 


(r) Per Lord Abinger, C. B., Grif- 



CHATTER 11. 


OPFENCES AGAINST THE SOVEREIGN, THE STATE, AND 
THE COMMUNITY. 

TiiE design of this Chapter is to exhibit very briefly tho 
characteristies of the more prominent and practically important 
of offences which may bo regarded as levelled and specially 
directed against tho Sovereign, tho State, or tho Community. 
Tho reader has already been sufficiently reminded that, in 
strictness every criminal act, being done in violation of public 
law, involves an injury against society ; tho classification of 
crimes therefore hero adopted (a), whilst it may conduce to 
simplicity of treatment and of arrangement, cannot, it is con> ' 
coived, mislead. 

High treason (6) being an offence committed in breach of 
tho duty of allegiance, I may, before speaking of it, properly 
consider from whom and to whom allegiance is due. 

Tho duty of allegiance — natural or foc<i^-^is founded in the 
relation which subsists bctwi:tt him who owes it and .the 
Crown, and in tho privileges derived by the former from that 
relation. Of ‘ natural ’ allegiance, says Sir M. Foster (g), the 
whole doctrine is comprehended in the maxim ne'^ potest 
exHcre pairtamj whence it follows that a natural bom subject 
owes allegiance at all times and in all places to tho Crown, 
aa head of that society whereof he has through life been a 


(a) In tbe present nnd next ensuing of the Cr. L. Com., pp. 2-17, of nrhich 
ObSipten. I Ii»Te in these pages, as occasion 

(h) A Indd sketch of the lav of offered, firaely availed myself, 
treason is contained in the dth Report (e) Disc. High Tr., p. 184. 
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member. * Local * ^egiance is founded in fho protection wbiob 
a foreigner enjoys for his person, his family, and effects daring 
his residence here. The tie in question is severed therefore, 
ipso facto, on the determination of such residence. 

An alien, whose sovereign is in amity with the Crown of 
England, residing hero and receiving the protection of our law, 
owes during the time of his residence a local allegiance to tho 
Grown. And if, during such time, he commit an offence 
which in the case of a. natural born subject would amount to 
treason, ho maybe dealt with as a traitor. For his person and 
personal estate are as much under the protection of tho law as 
those of a natural bom subject, and if ho bo injured in either 
he has a remedy at law for such injury (rf)* An alien also, 
whose sovereign is at enmity with us, living hero under tho 
Queen’s protection, if guilty of an act amounting to treason, 
may likewise bo proceeded against as a traitor, inasmuch as 
from him is duo a temporary local allegiance founded on that 
share of protection which he receives (e). 

Protection and allegiance arc, then, reciprocal obligations, 
and tho allegiance duo to tho Crown must clearly bo paid to 
him who is in the full and actual exercise of tho regal power, 
and to none other— a king de factO) being in tho full and solo 
possession of the crown, is a king within tho Statute of Trea* 
sons presently adverted to ; and the throne being full, any 
other person out of possession but claiming title is no king 
within tho Act, be his pretensions what they may (/). 

Such being, in brief, the nature of that tio which binds the 
subject to his sovereign, let us consider the ingredients con- 
stituting tho crime of treason; for a specification whereof 
recourse must be had to the Statute-book. Now the Statute 
of Treasons (25 Edw. 3, st. 5, c. 2), which was declaratory of 
the common law, enumerates the following species of treason, 

{d) Fost. Duo. High Tr., p. 185 ; ( f) Foot. Disc. High. Tr., p. 188 ; 

Calvm’s case, 7 Rep. 5 b. Bla. Ck>m., p. 77 ; Hall. Const Hist, 

. (e). Fost Disc. High Tr., p. 185. 8th ed., toI. 1, pp. 9, 10. 


AUeMimas* 
to whoni 


Statute of 
Treaaoui, 
Ac. 
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diai is to say, “ wlien a Vnan doth, compass or imagine {jg) thd 
death of our Idrd the king, or of our lady his queen, or of their 
eldest son and heir ; or if '.a n^an do violate the king’s com- 
panion, or the king’s eldest daughter unmarried, or the "wife of 
the king’s eldest son and heir 5 or if a man do levy war against 
our lord the king in his realm, or bo adherent to the king’s 
enemies in his realm, giving to them aid and comfort in the 
realm or elsewhere : and thereof be proveably attainted of open 
deed ” {h). Further, it is material to notice that the statute 
7& 8 Will. 3, c. 3 (intituled an ''Act for regulating of Trials in 
eases of Treason and Misprision of Treason”), enacts (sect. 2) 
that no person shall be convicted of high treason or misprision 
of treason (i), " but by and upon the oaths and testimony of 
two lawful witnesses, either both of them to the same overt 
act, or one of them to one and the other of them to another 
overt act of the same treason,” unless the party indicted and 
arraigned shall confess tlio same ; this statute, however, does 
not extend to " case§ of high treason in compassing or imagin- 
ing the death of the king, and of misprision of such treason, 
whore the overt act or overt acts of such treason which shall 
bo alleged in the indictment for such offence shall be assassina- 
tion or killing of the king, or any direct attempt against his 
life, or any direct attempt against his poison whereby his life 
may bo ondangored or his person may suffer bodily harm ; ” 
but the individual indicted for any such offence as just specified 
shall be tried " in every respect and upon the like evidence ” 
as if he stood charged with murder (^). 

Again, by the 36 Goo. 3, c. 7, s. 1 (/), (so far as it remains 


(ff) See 7 How. St. Tr. 901, n. 

{h) By the aboTe statute some other 
acta are also declared to be treasonable, 
which have ceased to be so. It is still, 
however, treason to **6lay the chan- 
cellor, treasurer, or the king’s justices 
of the one bench or the other ; ” or to 
forge the great seal (11 Geo. 4 and 1 


Will. 4, c. 60, B. 2). 

(i) * Misprision of treason* consists 
**iu the bare knowledge and conceal- 
ment of treason, without any degree of 
assent thereto : ” 4 Bla. Com., p. 120. 

{k) 39 & 40 Goo. 3, c. 94, extended 
by 6 & 6 Yici. c. 51, & 1. 

(Q Made perpetual by 57 Geo. 8, c. 
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'unrepealed by the stat. 11 Yiot. o. 12 s. 1), any person is de- 
clared to be guilty of treason who shall, within the realm or 
without, compass^ imagine> invent, devise, or intend death or 
destruction, or any bodily harm tending to death or destruction, 
maim or wounding, imprisonment or restraint of the heirs 
and successors of King George IIL, and “ such compassings, 
imaginations, inventions, devices or intentions, or any of them,” 
shall express) utte)*, or declare-, by publishing any printing 
•or writing, or by any overt act or deed, being legally convicted 
thereof upon the oaths of two lawful and credible witnesses.” 

Such are the statutory provisions now in force relating to 
treason, besides some others of much practical importance, to 
the details whereof allusion cannot however here bo made, 
which concern the mode of procedure to be adopted in reference 
to this offence, or when an accused party is about to bo put 
upon his trial for it (m). Confining my remarks then almost 
wholly to the first and most heinous of tho several kinds of 
treason mentioned in tho statute of Edward III., via. where 
a man “ doth conytass (n) or hnagine ” the death of tho sove- 
reign, it is worthy of notice that an apparent exception hero 
presents itself to the doctrine laid down by Lord Mamjield in 
Rex V. Scofield, cited at a former page (o) — that the bare intent 
of an individual is not punishable by our law. But although 
in treason the substantive offence or wrpm delicti is constituted 
by the mere secret intention of compassing the king’s death, 
an overt act, though not essential to the abstract crime, is 
stiU essential to the offender’s conviction, as he must, in tho 
lang^uage of the Statute of Treasons, “bo thereof proveably 
attainted of open deed” The statute in question, as observed 
by the Criminal Law Commissioners (p), has thus wisely 

(m) See particularly the stats. 7 sign of the mind or will, and not, as in 
• Ann. c. 21, s. 11 ; 7 & 8 Will. 3, c. common speech, the carrying such do- 

8 ; 20 Geo. 2, c. 30 ; 36 Geo. 3, c. 7, sign to effect ; ” 4 Bla. Com., p. 78. 

B. 5. (o) Ante, p. 843. 

(») The word * compassing * or Mma- (p) Cr. L. Com., 6th Rep., p. 4. 
ipmng* Bignifies “the purpose or de- 
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provided that in this particular kind of treason, which mani- 
festly tends to the most extensive public evil, the , intention 
shall constitute the crime, but has at the same time, with 
equal wisdom and with a proper care for the safety of the 
accused, provided that the intention shall be manifested by 
some act tending towards the accomplishment of the criminal 
object ; and this act must (save in cases falling within the 
operation of the stats. 39 & 40 Geo. 3, c. 93, and 5 & 6 Viet, 
c. 51, 8. 1) bo proved by two credible witnesses. 

Such is the mcaniug of the maxim voluntas r^utatur pro 
facto in connection with the crime of treason ; an indictment 
for which ofFonce, when belonging to that particular species 
now under notice, must charge that the defendant did “ trai- 
torously compass and imagine ” the death of tlio sovereign, 
and thou go on to allege overt acts as the means employed by 
tlio defendant for executing his traitorous purposes; for the 
compassing the death is considered as the treason, the overt 
acts as the means made use of to effectuate the intentions and 
imaginations of the heart (y), which, it has been further 
said (r), our law esteems “ in the same degree of guilt as if 
carried into actual execution from the moment measures 
Ojrert Bct-^ appear to have boon taken to render them effectual.” Hence, 

' if conspirators meet together, and consult how to kill the king, 
though they do not then fall upon any scheme for that pur- 
pose, this is an overt act of compassing his death, and “ so are 
all means made use of, be it advice, persuasion, or command, 
to incite or encourage others to commit the fact or to join in 
the attempt.” And any person who but assents to any 
overtures for that purpose will be involved in the same guilt (r). 
On like grounds, to provide weapons or ammunition for the 
purpose of killing or deposing the sovereign, is held to be a 
palpable overt act of treason in imagining his death (s). And 

(?) Post. Disc. High. Tr., p. 194. 1 East P. C., p. 60 ; 24 How. St. Tr. 

(r) Id., p. 196. 199. 

<•> 4 Bla. Com., p. 79 ; R. v. Hardy, 
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to conspire to imprison the king by force, and move towards 
it by assembling company, is an overt act of compassing the 
king’s death, for all force used to the person of the king in its 
consequence may tend to bis death, and is a strong pre- 
sumption of something worse intended than the present force, 
by such as have so far thrown off their bounden duty to their 
sovereign ” (^). It seems also established, though doubts for- 
merly existed upon the subject, that an offence within one 
branch of the statute of Sdward III. may constitute an overt 
act of a different species of treason (w) ; and it is clear that an 
act in itself innocent may constitute an overt act of treason if 
it be done towards or in the course of executing a preconcerted 
treasonable scheme ; thus, in Lord Preston’s case (x), it was 
held, that the embarking on board a vessel in London, for the 
purpose of prosecuting a treasonable project abroad, was a 
sufficient overt act of treason. 

Bare words, indeed, not relative to any act or design, would 
not suffice to constitute an overt act of treason, they are at the 
worst no more than bare indications of the malignity of the 
heart. Words, however, may safely be relied ujion to explain 
the meaning of an act. Hence, where C., being beyond sea, 
said, “ I will kill the king of England if I can come at him,” 
and the indictment, after setting forth the above words, charged 
that C. came into England for the purpose indicated by them, 
it was held that C. might on proof of the above facts rightly 
be convicted of treason ; for the traitorous intention evinced by 
the words uttered converted an action innocent in itself into an 
overt act of treason (y). The deliberate act of writing treason- 
able words is moreover to be regarded in a different light from 
a mere uttering of them, and may constitute an overt act, for 
acribere eat agere ; but even in this case the bare words are not 

(f) 4 Bla. Com., p. 79. See, how- (») Or. L. Com., Cth Rep., p. 6. 

Qver, in -coimectioii with the passage {x) 12 How. St.- Tr. 727. 

above cited, the remarks of Mr. Hal- (y) Fost. Disc. High. Tr., pp. 200, 

lam. Const. Hist., 8th ed., voL 3, p. 202. . 

153. 
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the treason (is). And the preponderance of authority is in 
favour of the rule that writings not published cannot oon- 
stituto an overt act of treason («). 

In regard to the doctrine of constructive treason, it has 
been well observed by the Criminal Law Commissioners (6) 
that those clauses of the Statute of Treasons which declare it to 
bo treason to compass and imagine the death of the sovereign, 
to levy war against him, or to adhere to his enemies, have 
been, at various periods of our history^ fruitful sources of accu- 
sations, founded upon a technical and figurative construction of 
the words used in the Act totally different from their plain and 
obvious signification, and inconsistent with the original design 
and application of the law. Thus, a riotous assembly meeting 
and attempting by force to redress a public grievance, to com- 
pel the repeal of a law, to pull down all inclosures, or to bum 
all meeting-houses, has been held to be treason as a levying of 
war against the king, though there were no direct intention or 
design whatever against the state or the person of the sove- 
reign (A). This construction is said to be founded upon the 
doctrine, that, by reason of the universality of the design, such 
acts and conduct amount to what in ancient times was called 
an accroachment of royal power ” (c), and constitute what 
Seijt. Hawkins describes (rf) as an insolent invasion of the 


(z) 4 Bla. Com., p. 80. . 

(a) Cr. L. Com., 6th Rep., p. 6. 
Upon Al^/ernon Sidney's casCy 9 How. 
St. Tr. 818, Sir M. Foster (Disc. High 
Tr., p. 198) thus remarks ; **Iii Mr. 
Sidney* 8 casey it was said scribero est 
agere. This is undoubtedly true under 
proper limitations, but it was not ap- 
plicable to his case. Writing, being a 
deliberate act and capable of satisfac- 
tory proof, certainly may, under some 
circumstances, vtith ^uhUcationy be an 
orert act of treason ; and 1 freely ad- 
mit that, had the papers found in Mr. 
Sidnef^s closet been plainly relative to 
the other treasonable practices charged 


in the indictment, they might have been 
read in evidence against him, though 
not published.” See also 4 Bla. Com., 

pp. 80, 81. 

(i) 6th Rep., p. 91; 1 East P. C., p. 
66 ; Dammar ee* 8 casCy 15 How. St. Tr. 
522 ; Reg, v. PurchasCy Id. 651 ; R, y. 
Lord George Gordony 21 How. St. Tr. 
485 ; Reg, y. Frosty 9 Car. & p. 129 ; 
S, C,y 1 Towns. Mod. St. Tr., p. 1 
Reg. y. O'Brieny Id. p. 469 ; QBrien 
y. Reg.y 2 H. L. Ca. 465. 

(c) See Hall. Const. Hist., 8th ed., 
yol. 3, p, 150. 

(d) Hawk. P. C., Book 1, Chap. 17, 
s. 25. In treason, except where di- 
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king’s prerogative, “ by attempting to do that by private autho- 
rity which he by public justice ought to do.” 

In connection with what is here said, and whilst treating 
of offences against tlic sovereign, it may be proper to add, 
that, by the 3rd section of tho stat. 11 & 12 Yict. c. 12, any 
person is declared guilty of felony who shall, within tho 
United Kingdom or without, compass, imagine, invent, devise, 
or intend, to deprive or depose our most gracious lady tho 
Queen, her heirs or successors, from the style, honour, or royal 
name of the imperial crown of tho United Kingdom, or of any 
other of her Majesty’s dominions ; ” or to levy war against her 
Majesty within any part of tho United Kingdom, in order by 
force or constraint to compel her to change her counsels, efr in 
order to put any force or constraint upon, or in order to intimi- 
d.ato or overawe either House of Parliament, or to move or 
stir any foreigner or stranger with force to invade tho United 
Kingdom ; “ and such compassings, imaginations, inventions, 
devices, or intentions, or any of them, shall express, utter, or 
declare, by publishing any printing or writing, or by open and 
adArised speaking, or by any overt act or deed.” And by sect. 
7 of the same Act an indictment fur felony, framed under 
its provisions, will bo valid, although the facts proved on 
tho trial of tho accused party shall amount in law to trea- 
son (e). . 

Tho 5 & 6 Viet. c. 51, s. 2, renders it a high misdemeanor 
to strike at tho sovereign or to di.scharge fire-arms near to her 
person with intent to alarm her Majesty. 

Respecting offences against the State inferior in degree to 
treason, but having a tendency to occasion political hurt or 
detriment, a few general remarks must hero suffice. Such 
offences may consist of specific acts inconsistent with the public 

rected ^gainst the person of the sove-* (e) The period of limitation, in any 
reign, the period of limitation is three such case as here provided for, is pre- 
years : 7 & 8 Will. 3, c. 3, ss. 3, 6. scribed by the 4tli sect, of the Act. 


OfTonees 
agaiuHt the 
Stpto-'en- 
dangering 
the public 
safety. 
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safety,— as tlie seducing or endeavouring to seduce the subjects 
of the realm from their allegiance, or raising bodies of armed 
troops without lawful authority. Within this class may also 
be included all endeavours or attempts to perpetrate treason not 
actually amounting thereto ; all endeavours to promote public 
disorder or disturbance, as by seditious meetings, libels, or con- 
spiracies for the purpose of creating or inflaming discontent or 
exciting men to resort to violent and unconstitutional means for 
the redress of supposed grievances ; various misprisions — ^which 
may bo negative, as in the case of a bare concealment of 
treason, or positive, as contempts against the king’s courts or 
his prerogative (/) ; also ofienccs against religion — by blas- 
phemous publications or otherwise. 

The crime of Conspiracy included in the above list of offences 
against the State is complete, where two or more than two 
agree to do an illegal thing, that is, cither to effect something 
in itself unlawful — ex. gr. as being in violation of an Act of 
Parliament {y ) — or to effect by unlawful means something 
which in itself may be indifferent or even lawful (A). “ It 

has,” remarked Tindal, C. J. (/), “ always been held to be the 
law that the gist of the offence of conspiracy is the bare engage- 
ment and association to break the law, whether any act be 
done in pursuance thereof by the conspirators or not.” Hence, 
in accordance with what ha.s been just said, the agreeing of 
divers persons together to raise discontent and disaffection 
among tho liege subjects of the Queen, — to stir up jealousies, 
hatred, and ill-will between different classes of her Majesty’s 


(/) Or. L. Cora., Gth Rep., pp. 17, 
19; Refj, v. O'Connor^ 6 Q, B. IG ; 
O'Connell v. 11 Cl. & F. 155. 

Under the class of offences against 
the State may properly be included the 
publishing of a libel on a foreign po- 
tentate, particularly when it has a ten- 
dency to interrupt the pacific relations 
existing between the two countries : R. 
V. Peltier^ 28 How. St. Tr. 529, 


(ff) See Reg, v. Rowlands^ 2 Den, 
C. C. 364. 

(/i) Tindal j C. J., O Connell t. 

Reg,^ 11 Cl. & P. 233 ; R, v. ^etoard, 

1 Ad, & B. 706 ; per RrlCf J., Reg, v. 
Carlisle^ Dearsl. 341 ; Reg. v. Mears^ 

2 Den. C. 0. 79. 

(i) 11 Cl. & F. 233 ; Judgny R^. y. 
KenricJCy 5 Q. B. 61. See Reg. v. 
Button, 11 Q. B. 929. 
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subjects, — ^would clearly be indictable (k). So, the agreeing 
and conspiring together to cheat or defraud the government (2) 
or a private individual (m), or to obtain money by false pre- 
tences (f»), or to extort money or goods, or falsely to accuse of 
any crime («), or to obstruct, prevent, pervert, or defeat the 
course of public justice (o), constitutes an indictable misde- 
meanor. And a conspiracy to raise by false rumours the price 
of the public securities to the detriment of the king’s sub- 
jects (p), or by falsehood to raise fictitiously the market value 
of shares in a railway or joint-stock company, that the Queen’s 
subjects maybe deceived' and injured, and that at their expense 
a profit may bo made by the conspirators (q), would amount in 
law to a misdemeanor. 

Under the general head of crimes against the State may 
/urther be included offences against the Executive Power, con- 
sisting (r) — 1. In the unlawful refusal to take and execute any 
public ofiico ; 2. In unlawful omissions by ofiicers or others to 
execute or discharge any official or other public duty, or in tho 
negligent and imperfect execution or discharge of any such 
office or duty : 3. In disobedience of an Act of Parliament or 
of any lawful order or command emanating from a competent 
ofilcial authority, — an indictment will therefore lie for a re- 
fusal to comply with an order of justices for the payment of 


(h) Per Tindal, C. J,, 11 Cl. & F. 
234 ; and see the indictment in O' Con- 
nelVa ca&e^ as reported by Armstrong 
and Trevor, p. 9. 

(Q Reg, v. Thompson^ 16 Q. B. 
832 ; Reg, v. Rldke^ 6 Q. B. 126. 

(m) Reg, v. Kenrick^ 5 Q. B. 49 ; 
Reg. V. Gompertz^ 9 Q. B. 824 ; Reg. 
V. Carlisle, Dearsl. 337 ; Sydaerff v. 
Reg., 11 Q. B. 245. See Reg. v. Peck, 
9 Ad. & B. 686 ; Reg. v. King, 7 Q. 
B. 782 ; Reg. v. Hudson, 29 L. J., 
M. C.*, 145. 

{n) 4 Bla. Com., p. 136. 

(o) 14 k 15 Viet. c. 100, s. 29; 


post, pp. 872, 873. 

As to the action for conspiracy, see 
Gregory v. Duke of Brunswick, 1 Car. 
& K. 24 ; ante, p. 715, n. {a). 

(p) R. Y. De Berenger, 3 M. & S. 
67 ; R, y. Lord Cochrane, Id. 10, n., 
as to 'which cas^ see the remarks of 
Lord Brougham, 2 H. L. Ca. 531-2 ; 
see, also. Towns. Mod. St. Tr., vol. 2 , 
p. 10 , where the above case is reported 
at length. 

( 9 ) Per Lord Campbell, Bwmes v. 
Pennell, 2 H. L. Ca. 525. 

(r) Cr. L. Com., 5 th Hep., p. 16. 
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money (a), or of a Court of Quarter Sessions for the payment 
of costs {t ) : 4- In unlawfully resisting and obstructing the 
administration of the executive power : or in imlawful practices 
tending to obstruct, weaken, or corrupt its due administration 
— ex. gr., by tho selling of offices or bribery, — ^which is defined 
to bo tho receiving or offering of any unduo reward by or to 
any person whatsoever, whoso ordinary profession or business 
relates to tho administration of public justioe, in order to 
influence his behaviour in office, and incline him to do anything 
against the known rules of honesty and integrity (w).. The defi- 
nition hero given, however, in limiting tho offence of bribery to 
tho offer or acceptance of rewards to or by officers connected 
with tho administration of justice, is clearly too narrow («). 

Lastly, under tho head of offences agsiinst tho executive 
power must bo included abuses of official authority by exer- 
cising it partially, corruptly, or oppressively, for instance by 
extortion (x), committed .oolorc officii, or by embcxxlemcnt or 
other fraudulent application of puMio funds (y), or by the 
betraying matter of confidence, or by tho taking of bribes, or 
by tho illegal sale of an office or appointment (a). 
offotice!i^^ Offences against tho Administration of Public Justice aro 
tiin of divisible into offences committed by officers of justice, judicial 
or ministerial, who neglect their duty or abuse tho authority 
with which they aro invested, and thoso committed by private 
persons. 

A judge who maliciously obstructs the course of justice is 
guilty of a misdemeanor {a), and it is a familiar principle that 


Justice; 


—by Jtidl- 
oial officers ; 


(s) Reg. V. Ferrall, 2 Den. C. C. 51; 
Reg. y. Brieby^ 1 Den, C. C. 416; 
Reg. y., BUlwell, Id. 222 ; Reg. v. 
jDo/c, Dcarsl. 37. 

(t) Reg. y. Mortlock^ 7 Q. B. 459 ; 
Reg, y. Stamper^ 1 Q. B. 119. 

(«) Hawk. P. C., Book I., Chap. 67, 
a. 2; Russ. Or., Srd ed., yoI. 1, p. 
154 ; 3 Inat. 147. 

{v) See R. v. Vaughan^ 4 Burr. 


2494 ; R. y. Beale^ cited 1 East^ 183. 
{x) Dovglae y. Reg.^ 13 Q. B. 74 ; 
(7., Id. 42 ; Re DougloSj 3 Q. B. 
825. 

(y) R. y. Bemlridge^ 22 How. St. 
Tr. 1, 155-157. 

(a) Reg. y. Charretie^ 13 Q. B. 447. 
(a) Per Lord Campbell^ C. J., Reg, 
y. MarehaUt 4 E. dc B. 480. ^ Ex 
parte Ramshag, 18 Q. B. 173. 



THE STATE, AND THE COMMUNITY. 


Bit 


6very Court of justice is bound to take care that its prooess 
shall not be abused for purposes of injustioe (6), nor its autho-* 
rity be deliberately perverted to bad and mckcd ends (c), — as 
by the compounding of a charge of felony, or, in certain oases, 
of misdemeanor (ii). 

Offences by private persons against the administration of -byprimto 
justice may consist in resistance to the execution of sudi official 
duties as are strictly essential or ancillaiy thereto, and par- 
ticularly in resistance to ministers of justice acting, in tho 
discharge of their proper functions; in escapes from lawful 
custody ; and in aiding others to escape («), or in rescuing 
them therefrom ; or in hindering a witness from appearing to 
give evidence in a Court of justice (/) ; or in perjury, whicli 
by tho common law (</.), may bo defined to be the assertion of 
a falsehood upon oath in a judicial proceeding respecting some 
fact material thereto (A) or to tlxo point to bo decided in such 
proceeding (*) ; tho characteristic of this offence being not tho 
violation of the religious obligation of an oath, but tho injury 
done to the administration of public justice by false testimony. 

For “ tho law takes no notice of any perjury but such as is 
committed in some Court of justice having power to administer 
an oath, or before some magistrate or proper officer invested 
with a similar authority, in somo proceeding relative to a civil 


(b) In V, Richmond^ 1 Bell. C« 
0. 142, and cases there cited, the in- 
dictment was framed under the stat. 9 
& 10 Viet. c. 95, s. 57. 

(c) Per Coleridge^ J., Reg, v. 
AlUyne^ Dearsl. 510 ; 8, C,y 4 E. & 
B. 186 ; 5 E. & B. 399. 

(d) See Reg. v. Alleynef Dearsl. 505 ; 

Keir ▼. Leeman^ 9 Q. B. 371, 395 ; 
8. C.f 6 Q. B. 308 ; Qoodall t . 
LmendeSt 6 X2- 464 ; and cases cited 

ante, p. 284, n. (ii) ; Rtg. v. Paaeoe^ 
1 Den. C. a 456. 

(s) Edlmay v. Reg.^ 17 Q. B. 
817. 


(/> Rtg. V. StowelU 5 Q. B. 44. 
ig) False swearing is also in Tarions 
cases punishable by the statute law ; 
see Arch. Cr. PL, 12th ed., p. 661. 

(4) See, per Maide^ J., Rtg. v. PhUl- 
2 Den. C. 0. 306. 

{i) Or. L. Com., 5th Bep., p. 23. 
See Lavey v. Reg.<, 2 Den. C. 0. 504 
{8. a, 17 Q. B. 496) ; Rtg. v. PhUU 
pottt^ Id. 302 ; Reg. y. Cookt^ Id. 462; 
Reg. Y. Millard^ Dearsl. 166 ; Reg. v. 
8iont^ Id. 251 ; King y. Reg.^ 14 Q. 

B. 31 ; Rtg. y. (Jhapman^ 1 Den. C. 

C. 432 ; Reg. y. Simmons, 1 Bell, 0. 
0. 168 ; Reg. y. Wettleg, Id. 193. 



874 


OFFENCES AGAINST THE SOVEREIGN, 


O^oncM 

the 

Piiblip 




suit or a oriininal prosecution ” (k ) ; it esteems all other oaths 
unnecessary at least, and therefore will not punish the breach 

of them (7)* 

An offcnco against tho Public Peace may bo constituted by 
an actual or by a constructive broach* of the peace, sc., by some^ 
act — as tho sending of a challenge or a threatening letter — 
haying a tendency to make others break the peace. 

Of actual broaches of the peace, the more important are 
riots, routs, unlawful assemblies, and forcible entries upon 
land, and in regard to thoso our legislature has at various times 
deemed it expedient to enact sj>cciiic ordinances. 

“ Biots, routs, and unlawful assemblies,” remarks Black- 
stone (m), “ must have three persons at least to constitute them. 
An tmlawfid nsmnhiy is when three or more do assemble them- 
selves together to do an unlawful act, as to pull down inclosures, 
to destroy a warren or tho game therein ; and part without 
doing it or making any motion towards it. A rotU is where 
throe or more meet to do an unlawful act upon a common 
quarrel, as forcibly breaking down fences upon a right claimed 
of common or of way ; and make some advances towards it. 
A riot is where three or more actually do an unlawful act of 
violence, either with or without a common cause or quarrel : 
os if they bent a man; or hunt and kill game in another’s 
park, chase, warren, or liberty ; or do any other unlawful act 
with force and violence ; or even do a lawful act, as removing 
a nuisance, in a violent and tumultuous manner.” Now it is 
material to observe that by our common law tho injury or 
grievance complained of and intended to be remedied by those 
who are parties to a riot, rout, or unlawful assembly, must be 
private, or, at all events, must concern a limited class only. In 
reference to this point, indeed, it is noticeable that the Statute 
of Treasons (n) declares that if “ any man ride openly or 


(A) 4 Bla. Com., p. 137. 

(0 Id. ibid. 

(m) 4 Com., p. 146 ; Havk. P. C., 


Book I., Chap. 65. 
(«) Ante, p. 863. 
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secretly, with men of arms, against any other to slby or to rob 
him, and to ta^e and keep him till he make fine for his deli- 
veranco, it is not the mind of the king nor his counsel that 
in such case it shall be judged treason ; but it shall be judged 
felony or trespass according to the laws of the land of olden 
time used, and according as the case rcquircth.” Upon which 
Sir M. Foster remarks (o) that the cases of assembling to kill, 
rob, or imprison are put tcay of exa/niple only^ and will not 
exclude others which may be brought within the same rule, 
that is, all vases which are of the like private nature (jo). 

With a view to preventing tumults and riotous assemblies, 
and for the more speedy and effectual punishment of rioters, 
the Statute 1 Geo. 1, st. 2, c. 5, (usually called the Riot Act), 
by reason of the proved inefficacy of various prior enactments, 
was passed ; its general effect {q) is to provide “ that if any 
twelve persons are unlawfully assembled to the disturbance of 
the peace, and any one justice of the peace, sheriff, under- 
sheriff, or mayor of a town, shall think proper to command 
them by proclamation (r) to disperse, if they contemn his 
orders and continue together for one hour afterwards, such 
contempt shall bo felony.” And, further, if the reading of 
the proclamation bo by force opposed, or the reader bo in any 
manner wilfully hindered from the reading of it, such opposors 
and hinderers, and all persons to whom such proclamation ought 
to have been made, and knowing of such hindrance and not 
dispersing, are likewise declared to be guilty of felony, wliich, 
on conviction, is now punishable by penal servitude for life or 
years, or imprisonment («). 


(o) Disc. High. Tr., p. 209. 

(2)) Cr. L. Com., 5th Rep., pp. 90, 
91. 

(q) See 4 Bla. Com.,p. 143 ; iZ. v. 
JameSf 5 Gar. & P. 153. 

(r) Of which a form is given in the 
Act (sect. 2). See E. v. Childf 4 Car. 
&P. 442. 


(«) 7 Will. 4 & 1 Viet. c. 91, B. 1 ; 
16 & 17 Viet. c. 99 ; 20 & 21 Viet. c. 
3. 

The duty of a magistrate in regard to 
the quelling of a riot is explained at 
length by Liltledale, J., in E. v. Pin~ 
vey, 5 Car. & P. 254 ; and see E. v. 
Kennettf Id. 282, n. 


Riot Act. 
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Likeume* by the 7 & 8 Goo. 4, c. 30, s. 8 (i), it is enacted 
that if any persons riotou&ly (u) and tumultuously assembled 
together to the disturbance of tho public peace, shall unlawfully 
and with force demolish, pull down or destroy, or beffin (x) to 
demolish, pull down, or destroy any church or chapel, or any 
house or building used in carrying on any trade or manufacture, 
or any machinery, &c., they shall be guilty of felony (y). 

Another oficnoo against the public peace consists in a forcMe 
entry or detainer, i.e., where possession is taken or kept of 
either house or land, with such number of persons and show 
of force as is calculated to prevent resistance and to deter the 
rightful owner from repelling the wrong-doors, and resuming 
his own possession ( 2 ). In ancient times, remarks Lord Den- 
man, 0. J. (a), violent acts were frequently committed in taking 
possession of property, sometimes by those who were really 
tho owners of tho property, sometimes by those who were not. 
To meet this mischief various statutes (i) wore passed, giving 
a groat and indeed violent power to the magistrates for it 
is thereby provided, that, upon any forcible entry or forcible 
detainer after peaceable entry into any lands, one or moro 
justices of tho peace, taking sufidcient power of the county, may 
go to tho place at which tho offence was committed, and there 
“ record tho force upon his own vifew as in case of riots, and 
upon such conviction may commit tho offender to gaol till ho 
makes fine and ransom to tho king ” (c). The justice more- 


(#) As to tbe offence hereby consti- 
tuted, see Reg, v. Jlowelf, 9 Car. & P. 
437 ; Reg, v. JIarris, Car. & M. 661 ; 
Reg. T. Simpson j Id. 669. 

(li) See Reg, v. Langford, Car. k 
M. 602. 

(jj) See Reg. v. Ilowetl, 9 Car. & P, 
487 ; Reg, v, Adams, Car. A'M. 299.; 
R. Y. Thomas, 4 Car. & P. 237 ; R. v. 
Price, 5 Car. & P. 510. 

(y) Which is punishable by penal 
servitude or imprisonment: 4 & 5 Viet, 
e. 56, 8. 2; 6 & 7 Viet. c. 10, s. 1 ; 


16 & 17 Viet. c. 99 ; 20 & 21 Viet. c. 
3. 

(z) Per Lord Tenterden, C, J., 
Milner r. Maclean, 2 Car. & P. 18 ; 
and in R. v. Smyth, 5 Car. & P. 204. 

(a) R. Y. Ilarland, 8 Ad. k E. 
828 . 

(5) 15 Ric. 2, c. 2 ; 8 Hen. 6, o. 9 ; 
31 Eliz. c. 11 ; 21 Jac. 1, c. 15. 

(c) 4 Bla. Com., p. 148; Arch. 
Just. P., 4th ed., vol. 1, pp. 464-474 ; 
R, Y. Wilson^ 3 Ad. & E. 817 ; R» y. 
Oakley, 4 B. & Ad. 307. 
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over is empowered by the statutes in question to summon a 
jury to try the forcible entiy or detainer complained of ; and, 
if the same be found by that jury, restitution of possession may 
be made, without inquiry into the liierits of the title being 
instituted (rf). The same object may likewise be effected by 
indictment preferred at the assizes — whore, on the finding of 
the bill by the grand jury, it is discretionary with the judge Cf 
assize, on ground shown by affidavit, to grant a warrant of 
restitution (<?). The proceeding under the statutes of forcible 
entry is thus peculiar, and has been said to furnish “ the only 
instance knovra to the law of England in which a party may 
be turned out of possession by ejt parte steps taken” (/). It 
may bo well to add, that a forcible entry is also indictable at 
common law ; although a mere trespass to laud> remediable by 
civil action, is not so {g). 

Amongst offences against the public peace may further 
properly bo included assault and battery, which will, however, 
bo more conveniently noticed in the ensuing chapter (A) ; and 
next in order must be mentioned offences against the Public oflbncea 
Rovenuo and Trade — as smuggling and fraudulent bank- 
ruptcy {i) — and offences against the Public Morals (J), Health, 
and Police, comprising, inter alia, bigamy (A), infringements mOT!a»»nd 
of the game laws, and nuisance, respecting which latter only 
will some few remarks bo here offered. 

A common nuisance, observes Blackstone (1), is an ofibneo Kuiaanct. 

“ against the public order and (economical regimen of tho 
state, being either the doing of a thing to tho annoyance of all 


(d) See note (c), p. 876. 

(c) R. V. Ilarlandf 8 Ad. & E. 
826. 

(/) Per Lord Denman^ C. J., 8 Ad. 
& K. 829. 

(g) Per Lord Kenyon^ C. J., R. r. 
WiUwi, 8 T. R. 360 ; R. v. Blokt, 
3 Burr. 1731. 

(A) Sect. 1. 


(i) See the stat. 12 & 13 Viet. c. 106, 
BS. 251 >253. 

O') See R, ▼. QwrVL^ 17 How. St. Tr., 
153 ; JR. V. Sedley, Id. 155, n.; R, r. 
WUUams, 26 Id. 653 ; R. y. Wilkes, 
4 Burr. 2527, 2574 ; ante, p. 837. 

(A) See the stat. 9 Geo. 4, c. 31, 

B. 22. 

(1) 4 Com., p. 166. 
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the king’s subjects, or the neglecting to do a thing which the 
common good requires;” the true nature of a common or 
public nuisance, and the test whereby to distinguish it from a 
private nuisance having been already pointed out (m), I need 
hero only remind the student that ‘common nuisances are such 
inconvenient or troublesome offences as annoy or endanger (w) 
tho community in general, and not merely some particular 
person or persons, and therefore, with a view to avoid multi- 
plicity of suits, are indictable only and not actionable. Of 
this nature are annoyances in highways and public rivers, by 
rendering tho same inconvenient or dangerous to pass, cither 
positively by actual obstruction, or negatively by want of re- 
paration (o). For which public nuisance the person so ob- 
structing, or the individual bound to repair, or tho parish at 
large in which tho obstruction has occurred, or want of repara- 
tion has been tolerated, may, according to circumstances, bo 
indicted Tho proper and ordinary (y) remedy, then, for 
obstruction of a public highway, whether by land or water, 
being by indictment (r), difficult questions not unfrequontly 
arise in determining whether tho road or river obstructed ts 
public, and whether the obstruction proved is such as may 
amount to a nuisance at common law. In reference to tho 
former of those points, the cases below cited may be con- 
sulted («). With reference to the latter it must bo remem- 
bered, that, although even a small offence cannot legally bo 
committed (/), yet tho consequences of an obstruction of a 


(m) Ante, pp. 94, 093, 757. 

(n) See v. Zesier, DearsL 4b B. 
209, 

(o) 4 Bla. Com., p. 167. 

(p) See Gibbons' Law of Nuisances^ 
Ac., 2nd ed., pp. 326 et seq. ; v. 
Jnhaha, of Jlomsea, Dearsl. 291. 

{q) There are many nuisances for 
which, under particular statutes, as 
Highway or Building Acts, proceedings 


may be taken before justices of the 
peace : Gibbons’ Law of Nuis., &c., 
2nd ed., p. 408. 

(r) Judgm. Mayor of Colcheater v. 
Broohe, 7 Q. B. 377. 

(s) R, V. Richards, 8 T. IL 634 ; 
Rcgm V, Betts, 16 Q. B. 1022 ; Reg* v. 
Petrie, 4 E. & B. 737. 

if) Per Lord Campbell, C. J., Reg. 
V. RimeU, 3 E. & B. 952. 
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public tborougbfare or navigable river may be “so sUgbt, 
uncertain, and rare ” as not to entail on tbe offending party 
criminal responsibility {u ) ; the question, however, whether a 
particular erection is or is not commune nocumentum (x), being 
in any given case for the jury (y). 

Besides nuisances of the kind above specified, wo have 
already seen that the carrying on of an offensive trade or 
manufacture is, when detrimental to the public, punishable by 
criminal prosecution. The creation or continuance of such a 
nuisance may, further, subject the individual who has created 
or continues it to the stringent provisions of the Public Health 
and Nuisances Bcmoval Acts (s). 


(«) R. V. Tindall, 6 Ad. & E. 143 ; 
per Crompton, J., 3 E. h 15. 953. See 
Rcrf» V. Charle^toorth, IG Q. B. 1012 ; 
R, V. Ward, 4 Ail. & K. 384. 

(a;) See Reg, v. Vann, 2 Dcu C. 0. 
325. 

iy) lieg. V. Beits, IG Q. B. 1022, 
1038. 


(r) The Acta above alluded to are 
numerous : see 11 & 12 Vicb. c. G3, 
and c. 123 ; 12 & 13 Viet. c. Ill ; 13 
& 14 Viet. c. 52 ; 16 & 1C Viet. c. 85; 
16 & 17 Viet. c. 128 ; 17 Ai 18 Viet. c. 
95 ; 18 & 19 Viet. ce. 116, 116, 121 ; 
23 & 24 Viet. c. 77. And see Reg, v. 
Harden, 2 E. & B. 188, 
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C&APTER III-. 

OPFEKCES AGAINST INDIVIDUALS. 

*rnE present Chapter will bo devoted to a brief inquiry re- 
specting certain criminal acts directed against the Person, 
Reputation, and Property of an individual — of which will more 
particularly bo considered the various species of Homicide — 
Assatdt — Libel ; Larceny, whether rimple or aggravated, and 
some kindred offences. 


Sect. I. — Offences etgamst tJie Persm and Rt^utation. 

The law of England recognises (independently of the crime 
of suicide) two degrees of cidpable homicide, murder and man- 
slaughter : it recognises also two degrees of homicide — eoecusahle 
and justifiahh — which do not expose to punishment. 

‘ Murder * is constituted by the kilUng of any person under 
the king’s peace tdth malice aforethought express or implied (o). 
* Manslaughter ’ may properly bo defined to be “ the felonious 
killing of another tcithout malice express or implied ” (ft), so 
that this offence differs from murder not in “ substance of the 
fact” (c), but in degree (rf); and whereas the indictment for 
murder charges that the prisoner did, on a. day named, “fe- 
loniously, -wilfully, and of his malico aforethought, kill and 


(a) 1 Ettss. Cr., 8rd ed., p. 482 ; 4 
Bla. Com., p. 195 ; 3 lust. 47 ; 9 Geo. 
4 , 0. 81, 8. 8. 

See Reg, v. Ma\vgrtdgt^ Kelynge, 
128 ; a, 17 How. St. Tr. 57; R, v. 
Lwrd JBgrwif 19 How. St. Tr. 1177; 
J2. T. Ea>*l FerrerSf Id. 685. 


(6) See 1 Hale P. 0., p. 449. 

(c) 1 Hale P. 0., p. 466. 

(c^) In the crime of murder, *Hhe 
killing is the substance and the malice 
prepense the manner of it:** Mack- 
alleg'd case^ 9 Bep. 67 b. 
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murder ” the deceased, the indictment for manslaughter 
charges merely that he did “ feloniously kill and slay ” the 
deceased (<?). 

The peculiar characteristic of murder, then, a^istinguished MnUce«x- 

^ . . .... . ^ . pros# or 

from manslaughter, is the ingredient m it of malice, either «“piwA 
express or implied ; the nature of express malice may ho 
illusti'atcd by the case where one person kills another with 
a deliberate mind and formed design — such design being 
evidenced by external circumstances discovering the inward 
intention (/) — as, for instance, in the case of duelling, which,, 
if it end fatally, is punishable as murder {(/). Implied malice 
is malice inferred or presumed by law from any dolibcrately 
cruel act committed by one person against another (A). Thus, 
if a man kills anotlier suddenly without any, or indeed without 
some considci’ablc, provocation, the law implies malice, because 
“ no Iverson, unless of an abandoned heart, would be guilty of 
such an act u 2 )on a slight or no appai’cnt cause ” (/) ; and if 
A. lays ijoison for B., which is taken by 0., against whom A. 
had no malicious intent whatever, the individual last named 
will clearly be gxiilty of murder (?). So if a man throw him- 
self into a river under such circimistances as render the act not 
voluntary on his part, as if violence be used to tho body or 
threats which oi)eratc on tho mind, ho is guilty of minder who 
drove deceased to the act which camsed his death, i.e., provided 
the apprehension were of immediate violence and apparently 
well founded (A). So, if two persons mutually agree to commit 
suicide together, and tho means employed to produce death 
take effect upon one only, tho survivor will, in point of law, bo 


(e) See Mr. Greaves’s ed. of Lord 
Oampbell’s Acts, p. 8G ; 14 & 15 Viet, 
c. 100, s. 4. 

(/) 1 Hale P. C., p. 451. 

(ff) Reg, V. Barronet^ Dears 51 ; 
Reg. V. Cuddy, 1 Car. & K. 210 ; 4 
Bla. Com., p. 199. See llehham v. 
Blackwood, 11 C. B. 111. 

{h) See, also, as to the legal meaning 


of the word “malice,” Raymond, 
C. J., R. Y, Oaehy, 17 How. St. Tr. 
4-5, and in R, v. Ifugglm, Id. 374-5; 
per Lord ElUnhorough, C. J., R, v. 
Picton, 30 Id. 488. 

(?) 4 Bla. Com., p. 200. 

(k) Per Erskhie, J., Reg. v. Pitts, 
Car. & M, 284 ; R. v. Evans, cited 1 
lluss. Cr., 3rd cj., p. 4S9. 
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guilly of miirdor (/). And if an individual do any act ■with 
regard to a human being, helpless and unable to pro'vide for 
itself, which must necessarily lead to its death, the crime 
amounts to ifturdcr. But if the circumstances were not such 
that the parties must have been a'Ware that the result would 
bo death, tlio offence would be reduced to manslaughter, pro- 
vided the death was occasioned by an unlawful act, but not 
such as to imply a malicious mind. For instance, if a person 
loaves a child at a man’s door where it is likely to be found 
.almost immediately and taken care of, it would be too much 
to say that if the child’s death were thence to ensue, 'the act 
done would amount to. murder. If, on the other hand, it were 
loft in an unfrequented place, on a barren heath, for instance, 
what inference could bo drawn but tliat the party left it there 
in order that it miglit die (m) P 

Malice, then, in general, may bo said to denote “ a 'wicked, 
perverse, and incorrigible disposition” («), and to emanate from 
** a heart regardless of social duty and fatally bent upon mis- 
chief ” (o ) ; the term ‘ malice aforethought ’ being however 
sometimes applied to a state of circumstances involving only 
malice in a legal sense, and where malice according to the 
ordinary signiHcation of the word does not exist (p). 

Now it is a very important rule of our law that all homicide 
is presumed to bo malicious, until the contrary is shown (g), so 
that any homicide will, in legal contemplation, amount to 
murder, unless where justified by the command or permission 


({) Reg. y, Aliaon, 8 Car. & F. 41S; 
R, y. Dyson, Buss. & By. £23. Sec 
R. y. Russell, 1 Mood. C. C. 3£d. 

(»») Per Coltman, 3., Reg. v. TFoi- 
Urs, Car. & M. 164 ; Reg. y. Waters, 
8 Car. it E. 864 ; Reg. y. Chandler, 
Dearal. 453. See Reg. y. Gray, Dcarsl. 
ft B. SOS, where the indictment was on 
the etat. 7 'Vmi. 4 and 1 Yjct. e. 85^ 
a. 2. 


son's ease. Id. 132 ; Reg. y, Tivey, 1 
Den. C. C. 63 ; Reg, v. Clttderay, 1 
Den. C. C. 614. 

(o) Fost. Disc. Horn., p. 257.* 

(p) Cr. li. Com., 4th Bep., p. 22 ; 
per Lord Denman, C. J., Reg. y. Tyler, 
8 Car. & P. 620. 

(S) 4 Bla. Com., p. 201 ; Foat. Disc. 
Horn., p. 265; 1 Enas. Cr., 3rd ed., 
p. 483. 


(») Foot. Diae. Horn,, p. 257 ; Ma~ 
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of the law — excused on the ground of accident or because done 
in self-preservation, — or alleviated into manslaughter by con- 
comitant circumstances (r). And where the question arises 
whether a homicide was committed wilfully and dialiciously or 
under cii'cumstanccs justifying, excusing, or alleviating it, the 
solution of the question, — are the facts alleged by way of justi- 
fication, excuse, or alleviation, true P is the pi’opcr and only 
province of tho jury. But whether, the truth of the facts being 
assumed, such homicide bo justified, excused, or alleviated, 
must bo submitted to the judgment of the Court ; in cases of 
doubt and difliculty, tho jury having a right to state facts and 
circumstances in a special verdict, and, where the law is clear, 
being directed by the judge in regard to it — ^matters of fact 
being still left to their determination (s). 

Precisely in accordance with the terms in which the above 
important legal presumption respecting homicide has been 
stated, is tho summing up of Tiudal, C. J., in liefjr. v. Green- 
acre (/), in tho course whereof ho remarks, that, “ whore it 
appears that one person’s death has been occasioned by tho 
hand of auotlier, it behoves that other to show from evidence, 
or by inference from the circumstances of tho case, that tho 
offence is of a mitigated character and docs not amount to tho 
crime of murder.” And in Hey. v. Kelly (»), liolfe, B., 
observes that primd, facie, when any man takes away tho life 
of another, tho law presumes that ho did it of malice afore- 
thought, unless there be evidence to show the contrary,” i. e. 
to reduce the killing to manslaughter, or to one or other of the 
inferior species of homicide (r). 

Various states of facts might readily bo suggested which 
would suffice thus to mitigate tho character of homicide. It 
will, in the first instance, be advisable however to observe, that 

(r) 4 Bla. Com. p. 201. (u) 2 Car. & K. 814. 

(s) Post. Disc. Horn., pp. 255, 258 ; {x) Per Park, J., Reg. v. Fither, 8 

Arch. Cr. PL, 12th ed., p. 115. Car. & F. 185. 

(t) 8 Oar. fc P. 35, 42. 


3 L 2 
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the eeuseniial distinctions hetwoen culpable homicide and such 
as is justifiable or excusable, as also between the two degrees 
of culpable homicide, will be found necessarily to depend upon 
the following considerations, viz. the mind and intention of the 
parly in doing the act which caused death — the particular 
occasion of the act and circumstances attending it — collateral 
grounds of legal policy (y). 

A case frequently occurring in practice, which raises diffi- 
culty in distinguishing between the legal degrees of guilt 
attaching to homicide, is where, some degree of provocation 
having been offered, ‘ the question is whether the homicide 
shall be accounted murder, or shall bo regarded as extenuated 
by provocation given and as amounting to manslaughter only. 
The law, indeed, whilst making allowance for the infirmity of 
man’s temper, ordains that a ferocious excess of violence, far 
beyond what the particular provocation called for, and which 
therefore cannot bo attributed to mere heat and passion so 
momentarily excited, shall not bo held justifiable, but shall be 
accounted murder ; it does not, however, attempt to define 
generally in what circumstances such excess shall bo deemed 
to .consist, or to lay down any precise test by which the ex- 
istence of ‘ malice aforethought,’ which we have seen to bo an 
essential ingredient in the crime of murder, may, in any con- 
ceivable case, be affirmed or negatived. If, upon a slight 
blow given, the party struck returned a moderate blow not 
likely to prove fatal, and death ensued, these facts would clearly 
not justify a conviction for murder. If, in a similar case, the 
offended party wore for a great length of time to continue his 
blows and not to desist until he had ascertained that life was 
extinguished, it might thcnco be easily inferred that the death 
resulted not from any sudden heat and passion caused by the 
original provocation, but that the excess was attributable only 
to a deliberate intention to kill (s). Nevertheless, between the 

(y) Or. L. Com., 4Ut B«p., p. 19. marks is taken f^m tbs Or. L. Com., 

(s) The substance of the above re- 4th Bep., p. 25 . 
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two exirome cases liero put, intermediate cases may arise in 
which the determination of perplexing questions of fact may, 
subject to judicial comments and advice, bo cast upon the jury. 

In every case of homicide upon provocation, observes Sir 
M. Foster (a), how great soever it be, if there is sufficient time 
for passion to subside and for reason to interpose, such homicide 
will be murder ; whereas, if the fatal blow bo struck in heat 
of blood, and without circumstances importing malice, the 
homicide will be manslaughter. No mere provocation, how- 
ever, can reduce homicide in degree below manslaughter. So 
that, although, if a man wore to kill another suddenly witliout 
provocation, the act would amount to murder, yet, if the pro- 
vocation were great and the retaliation immediate, the killing 
would be manslaughter only (h). If a person receives a blow 
and immediately avenges it with any instrument which ho 
may happen to have in his hand, then the offence will bo only 
manslaughter, provided the stroke is to bo attributed to anger 
arising from the previous provocation. But in dealing thus 
leniently with an ofiFondcr, our law requires two things : 1st, 
that there should be sufficient provocation ; and 3dly, that the 
fatal stroke should bo clearly traceable to the influence of 
passion arising from it. If a person denotes, by the manner 
in which he avenges a previous blow, that he is not excited by 
a sudden transport of passion, but is acting under the influence 
of that wicked disposition which the law terms ‘ malice ’ in the 
definition of wilful murder, then the offence would not be 
manslaughter but murder (c). A. uses provoking language 
or behaviour towards B., and B. strikes him, whereupon a 
combat ensues, in which A. is killed ; B. is guilty of man- 
slaughter, for the affray was sudden, the parties fought upon 
equal terms, and in such combats, upon sudden quarrels, it 

(а) Disc, llom., pp. 296 ; H, Gar. & P. 817 ; R. v. Hayward, 6 Id. 

V. Thomas, 7 Car. & P. 817. 157 ; R. v. Lynch, 6 Id. 824 ; Rcy. t. 

(б) Arch. Or. PL, 12th ed., p. 503. Kirkkam, 8 Id. 115. 

(c) Per Parke, B., R. t. Thomaa, 7 
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matters not who gave the first blow (d). But if B. had drawn 
his sword and made a pass at A., whose sword was undrawn, 
and thereupon A. had drawn, and a combat had ensued in 
which A. had been killed, this wojild have been murder : for 
B., by making his pass whilst his adversary’s sword was 
undrawn, evinced malice ; and A.’s endeavour to defend him- 
self, which ho had a right to do, will not exctise B. (d). No 
provocation by words or gestures only will indeed suffice to 
reduce the crime of murder to that of manslaughter (e) ; nor, as 
already stated, will every provocation by blows avail to do so, 
particularly when the prisoner appears to have resented them by 
using a weapon calculated to cause death. If, however, there 
be a provocation by blows which would not of itself render the 
killing manslaughter, but which is accompanied by insulting 
words and gestures calculated to produce a degree of exasperation 
equal to that which would be caused by a violent blow, the law 
would probably regard such special circumstances as reducing 
the crime of premeditated homicide to that of manslaughter (/). 

Again — all struggles in anger, whether by fighting, wrestling, 
or otherwise, arc unlawful ({/) ; so that if death result to one 
of the parties engaged in such contest, the individual causing 
it will bo guilty certainly of manslaughter, and perhaps even 
of murder. “ When,” observes liat/Iet/, J., (h), “ persons fight 
on fair tonns, and merely with fists, where life is not likely to 
bo at hazai'd, and the blows passing between them are not 
likely to occasion death, if death ensues, it is manslaughter ; 
and if persons meet originally on fair terms, and, after an 
interval, blows having been given, a party draws, in the heat of 


(tl) Post. Disc. Horn., p. 295 ; J^eg, 
V. Ata^vgridge, Kel. 12S. See Jl, v. 
Lord Byron y 19 How. St. Tr. 1177. 

(el Post. Disc. Horn., p. 290. 

If) Per PoUoch, C. B., JReg, v. 
Bhtrwoodf 1 Car. & K. 556. 

(^) Beg. V, Cannifff 9 Car, & P. 


(70 72. V. Whitcley, 1 Lew. C. 0. 
175-6.' 

Persons present at and sanctioning a 
prize-figlit which . ends fatally are in- 
dictable for manslaughter : B. t. Mur- 
pkyy 6 Car. & P. 103 ; B, t. Hargrave^ 
5 Id, 170 ; J2. v. Perkins, 4 Id. 537. 
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blood, a deadly instrument and inflicts a deadly injury, it is 
manslaughter only. But if a party enters a contest, danger- 
ously armed, and fights under an unfair advantage, though 
mutual blows pass, it is not manslau^iter but murder ” (*). 

There is one peculiar rule of our law, with regard to homi- 
cide, wliich requires- to be noticed, w'hereby a felonious purpose, 
though it be wholly unconnected with any design to occasion 
death, is made, in conjunction with an accidental killing, to 
constitute the crime of wilful murder. Thus, if an individual, 
shooting at a fowl with an intention to steal it, which intention 
must bo collected from the attendant circumstances, by pure 
accident kill a person not even known by him to bo near, the 
felonious intent in shooting at the fowl, when coupled with tho 
fact of a man being so killed, renders the individual committing 
this act legally guilty of tho crime of murder (k) ; though, if 
the shooting were done wantonl5iand without any felonious in- 
tention, the act done would barely amount to manslaughter (/). 

Even where tho act upon which death ensues is lawful or 
innocent, it must be done in a proper manner and with duo 
caution to prevent mischief in order that tho individual thus 
causing the death of another may be held excused. Thus 
parents, masters, and others having authority Jbro domes- 
tico, may give reasonable correction to those under their care, 
and if death thence result, without their fault, it will bo re- 
garded as accidental. But if t^ chastisement inflicted exceed 
the bounds of duo moderation, either in degree or in respect 
of the instrument iiscd, tho homicide thus committed will be 
murder or manslaughter, according to the circumstances of the 
case. If a schoolmaster correct his scholar with a cudgel or 
other thing not likely to kill, though improper for the pur- 

(t) See, per Ward, C. B.,, /2. v. pp. 40-1; Buss. Or., 3rd ed., vol. 1, p- 
Kidd, 14 How. St. Tr. 145, 540, 

(X?) Fost. Disc, Horn., pp. 258, 259 ; (V) Post. Disc. Horn., p, 259 ; per 

per King, 0. J., jB. v. CrUpe, 16 How. King, C. J., ubi supra. 

St. Tr. 80 ; Cr. L. Com., 1st Bep., 
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piose of correction, he will, if death ensue, bo amenable to a 
charge of manslaughter — ^if with a dangerous weapon likely to 
kill or maim, due regard being had to the ago and strength 
of either party, ho may bo answerable for murder (m ) ; for the 
using of a weapon from which death* is likely to ensue im- 
ports a mischievous disposition, and the law accordingly implies 
that a degree of malice attended the act, which, if death result 
from it, will bo murder («). 

Further, it is obvious that a person “ may bo culpable, either 
in the doing of an act rashly without knomng its nature or 
probable conscquoncos, or in the careless and incautious manner 
of doing it. In the former predicament are all cases where a 
person unacquainted with the effect of a powerful medicine or 
drug administers it to another ; or whorc a person rashly and 
imiu’ovideutly presents a gun at another and draws the trigger, 
not supposing it to be loaded, ^hen it is in truth loaded, and 
death residts ” (o). And, as a general rule dcduciblc fi’om 
decided cases, it may bo laid down that where death is caused 
by negligence without malice, the person guilty of such negli- 
gence will bo indictable for manslaughter (^>). If, indeed, a 
workman employed in the repair of a building, throws stones 
or rubbish fwm the house-top, and thereby kills an individual 
passing underneath, this act wall, in the eye of the law, amount 
to murder, manslaughter, or excusable homicide, according to 
the dcgi’co of precaution takew and the necessity for taking it. 
If the act wei’o done, W'ithout any kind of Avarning, in a public 
street, at a time when persons were usually passing, this might 
bo esteemed murder — if at a time when persons were not likely 
to bo passing, it would be manslaughter : if done in a retired 
spot where no persons were in the habit of passing, it would 
be homicide by misadventure (j). So, if a person, riding 

pn) Foat. Disc. Hnm., p. 262 ; per (o) Cr. L. Com., 7tili Bep., p. 20. 

IJolif 0. J., V. AViVe, 1 Ltl. Kaym. (p) Reg, v. SwindaU^ 2 Car. & K. 

144. 230 ; Reg, v. £ouv, 3 Car. & K. 123. 

(w) Per Naresy J., R, v. Wiggs^ 1 (q) See Arch. Cr. PI., 12th ed., p. 

Loach C. C. 378, n. 508, and the authorities there cited. 
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through a street slowly, and using reasonable caution to pre- 
vent mischief, rides over and kills a child which is heedlessly 
crossing the road, the result is purely accidental ; but if ho had 
used such speed as under the circumstances was not unlikely 
to occasion accident, the want of caution might render him 
amenable to a charge of manslaughter ; and were he to ride 
into the midst of a crowd at so furious a rate as that loss of 
life was likely thence to ensue and did ensue, ho might, by 
his wilful endangering of life, bo guilty of the crime of 
murder (r). 

With reference also to negligent treatment by medical 
practitioners, it lias been obsoiwed (s), that if a medical or any 
other man cause the death of another intentionally, that, of 
course, will bo murder ; but where a person, not intending to 
kiU a man, by his gross negligence, uuskilfulness, and igno- 
rance, causes death, ho is guilty of culpable homicide. If, 
tlioroforo, an operation, which results in the death of the pationt, 
be porfonnod by one whether duly qualified or not to act as a 
sm’gcon, the questions for the jury will be, first, whether the 
deceased died from the effects of the operation performed on 
him by the accused ; secondly, whether the treatment pursued 
by the prisoner towards the deceased was marked by negli- 
gence, unskilfulncss, and ignorance. 

The general doctrine applicable in cases such as now under 
our notice seems well established, that “what constitutes 
murder, being by design and of malice prepense, constitutes 
manslaughter when arising froi# culpable negligence *’ (<) of 
the accused ; such negligence being personal, not merely that 
of his servants (u). 

But although the neglect of a personal duty, when death 


(r) Cr. L. Com., 7tli R«p., p. 26. 

(«) Per MauUf J., Rey. v. White- 
head, 3 Gar. & K. 202, 204. See R. 
V. Long, 4 Car. & P. 423 ; R. v. Webh, 
1 M. & Eob. 405 ; R, ▼. Spilling, 2 


M. & Rob. 107 ; R. v. Van BvtcheU, 
3 Car. & P. 629. 

{t) Per Loi*d Catnphell, C. J., Reg. 
Y. Hughes, Dearsl. & B. 250. 

(it) Reg, V. Bennett, 1 Bell C. C. 1. 
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ensues as the consequence of such neglect, renders the guilty 
party liable to an indictment for manslaughter, this proposition 
holds true only where the neglect is personal, and the death 
was the immediate result of that personal neglect (x). Trus- 
tees appointed to repair roads, under a lecal Act, are not 
chargeable with manslaughter, if a person using one of 
such roads is accidentally killed, in consequence of the road 
being out of repair, through neglect of the trustees to contract 
for its duo reparation (y). ** In all the cases,” remarks Urle, 

J. (s), “ in which a party has been indicted for manslaughter, 
in causing death by his omission to perform a particular duty, 
I think the neglect of duty was immediately connected with 
the death, as in the case of careless driving on a railway, or 
of not supplying an infant with food. The present case does 
not fall within this class.” 

Lot us now turn, for a moment, to the consideration of 
anether class of cases, viz. whore homicide occurs in the 
course of resistance oflPorod to the enforcement of public 
justice. Policy, or rather necessity, obviously requires that 
every minister of justice should be protected, not only in 
executing any express sentence of the law, but also in doing 
every' act which the law obliges him to do in the administra- 
tion and advancement of justice. This principle, which is 
essential to the existence of the law as an imperative rule of 
conduct (ff), extends also to .the protection of all who either 
law'fully assist ministers of justice in executing their duties, or 
who, being mere private pertons, legally execute such powers 
as the law casts upon them, for the advancement of justice 
and the prevention of WTong (ft). Hence, where persons 
having authority to arrest or imprison, and using the proper 
means for that purpose, are resisted in so doing, and the party 
making resistance is killed in the straggle, this homicide is 

(a) Ant^ p. 831. 

(() See Cr. L. Com., 4th Rep., p. 

21 . 


(x) Rtg. ▼. Bennett, 1 Bell C. C. 1. 

(y) Reg. t. Poeods, 17 Q. B. 34. 

(z) Id. 89. 
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justifiable. On the other hand, if the party having authority 
to arrest or imprison, using the proper means, happens to be 
killed, all who take a part in such resistance will bo guilty of 
murder (c). 

"Where a defendant in a civil suit, being apprehensive of an 
arrest, flies from the officer of justice, who, in pursuing, kills 
him, this homicide may amount to murder or manslaughter^ 
according to circumstances ; for if the officer in the heat of 
pursuit, and merely in order to overtake the defendant, should 
strike him with a stick, or other weapon not likely to kill, and 
death should thence result, this will, at most, bo manslaughter, 
and may amount only to accidental homicide ; whereas, if a 
deadly weapon had been used, it would have been murder («?). 
The remark just made seems, indeed, to hold equally true 
whether the flight took place through fear of .arrest in a 
purely civil proceeding, or on a warrant for a bro.ach of the 
peace, or any other misdemeanor. Where, however, a felony 
having been committed, the felon flics from justice, it is the 
duty of every individual present to use his best endeavour to 
prevent his escape ; and if in the pursuit the party flying 
is killed, when ho cannot bo otherwise overtaken, this will bo 
deemed justifiable homicide ; for the pursuit was not barely 
warrantable but required by the law ; it being, moreover, the 
duty of an offender quietly to yield himself up to public 
justice (<•). 

It may readily be inferred, from what has boon above said, 
that, on a charge of homicide in resisting an arrest, the guilt 
of the offender may depend entirely upon nice and difficult 
questions belonging to the civil branch of the law, such as the 
technicsil regularity of civil process, or the precise duty of a 
minister of justice in its execution. In any case of tho kind 
alluded to, three points will bo found to deserve especial notice, 

(c) Post. Disc. Horn., p. 270 ; (e) Id., ibid. ; 1 Hale P. C., p. 481. 

MaekaLUf^B ease^ 9 Pep. 61 b. See Reg, ▼. Dadaon^ 2 Den. C. 0. 35. 

{d) Post. Disc. Horn., p. 271. 
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viz. ihe l^ality of the deceased’s authority (/), the legaKty of 
the manner in which he executed it {g), and the defendant’s 
knowledge of that authority. If an officer of justice be killed 
in attempting to execute a writ or warrant invalid on the face 
of it (A), or against a wrong person, or out of the district in 
which alone it could legally be executed, or if a private person 
interfere and act in a case where ho has no authority by law 
to do so (*), or if the defendant had no knowledge of the 
officer’s character or business (k), or of the intention with which 
a private person interferes, and the officer or private person be 
resisted and killed, the killing will bo manslaughter only (Z). 
Though if malice prepense bo evidenced — as if a man is taken 
into custody by a police officer without authority and out of 
revenge for the act shoots the officer — that is murder (»*). 
xtg.r. Sena. Ju V. Sertn (//), a qucstion somewhat analogous to the 
above was learnedly discussed, viz. as to the legality of the 
capture by a British man-of-war of a vessel alleged to be a 
slaver, and the lawfuhioss or otherwise of homicide committed 


Homicide — 

whore 

jueUAable. 


by her crew in attempting to regain possession of her after 
capture from the officer and men placed in charge of her by 
the Queen’s sliip. The accused, however, in this case were 
eventually acquitted, on the ground of a want of jurisdiction in 
our Courts to try the offence charged (o). 

Homicide, then, may bo of various kinds and degrees ; it 


(/) E, V. Thompson, 1 Mood. C, C. 
80 ; E, Y. Ford, Buss, k By. 329 ; E. 
Y. Curran, 3 Car. k P. 397. 

(g) E, V. Cooh, Cro. Car. 587. 

(h) See E. v. Hood, 1 Mood. 0. C. 
281. 

(t) Esg, Y. Phelps, Car. k M. 180 ; 
jR« Y. Ourvan, 1 Mood. C. C. 182 ; E, 
Y. Curran, 3 Car. k P. 897. See Eeg. 
Y. Price, 8 Car. k P. 282 ; Derecourt 
Y. Oorhishley, 5 E. & B. 186 ; ante, pp. 
698, et seq. 

(X?) See E. y. Woolmer, 1 Mood. C. 
C. 334 ; E, y. Howarth, Id. 207 ; 


Post. Disc. Horn., p. 298. 

{1) Arch. Cr. PL, 12th ed., p. 610 ; 
in the ensuing pages (pp. 511-516) of 
which standard Treatise, that parti- 
cular branch of the Law of Homicide 
above adverted to is folly considered. 

(m) Per Cochbum, C. J., Eeg. v. 
Sattler, Dearsl. & B. 541. 

(») 1 Den. C. C. 104. 

(o) See Eeg. y. Lopez, Dearsl. k B. 
525 ; Eeg. y. Sattlei*, Id. 539, and 
cases there cited ; Eeg. v. Cunningham, 
1 Bell G. 0. 72 ; Eeg. y. Lesley, Id. 
220 . 
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may Justifiable, as where a sheriff executes a criminal in 
strict conformity with his sentence ; or where, as above-men- 
tioned, an inferior officer of justice kills a person who forcibly 
and illegally resists capture, or who attempts the rescue of a 
prisoner (p) ; or where the death of an individual attempting 
to commit some atrocious crime is caused by the individual 
whoso person or property is threatened by his violence ; whore, 
indeed, a felony is attempted on the person, as robbery or 
murder, the party assaulted may repel force by force {q). A 
woman, in defence of her chastity, may lawfully kill an 
assailant;, and if an attempt be made to commit arson, or 
burglary, the owner of the dwelling-house, or any member of 
his ffimily, or even a lodger, may, in preventing the mischief 
contemplated, lawfully kill the assailant (r) . A mere trespasser, 
however, on the land of another, although aetbated by a felo- 
nious intention, could not legally bo shot at (s). And if A., 
finding a trespasser upon his land, beats and thus chances to 
kill him, he is guilty of manslaughter ; or, if there be added to 
the above state of facts circumstances evidencing malice, of 
murder (^). 

The authorities below cited will suffice to show, that, in 
some special cases involving circumstances of peculiar aggrava- 
tion, homicide may, in the absence of malice, bo reduced in 
degree from murder to manslaughter (»). 

Homicide may, also, be excusable ; as where it occurs by 
misadventure, t. e. where “ a man doing a lawful act without 
any intention of hurt, tmfortunately kills another ” {x) ; as if 
he were shooting at a mark in a place adapted for that pastime, 
and tmder circumstances which rendered it permissible. 

{p) Ante, pp. 890, 891. JR. ▼. Meade^ 1 Lew. C. C. 185. 

($) See Reg. Huntley^ 8 Gar. & K. (t) Post. Disc. Horn., p. 291. 

142. \u) Post. Disc. Horn., p. 296; R, 

(r) Post. Disc. Horn., p. 274; R. v. v. Manning^ T. Haym. 212 ; Reg. v. 

Htmt^ 1 Mood. C. C. 93 ; v. Levetty Fishery 8 Car. & P. 182; Reg, v. KeUyy 
cited Cro. Car. 538. 2 Car. k K. 814. 

(s) R. V. Scidlyy 1 Car. k P. 319 ; (x) 4 Bla. Com., p. 182. 

Reg, Y. Dodson, 2 Den. C. C. 35. See 
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So, homicide may by ignorantiafacti be rendered excusable; 
as 'where a man, intending to kill a thief or housebreaker being 
in his house, by mistake lolls one of his own family (y). And 
if a man receiving a drug from an apothecary or chemist, with- 
out any reason to suppose it to * be other than a salutary 
medicine, wore to administer it, being in truth deadly poison, 
his utter ignorance of the fact would excuse him (s). 

Again : there arc cases in which a man may be excused, 
who, to protect himself, in the course of a sudden broil or 
quarrel, kills his assailant; homicide when excusable under 
such circumstances being, however, with difficulty distinguish- 
able from manslaughter. He who in the case of a homicide 
by his hand, happening in the course of a mutual ccgiflict 
wherein he was engaged, would excuse liimself upon the ground 
of self-defence,*" must show, that, before a mortal stroke given, 
he had declined any further combat, and retreated as far as he 
could with safety, and also that ho killed his adversary through 
more necessity, and to avoid immediate death.” Should the ac- 
cused party fail in these particulars, ho ■will incur the penalties 
of felonious homicide (a). A., of malice prepense, discharges a 

pistol at B., and then runs away. B. pursues him ; where- 
upon A. turns back, and in his own defence kills B. This is 
murder (6). C. being assaidtcd by D. returns the blow, and a 
fight ensues ; C., before a mortal wovmd given, declines any 
further conflict, and retreats as far as he can with safety, and 
then in his OAvn defence kills D. This homicide is excusable, 
as being done in self-defence (c). 

The stat. 9 Goo. 4, c. 31, s. 10, pro'vddes that “ no punish- 
ment or forfeiture shall bo incurred by any person who shall 
kill another by* misfortune, or in his own defence, or in any 
other manner -without felony.” 

Lastly ; in connection with the ofienceof felonious hoxnidde, 

(if) 4 Bla. Com., p. 27. (fi) KeeL 129. 

{z) Cr. L. Com., 7th Bep., p. 26. (c) Post. Disc. Horn., p. 277 ; Seg. 

(a) Post. Disc. Horn., p. 277. v. Nailor, dted Id., p. 278. 
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and more particularly in regard to the jurisdiction of the Court 
and to the functions of the jury on a trial for homicide, the 
following observations suggest themselves 

1. "With respect to the jurisdiction of tho Coui*t, it is, by 
the 9 Geo. 4, c. 31, s. 8, enacted, that where any person (d) 
being feloniously struck, poisoned, or otherwise hurt upon tho 
sea, or at any place out of England, shall die of such stroke, 
poisoning, or hurt in England, or being feloniously struck, 
poisoned, or otherwise hurt at any place in England, shall die, 
in consequence thereof, upon the sea or abroad, the offence thus 
committed, whether amounting to murder or manslaughter, 
shall be triable in England. 

2. It is a precautionary rule, recognised on trials for felonious 
homicide, that proof be required of the finding of tho body of 
deceased ; for tuthis semper cst errare in acquietattdo qudm in 
puniendo — ex parte misericordiee qudm ex parte justitice{e). 
This role, however, is not altogether inflexible, as where the 
direct evidence brought before the jury is sufficiently strong 
to satisfy them that murder has really been committed (/). 

3. It is also a rule that no person shall be adjudged by any 
act whatever to have killed another, if that other docs not die 
within a year and a day after the stroke received or causo of 
death administered (</), Le. within a year exclusive of tho day 
on which tho mortal blow was given, or tho cause of death, 
if poison were used, was administered (A). 

4. Upon an indictment for murder, the accused party may 
be acquitted of tho murder and yet found guilty of man- 
slaughter (z), the homicide being tho main fact in issue, and 


{d) See Reg, v. Lewia^ Dearsl. & B. 
182 ; Reg, y, Azzopardi, 1 Car. & K. 
203. 

(e) 2 Hale P. 0., p. 290. 

(/) R, T. ffindmarsh, 2 Leach. C. 
C. 569. Reg, y. Uophine^ 8 Car. 
& P. 501. 

(g) 1 B-nss. Cr., 8rd ed., p. 505 ; 1 
Hawk. P. C .9 Book 1, Chap. 31, s. 9. 


{h) Cr. L. Com., 7th Rep., p. 27; 
Hawk. P. C., ubi sup. 

(i) A plea of autrefois acquit on an 
in^ctment for murder is good in answer 
to a charge of manslaughter and e eon- 
vereo : 2 Hale P. G. 246 ; Foster Disc. 
Horn., p. 329 ; cited per JMe, J., Reg, 
Y, Ga/glor, Dearsl. A B. 288, 293. 
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the existence of malice prepense in the mind of the accused 
being a circumstance in a^ravation only (A;). On such, 
an indictment Iho jury cannot, however, convict of ah 
assault (1). 

6. Further : It is a principle in law, that “ he who procureth 
a felony to bo done is a felon. If present, he is a principal ; if 
absent, an aecessorp before the fact ” (ni). And by a recent 
statute (11 & 12 Yict. c. 46, s. 1) (»), it is enacted, that if any 
person shall become an accessory before the fact to any felony, 
such person may bo indicted, tried, convicted, and punished, 
in all respects as if he were a principal felon (o). 

Next in order to the offence of homicide, felonious or other- 
wise, may properly be noticed assaults against the person, 
which are usually classified under two heads, aggravated and 
common assaults. Belonging to the 'former class of assaults 
aro some — ex. gr. an assault with intent to rob — ^which will 
.come under observation in the ensuing section; but in this 
place I may remind the reader that amongst aggravated as- 
saults which arc by express enactment constituted felonies, are 
included the stabbing, cutting, or wounding any person, or the 
causing to any person, by any means whatsoever, any bodily 
injury dangerous to life, with intent to commit murder {p) ; the 


(k) Co. Litt. 282, a. ; 1 Hale P. 0., 
p. 449; 2 Id., p. 302, See per V. 
Willtams, J., i?ep. 2 Den. C. 

C. 116 ; and per Jeinns, C. J., jRcff, ▼. 
JRM, Id. 92, cited post. 

(Q 14 & 16 Viet. c. 100, s. 10. 

(in) Post. Cr. L., p. 126. Such 
an accessory was the Earl of Somerset 
to the murder of Sir Thomas Overbury: 
2 How. St. Tr. 966. 

(n) As to which see Jleff. v. HitgKes^ 
1 Bell 0. C. 242 ; Reg^ v. Qaylor^ 
Bearsl. & B. 288. 

(o) As to the trial and conviction of 
acoeasories after the fiset, see 11 & 12 


Viet. c. 46, B. 2. 

As to accessories to manslaughter, 
see per Erle^ J., Beg, v. Gaylor^ Dearsl. 
& B. 291. 

To a misdemeanor, there are no ac- 
cessories : see Beg, v. Clayton^ 1 <}ar. 
k E. 128 ; Beg, v. Greewwood^ 2 Den. 
C. C. 453. 

(yj) 7 Will. 4 and 1 Viet. c. 85, s. 2. 

See Beg, v. Otesc, 8 Gar. & P. 541 ; 
Beg, V. Jones, 9 Id. 258 (which illus- 
trates the rule stated ante, p. 841, that 
* every one must be taken to intend the 
necessaiy consequences of his own 
act ') ; Beg, v. Gray^ Dearsl. & B. 308. 
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attempting to aidinimster poison to any parson, or to shoot at 
any person, &o;, with a like intent (q) ; the tmlawfully and ma- 
lieionsly shooting at any person, or the stabbing, cutting or 
wounding any person, with intent to maim, diejigure, or disable 
such person, or to do some other grmous bodily harm to him, 
or with intent to resist or prevent the lawful apprehension or 
detainer qf any person (r). And if upon the trial of an indict- 
ment for any felony, except murder or manslaughter, which 
alleges that the defendant did cut, stab or wound any person, 
the jury shall be satisfied that the defendant is guilty of the 
cutting, stabbing, or wounding, but are not satisfied that tho 
defendant is guilty of tiie felony charged in such indictment, 
the jury may acquit of the felony, and convict of the unlaw- 
fully cutting, stabbing, or wounding (s), which, under the 14 & 
15 Yict. c. 19, s. 4, is a misdemeanor. 

Again — any assault with intent to commit a felony; any 
assault upon a peace officer, or revenue officer, in tho duo exe- 
cution of his duty, or upon any person ''acting in aid of sw^ 
officer ; any assault upon any person with intent to resist or 
prevent the 'lawful apprehension or detainer of tho party so 
assaulting if), or of any other person for any offence for which 
he or they may bo liable by law to be apprehended or detained ; 
any assault committed in pursuance of a conspiracy to raise 
the rate of wages — is indictable as a misdemeanor (m). And if 
the accused be charged with an assault wiih intent to commit 
felony, and the evidence offered establish the assault, but fail 
in showing the intent, the defendant may, nevertheless, be 
convicted of a common assault 


(g) 7 Will. 4 and 1 Viet, o 85, a. 3. 
See Reg. v. WUliame, 1 Den. 0. 0. 39. 

(r) 7 Will. 4 and 1 Viet. c. 85, a. 4. 
See Reg, v. Calvert, 3 Oar. & K. 201 ; 
Reg. Y. Orifitht, 8 Car. & F. 248. 

(s) 14& 15 Viet, c.* 19, a. 5. 

(Q See Reg. y. Walker, Dearal. 358; 
R^. Y. Light, Dearal. & B. 332, 338. 
(tf) 9 Geo. 4, 0 . 31, 8. 25. 


(x) Arch. Cr. FI., 12tii ed., p. 541. 
It ia material to obaevYe, that the 7 
Will. 4 and 1 Viet. c. 85, a. 11, which, 
on the trial of any peraon for felony, 
where the crime diarged indudee an 
aaeavU, empowered the Jury to acquit 
of the felony and find a Yerdict of 
gniliy of an aaaanlt only, waa repealed 
the 14 A 15 Viet. c. 100, a. 10. 
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With a view also to the better proteotion of persons under 
the care and control of others, as apprentices or servants, the 
stat. 14 & 15 Viet. c. 11, s. 1, provides a special punishment 
** where the master or mistress of any such person shaU. unlaw-^ 
fully and maliciously assault such person, whereby the life 
of such person shall be endangered, or the health of such 
person shall have been or shall bo likely to be permanently 
injured.” 

Thus much for aggravated assaults. Let us then, in the 
next place, consider the liability attaching to one who makes 
an fimmlt or buttery on another, unattended by any of the 
aggravating circumstances above specified. At a former page (y) 
has been stated the signification of either of the words just used 
in connection with purely civil proceedings ; and, referring the 
reader to what has been there said upon the matter in question, 
it will hero suffice merely to add that, according to our writers 
upon criminal law, an “ assault ” is an attempt or offer, with 
jpree and violence, to do a coi-poral hurt to another, — as by 
striking at him cither with or without a weapon, or presenting 
a gun at him if within range, or by pointing any ^her danger- 
ous weapon at him whilst standing within reach of it, or by 
holding up one’s fist at a man, or by any such like act done in 
an angry threatening manner, under circumstances denoting 
an intention, coupled with a present ability, of carrying the 
throat into execution (s) ; or by encouraging a dog to bite a 
man (<i) ; or by unlawful imprisonment (2i) ; though words only 
cannot constitute an assault (c). A “battery ” includes any 
injury, however slight, actually done to the person of another 
in an angry, revengeful, rude, or insolent manner — even touch- 
ing the person of another against his consent might constitute 
n battery (d). 

(y) Ante, p. 66*. (6) M., p. 758. 

(«) Hawk. P. C., Book 1, Chap. 62, (e) Hawk. P.*C., Book 1, Chap. 62, 

B. 1 ; 1 Bast, P. C., p. *0J. b. 1. 

(a) Bobb. Cr., 3rd ed., vol. 1, p. (d) Id., b. 2 ; Oowa-d ▼. Badddey, 
751. 4 H. a H. 478, 481. 
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In what an assault may consist will sufficiently appear from 
the above general remarks, coupled with what was said upon 
this subject at a former page (e). It may he well, however, 
further to observe, that although an assault cannot in law be 
committed on one who actually consents thereto (/), yet 
where non-resistance to on act is obtained by fraud, such act 
maff constitute an assault (y). There is an appreciable differ- 
.ence between consent and submission or non-resistance in- 
duced by malpractice (A), or resulting from weakness of in- 
tellect (») ; for although every consent involves a submission, 
it by no means follows that a -mere submission involves con- 
sent (^). It seems clear, too, that the fact of consent will 
in general be immaterial where ai^ actual battery, and breach 
of the peace, has been committed (/). 

Without attempting to specify the various matters available 


The indlcttnent for an assault and 
battery charges that the defendant ‘Mn 
and upon one A. B. unlawfully did 
make an assauliji^and him, the said A. 
B., did then beat, wound, and ilbtreat, 
&c.” 

Inasmuch as every battery includes 
an assault, if, on an indictment for an 
assault and battery, the assault is ill 
laid, the defendant may be convicted of 
the battery : Hawk. F. 0., Book 1, 
Chap. 62, s. 1. 

(e) Ante, p. 664, where the cases are 
collected. 

See also 72. y. Nichol^ Russ. A Ry. 
130 ; R. y. Ronnski, 1 Moo. C. C. 19. 

{/) ^9^ V- TZeoff, 1 Ben. 0. C.- 
377 ; Reg. y. MaHin^ 2 Moo. C. 0. 
123. 

ig) Reg. y. Case, 1 Den. 0. C. 680 ; 
Reg. y. Saunders, 8 Car. & P. 265 ; 
Reg. y. Williams, Id. 286. See Reg. 
y. Clarke, DearsL 397 (following R. 
y. Jeudeson, Russ. & Ry. 487) ; Reg. y. 
Hansim, 2 CSar. & E. 912 ; Reg. y. 
Stanton, 1 Car. A K. 415. 


(4) See Reg. v. Case, supra. 

(i) Reg, V, Fletcher, 1 Bell, C.C. 63, 
and cases there cited. 

Qc) Per Coleridge, J., Reg. v. Day, 
9 Car. A P. 724. See Reg. v. CamjpUn, 
1 Den. C. C. 89. 

(1) In 1 Den. C. C. 380, n., occur 
the following remarks, apimsite to the 
above point, by the learned Reporter : 
— An assault seems to be any sort of 
personal ill-usage, short of a battery, 
done to another against his consent. 
Therefore such act done with consent 
is no breach of the i)eace or crime. A 
battery is simply a beating, or some act 
which the law deems equivalent. It is 
not only a trespass, but a breach of the 
l^eace, and, though done with consent, is 
prim4 facie illegal. Therefore, the con- 
sent of each party in a prise 6ght does 
not legalise the battery, though it nega- 
tives the mere assault. In such a ease 
the rule would seem to apply, that 
‘ license to beat me is void, because it 
is against the peace.*” See MaXtKiw v. 
Ollerton, Comb. 218, 


3 M 2 
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by way of defence to an indictment for an aasanlt, of wbioh 
indeed the more important have been already sufficiently in- 
dicated (m), I would add, ihat an actionable injiuy amounting 
to an assault, or oven to a battery, is not necessarily indictable, 
ex. gr., if it be purely accidental («) ; and it is laid down as a 
general rule, that the same facts which would make a killing 
homicide by misadventure will afford a good defence upon an 
indictment for a battery (o). Although, moreover, a convic-, 
tion on a criminal charge does not per se constitute any defence 
to a civil action founded on the transaction out of which such 
charge originated, yet the Court of Queen^s Bench has declined 
to pass sentence for an assault, whilst an action was pending 
for the same trespass {p). And^it should be borne in mind, 
that, by the stat. 9 Geo. 4, c. 31, ss. 27 and 28, justices of 
the peace are invested with a summary jurisdiction to hear 
and determine any charge of common assault and battery, and 
on conviction to punish the offender by fine, and, in default of 
pa 3 rment thereof, by imprisonment. If, however, the justices, 
upon the hearing (g) of any such charge, i^all d^|^ the offence 
not to be proved, or shall find the assault and battery to have 
been justified, or so trifling as not to merit any punishment, 
and shall accordingly dismiss the complaint, they are required 
to deliver to the accused party a certificate of the fact of such 
dismissal, and such certificate, or payment of the fine, or en- 
durance of the imprisonment awarded, will operate as a bar to 
any subsequent proceeding, civil or criminal, in respect of the 
same cause. But justices of the peace have no summary juris- 
diction in the ease of an assault or battery accompanied by an 

(m) Ante, p. 666. And see, per derwood v, Sewton, Str. 696 ; J>iekan- 
Xioid Abinger, 0. B., JZep. ▼. Meredith, eon r. Wateon, T. Jones, 206. 

8 Gar. A P. 690, nrho sayi^ tlist, “ to (o) Arch. Or. PI., 12th ed., p. 626. 
snpport a charge . of assault, you must ' (p) JK. t. Mahon, 4 - Ad. A B. 676. 

show an assault wbioh could not be Boo Bx parte Anon., Id. 676(a). 
juMifiod if an action wore brought for (j) See Tmmdi^ ▼. Tedd, 6 0. B. 

itad leave and license pleaded.** 663. 

in) JR. r. Om, Str. 190. See OH. 
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attempt to commit felony, or where from any other circumstance 
the assault in question appears to be a fit subject for prosecution 
by indictment, or where the title to land is broi^ht in question, 
or in some other oases. 

The offence of libel against an individual (to which species inMi. 
of libel the following remarks will be restricted) observes a 
learned writer upon that department of our criminal law(r), 
consists in the act of publishing the defamatory matter sot 
forth on the record in the sense attributed to it by the innuendos, 
with the intention alleged in the iudictment — ^viz. to injure, 
vilify, and prejudice the prosecutor, and to deprive him of his 
good name, &c., and to bring him into pubUc contempt (s) — 
maliciously, without any legal justification or excuse. 

Now, on examining the constituent ingredients in this 
offence as above set forth, we shall observe that the fact of 
publishing the illegal matter, and of its being published in tho 
particular sense assigned to it (^), the existence or non-ex- 
istence of %e circumstances relied upon as affording a legal 
justification or excuse for the alleged Kbel, and, generally, the 
question whether the act of publication charged was done 
maliciously or wrongfully (it), are properly for the decision of 


(r) Starkie on Slander and Libel, 
2Dd ed., roh 2, p. 827. 

The definition of a libel is i^yen ante, 
p. 718. 

{») See the form of an indictment 
for libel, Arch. Or. PL, 12th ed., p. 
694. 

(t) The jnry should read the paper 
stated to be a libel as men of common 
understanding, and say whether, in 
their minds, it oonyeys the idea im- 
puted : ” per BuJUer^ J ., JB. y. 

2 T. B. 206. 

(«) In R. r. Shipley, 4 Dongl. 177, 
Athhurst, J., observes, that “every 
man (who is of suffident understanding 


to be respondble for his actions) is sup- 
posed to be cognisant of the law, as it is 
the rule by which every subject of the 
kingdom is to be governed ; and, there- 
fore, it is his business to know it (ante, 
p. 830). If, therefore, a man pub- 
lishes that which the law says is trea- 
sonable, seditious, or rebellious, the 
alleging in the indictment or informa- 
tion that the party did it with a libel- 
lous or seditious intent, is a mere matter 
of legal inference from the fact of pub- 
lication, and not the object of proof 
either on the one aide or the other.** 
“But, where the fiu$t of publication is 
ambiguous (as where it may be a doubt 
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ihc jtity. Wliereas, it will be for the Court to detenuine 
wbetber the facts proposed to be proved would, when proved, 
suffice in law tp constitute a publication {x) and to support the 
innuendos ; it will be for the Court to say whether the matter 
charged as libellous is so in law-— and whether the facts ac- 
companying tho publication amount to a legal justification or 
excuse for it (y). 

Before tho passing of Mr. Fox’s celebrated Libel Act in the 
year 1792, it was judicially laid down, that, although it was 
tho province of the jury thus to detormino the fact of pub- 
lication, and whether or not tho libel meant that which it was 
alleged iu tho indictment to mean, it was exclusively tho pro- 
vince of the Court to say whether such meaning were criminal 
or not ; and that, if the jury should disregard tho opinion of 
tho judge in rcsj)ect to this point, they would violate their 
oaths and duty (s) ; the practice, accordingly, on a criminal 
trial for libel, at tho time alluded to, was this : — ^whorc no facts 
or circurashinces appeared raising any justification or excuse 
for tho alleged libel in point of law, and where consequently 
there was no real question of intention to bo left to the jury, 
tho Court directed them to find a verdict of guilty if they were 
satisfied as to tho fact of publication, and the truth of the in- 
nuendos set forth in tho indictment ; although, if the alleged 
libel were in point of law no libel, tho defendant might have 
arrested tho judgment by reason of the defect, whch would in 
that case bo apparent on tho record (a). Strong opinions 
being entertained, however, adverse to this mode of procedure 


whether the {tarty pulled the paper out 
of hie pocket by accident or on pnrpoee, 
or whether he gave («e paper instead 
of another, or any each aappoeable 
oaae), there the nuuum holds, that 
aotu non &oit ream idei noiB sit rea.” 
See A T. Watton, 8 a & C. 257. 

(a) Ante, p. 729. 

(y) Stark, on Slander and label, 2nd 
ed., toL 9, pp. 827-331. See Gregorjf 


V. Jteff., 12 Q. B. 957. 

(z) See HalL Const. Hist. Eng., Sth 
ed., vol. 8, p. 169. 

(a) Stark, on Slander and Lthel, 2nd 
ed., Tol. 2, p. 834. Se^ per Lord 
Mantfield, C. J., R. t. WooiifaU, 6 
Burr. 2666 j S. t. Wither*, 8 T. E. 
428 ; J2. T. jDean l8l^ AeopA, Id., n. 
(a) ; R. T. Sh^pleg, 4 Bongl. 78 ; 21 
How. Sk Tr. 847. 
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by many, apprehensive that tiie liberti^ of the subject might 
be thus threatened, the statute above referred to (32 Geo. 3, 
c. 60) was passed ((), enacting by its first section, — ^which was 
declaratory of the law and designed to put prosecutions .for 
libel on the same footing as other criminal cases (c ) — that on 
every trial of an indictment (</) for a libel, the defendant having 
pleaded not guilty, the jury sworn to try the issue thus raised 
may give a general verdict of guilty or not guilty upon the 
whole matter put in issue upon such indictment, and shall not 
be required or directed by the presiding judge to find the 
defendant guilty merely on proof of the publication by him of 
the paper charged to be a libel, and of the sense ascribed to 
the same in such indictment. The 2nd section of the Act, 
however, provides that on every such trial the judge shall, 
according to his discretion, give his opinion and directions to 
the jury on the matter in issue, between tlie Crown and the 
defendant, in like manner as in other criminal cases, the jury, 
(under sect. 3) being also entitled in their discretion to return 
a special verdict, and the defendant, after an adverse verdict, 
being entitled (sect. 4) to move in arrest of judgment as ho 
might have done before the Act. 

The effect of the statute above abstracted seems to have been 
simply to restore in criminal trials for libel the ordinary course 
and practice of the common law (e). Long, indeed, before 
Mr. Fox's I4bel Act, and from its date down to the passing of 
the recent very salutary enactment, 6 & 7 Viet. c. 96, the truth 
of the charges contained in a libel afforded no ground of defence 
to an indictment or criminal information for publishing it (/). 

“ The truth of such charges could not " then bo given in 
evidence under a plea of not guilty, and no special justification 

<2) See 22 How. St. Tr. 294. (c) stark, on Slander and libel, 2nd . 

(c) Per Parke, B., PamUer r. ed., toL 2, p. 8S2. 

CoupteMd, 6 M. & W. 108. (/) See HaU. Const. Hist. Eng., 8th 

(d) The statnte applies also to the ed., tdI. 8, p. 169, n. 
trial of an infbrmaticm for libel. 
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on tho g[FOund of truth could be pleaded. It was even said^ 
that * the greater the truth the greater the libel.* The legis- 
lature,’* however, “thinking that such a maxim misapplied 
brought discredit on the administration of justice, and that 
under certain g^uards and modificati<Jns tho truth of the charges 
might advantageously be inquired into, and m^ht be permitted 
to constitute a complete defence,” passed the statute last re- 
ferred to (jf) \ by tho 6th section whereof the defendant may 
now, in answer to an indictment for libel, allege the truth of 
the matters charged tlicrein in the manner required in pleading 
a justification to an action for defamation, and may further 
allege that it was for tho public benefit that tho said matters 
charged should bo published, and the particular fact or facts 
by reason whereof it was so. If a plea of tho kind just specified 
bo pleaded, tho defendant will bo entitled to give evidence of 
tho truth of tho matters charged as libellous, by way of de- 
fence to tho indictment ; and “ tho truth of tho matters charged 
may” then “bo inquired into but shall not amount to a de- 
fence, unless it was for the public benefit that the said matters 
chargod should bo published.” Issue being taken on this plea, 
and the defendant being convicted, it is competent to tho 
Court in pronouncing soutonco to consider whether the guilt of 
tho defendant is aggravated or mitig*ated by tho plea pleaded, 
and by tho evidence given to prove or disprove tire same. 

It is clear, that, if to a plea of justification tl\e prosecutor 
replies that the defendant wrongfully published the libel chaiged 
in tho indictment without tho cause alleged, and issue is joined 
upon this replication, the prosecutor will be entitled to a ver- 
dict, unless tho defendant establishes the truth of aU the 
material allegations in the plea, the only function allotted to 
tho jury in tho caso supposed being to say whether the whole 
plea is proved or not. If they find that it is proved, tho 
defendant is acquitted. If they think that it is not, they are 


(9) Judgm. lUg. ▼. iVewmaii, 1 B. & B. 578 ; 8. O. Beud. 85 . 
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to dedaro that &e defendant wrongfully published .the libel 
without the cause alleged, and he is convicted. The jury are 
then fiincti officio (A), and nothing will, remain save for the 
Court to pass sentence on the defendant. In doing so, how- 
ever, the just measure of punishment to be awarded may 
materially depend upon the hona fldec or otherwise of the 
unsuccessful plea of justification, and on the nature and weight 
of the evidence given under it (A). 

A comparison of the 4th and 5th sections of Lord Camp- 
bell’s Libel Act will further show that tlie punishment 
assigned by the legislature to the publislier of a defamatory 
libel varies according as he did or did not know it to bo false* 
And under sect. 7 of the same statute, when evidence has been 
given establishing a presumptive case of publication against 
the defendant by the act of any other person by his authority, 
it is competent to him to prove that the publication in question 
was made without his authority, consent, or knowledge, and 
that the said publication did not arise from want of duo care 
or caution on his part. Also, by sect. 8, the defendant, if 
acquitted on a prosecution, at suit of a private prosecutor, for 
a defamatory libel, wiU be entitled to recover from him his 
costs, whereas if the defendant fails upon a special plea of 
justification, he wiU hav^T to pay the costs sustained by the 
prosecutor by reason of such plea. 

Besides the procedure by indictment for a libel on an indi- 
vidual, a criminal information {i) will in some cases be granted 
by the Court of Queen’s Bench, ex. gr., where the libel con- 
veys imputations of a serious nature, and is declared by affi- 
davit to be false (A). The applicant for such criminal infor- 


(fi) Judgm. Reg. t. Neuman^ 1 B. 
U B. 573-4 ; 8. O.^ Deanl. 85. 

(t) Ab to vhich, Bee ante, Bk. L 
Chap. 5. 

(it) See Reg. y. Nevman^ IB. & B. 
268; 8. a. Deanl. 85; Ex parte 
Duke of Marlboraughf 5 Q- B. 955 ; 


Reg. T. Oregory, 8 Ad. & B. 907 ; Ex 
parte Chapman^ 4 Ad. & B. 773. Ab 
showing under what circumstances 
words spoken are indictable^ see per 
0. J., Reg. r.*Largleg^ 6 Mod. 
124^ and in R. v. Rear, 2 Salk. 417. 
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matioii liDwevor, wtcthor it be granted or refused, is understood 
to waive his rigbt of afterwards bringing an action for the 
libel in question, unless the Court, on bearing the whole 
matter, shall otherwise direct (/). 

Further, it remains but to add 'that not merely will the 
actual publisher of a libel be amenable to our criminal law ; 
so will ho bo who shall threaten to publish any libel upon any 
other person, or shall directly or indirectly threaten to print or 
publish, or propose to abstain from printing or publishing, or 
otter to prevent the printing or publishing of any matter or 
thing touching any other person “ with intent to extort any 
money, or security for money, or any valuable thing from 
such or any other person, or ■with intent to induce any person 
to confer or procure for any person any appointment or office of 
profit or trust ” (/«). 

Such is the state of our criminal law at the present day in 
regard to offences against the reputation of individuals, amended 
as it has been ■with a threefold view — for the better protection 
of private character — for moro eftectually securing the liberty 
of the press — and for the prevention of abuses in exercising 
such liberty («). 


Sk(t. II . — Offences against Property. 

The brief inquiry respecting some of the ordinary Offences 
against Ih-opcrty, and the attempt to distinguish between 
them, which will here be made, may conveniently commence 
with an analysis of the cruuo t)f Simple Larceny— i, e. larceny 
at common law', or, as Blackstone (o) describes it, “plain 
theft, unaccompanied ■with any other atrocious circumstance.*’ 

Simple larceny may bo defined to be ‘ the wrong^ful taking 
and carrying away of the personal property of another, with a 

fO Cole OB Grim. Inform., p. 19. c. gs. 

(m) ear Vlot. o. 96, >. 3. (o) 4 Oom. p. 229. 

(n) 8m the preamble to 6 & 7 Viet. 
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felonious intent to convert it to the taker’s own use, without 
the consent of the owner’ (j>). This offence is specially 
characterised by one ingredient, viz. ‘’a wrongful removal 
(taking and carrying away) of the property of another, whether 
it be effected without consent or by consent obtained by in- 
timidation or fraud, so as the owner consent not in tho latter 
case to part with his entire right of property, but with the 
temporary possession only” (g). And, accordingly, the indict- 
ment for larceny chaises that the accused did “ feloniously 
steal, take, and carry away”, goods and chattels, therein 
specified, of 0. D. (r). 

It may be advisable at once to notice that of certain things or what 

. ® Miiufjfs lar- 

larceny cannot by our common law be committed. For, — 1. c*miiot 

J J 'bo commit- 

Our common law holds exempt from being the subject of 
larceny whatever is attached to or savours of the realty (s). Tiling, at- 
For this rule various subtle reasons have been assigned; but 
whether it originated in the notion that the severed portion of 
the realty, though removable and actually removed, was, in 
legal construction, still adhering to tho freehold, and therefore 
incapable of removal; or that tho wrong-doer acquired some 
sort of proporiy in tho severed chattel; or that it never was a 
ch||ttel in the possession of tho owner of tho realty (Q; the 
reason is alike unsatisfactory to modem intelligence. How- 
ever, tho taking of chattels real, or anything savouring of the 
land, as a box of title-deeds, or charters that concern it, is at 
common law no larceny (m). Nor can larceny bo committed at 


(l)) See the opiniou of the judges in 
HarttmoiiCs case, 2 Leach, C. C. 1089 ; 
Judgm. Reg. v. Thurhom^ 1 Den. O. 0. 
388. As to the correctness of adding to 
the above definition, that the taking 
was lueri caued^ see Reg. v. /ones, 2 
Car. & K. 236, and cases cited, post^ 
p. 914, n. (<;). 

($) Cr. L. Com., 4th Kep,, p. 50. 

(r) Sir M. Hale’s caution as to proof 
of the ewrpUB delUti in cam of murder 
(antei p. 895) does not apply in regard 


to larceny; Reg. r. Burton^ Deard. 
282. See Reg. v. Samways^ DearsL 
871- 

(a) See Reg. v. Jones, Dcarsl. & B. 
555 ; Reg. v. Rice, 1 Bell, C. 0. 87, 
where the indictment was tinder the 
stat. 7 & 8 Geo. 4, c. 29, s. 44. 

(e) Cr. L. Com., Ist Bep., p. 15. 

(u) 1 Hale P. 0., pp. 509, 510 ; per 
Alderson, B., Reg. v. IVatts, Dearsl. 
334. See the 7 & 8 Geo. 4, o. 29, 
8. 23. 
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common law of standing corn (a;), nor of firuit from a tree which ^ 
is growing, “because, from its adherence to the freehold, it is 
not larceny to steal the tree itself” (y). 

2. It is a rule of our common law, frequently recognised by 
the legislature (a), that larceny canncot be committed of a chose 
in action, as a bond, bill of exchange, &c. (<*), which is but 
evidence of a right, and stealing the evidence of a man’s right 
does not interfere with the right itself (b). This rule does not, 
however, extend to “documents of title importing property 
in possession of the party” (c). 

In conformity with the peculiar doctrine above stated, 
an indictment will hot lie for stealing a stamped agree- 
ment, though, if unstamped, a distinction must be noticed 
between an instrument which without a stamp is wholly void, 
and one which may at any moment be rendered available by 
having a stamp impressed upon it. In the former case, 
paper upon which tho agreement was written might be the 
subject of larceny (d) ; in the latter case it could not be so, for 
it would bo evidence of a chose in action (e), and a higher 
character having been given to it, its character as a piece of 
paper would bo thereby absorbed (/). 

3. A corpse is not the subject of property (y). An^ of 
animals ferw nafiirm, unreclaimed and unconfined, nay even 
of some domesticated animals, ex. gr. dogs, which are in their 


(ae) 1 Halo, P. C., p. fitO. 

(y) H. V. Martifi, 1 Leaab, C. C. 
171. See the 7 & 8 Geo. 4, e. 29, ss. 
88, 39, 42. 

(i) See, for inetaaoe, the 7 ft 8 Geo. 
4, e. 29, 8. fi. 

(a) 8 Rej). 33 b ; J2. ▼. Mead, 4 Car. 
ft P. 838 ; JZey. t. Powdl, 2 Den. C. C. 
403. 

(8) Per Lord CamjAell, C. J., Rtg, 
T. fToN^ Deard. 382 ; per Aldcrton, 
B., Id. 884. 

(e) Jteg. T. JforrwoN, 1 Bell, G. 0. 
188, 168*7, and caaee there cited. 


(<0 See per Beardsley, J., The Peo- 
ple T. LoomU, 4 Depio (U. S.) B. 881; 
Beg. V. Morris, 9 Car. ft P, 849; Beg. 
T. Perry, 1 Den. C. C. 69 ; B. v. Mead, 
4 Car. ft P. 888 ; JZ. t. Walker, 1 
Mood. C. C. 185. 

(e) Beg. y. Watts, Deard. 826, 882. 
(/) Per Coleridge, J., Desnd. 884 ; 
Jndgm. Beg. y. Morriton, 1 Bdl, 
C. C. 164, citing B. t. Westieer, Str. 
1138 ; see JZey. y. Godfrey, Deard. ft 
B. 426, 429. 

(y) 4 Bla. Com., p. 286. 
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Datoie unfit for human food (A), larceny cannot, unless by 
virtue of some express provision of the statnte law (»')> be 
committed. 

In modification of the above-mentioned doctrines of our 
common law, various enactments have from time to. time been 
passed, containing important provisions with regard to tho 
felonious removal of various things annexed to' tho freehold ; 
with regard to instruments coming within the class of choses 
in action; with regard also to various animals, of which 
larceny could not, without the interposition of tho legislature, 
have been committed (k). 

Let us now consider seriatim tho various ingredients in, and 
points of practical importance connected with, the crime of 
larceny. 

To constitute this ofienco, the chattel feloniously taken must 
have been tho property, absolute or special ({), of its alleged 
oumor. And cases do sometimes occur in which a doubt may 
exist as to the party in whom the ownership of or property in 
a chattel was, at the time of its assumed wrongful conver- 
sion, really vested. In Reg. v. Smith (m), tho following facts 
appeared in evidence: the prisoner, professing to be about 
to^pay the prosecutor some money duo to him, produced a 
receipt stamp, which the latter filled up for the amount men- 
tioned by the prisoner, who then, without paying the money 
due, went away with the receipt, intending to defraud the 


(A) T. Rotmuon, l.Bell, 0. C., 
84 ; R. y. Spearing^ Rubs. A Ey. 260 ; 
R. y. Broeikt, 4 Car. k P. 131 ; Reg. 
y. Cheafer, 2 Den. C. C. 361 ; Reg. y. 
HouseR, Id. 363 n. ; Hawnam y. Mode- 
ett, 2B. & C. 934, 944. 

(t) See, for instance, in the ease of 
dog-stealin{b the 8 A 9 Viet. c. 47. 

(i) The statutes here alluded to are 
ctdlected in Arch. Cr. PI, 12th ed., 

pp. 266-260. 

(Q See, for instance, Reg, y. Rowe, 


1 Bell, 0. C. 93, If property he stolen 
out of the possession of a bailee, it 
may be described in the indictment as 
the property either of the bailor or of 
the bulee ; 2 Hale, P. C., p. 181. See 
Reg. y, Vincent, 2 Den. C. C. 464 ; 
Reg. y. Oreen, Dearsl. A B. 113. 

(m) 2 Den. C. 0. 449 (with which 
compare Reg. y. Rodway, 9 Oar. A P. 
784). See also Reg. v. Jokneoa, 2 
Den. 0. C. 310 ; Reg. y. FrampUm, 2 
Qax. A K. 47. 


Property 
in oliRttel 
HtoJon— 
how lalds 
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prosecutor; upon these facts it was held, that the prisoner 
could not be found guilty of stealing the receipt stomp from 
the prosecutor, because it had never been in his possession 
independently of the prisoner, nor was it ever intended that 
the receipt should be the property of the prosecutor. 

1 may next observe that, at common law, in order to con- 
stitute a '.taking’ within the meaning assignable to that 
word in the definition of simple larceny, the chattel alleged to 
have been taken must have been in the possession, actual or 
constructive, of him in whom the property is laid. * 

Mee<Vs case (a) shows very clearly what is meant by a ‘ con- 
structive’ possession sufiicient to support an indictment for 
larceny. There, the prisoner (Reed) had been sent by his 
master, with a cart belonging to the latter, to fetch coals from 
the wharf of a company with whom he dealt for that article. 
On his way homo with the coals the prisoner, without autho- 
rity for so doing, disposed of a quantity of them to a third 
person, and the question was whether he could be convicted of 
larceny for so doing. It was hold that he might bo thus 
convicted. There can bo no doubt, remarked Lord Campbell, 
C. J., that, to support an indictment for larceny in such a case, 
the goods alleged to have been stolen must have been in the 
actual or constructive possession of the master ; and “ if the 
master had not otherwise the possession of them than by the 
bore receipt of his servant upon the delivery of another for 
the master’s iise, although os against thiid persons this is in 
law a receipt of the goods by the master, yet in respect of the 
servant himself this will not support a charge of larceny, 
because, as to him, there was no tortious taking in the first 
instance, and consequently no trespass (o). Therefore, if there 
had been here a quantity of coals delivered to the prisoner 
fcMf the prosecutor, and the prisoner, having rcmained in the 

(«) Deanl. 168, 267 ; v. Kay, Terted to, see post, p. »18. A bailee 
]>eanl. & B. 281. may, now, be convicted of larceny, 

(o) As to applying the test here ad' post, pp. 018, 914. 
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personal possession of them . . . witibont any thing having 
been done to determine his original exclusive possession, had 
converted them animo f^ran^i {p), he would have been guilty 
of embezzlement (9), and not of larceny. But if the servant 
has done anything which determines his original exclusive 
possession of the goods, so that the master thereby comes 
constructively into possession, and the servant afterwards con- 
verts them animo furandi, he is guilty of larceny, and not 
merely of a breach of trust At common law or of embezzlement 
tmder the statute ” (r). The reason being that in this latter 
case there is a tortious and felonious ^taking’ within the 
meaning of that word as used in the definition of larceny. 
The constructive possession of the coals by the prosecutor, in 
the case above cited, had commenced at the moment when 
they were placed in his cart, so that thero was a subsequent 
taking of the coals by -the prisoner — ^whose intention was 
beyond all question felonious. 

Befcrable also to the principle just stated is tho rule laid 
down by Sir M. Hale (s), that a wife cannot commit felony 
of the goods of tho husband, because husband and wife are 
one person in law (i) ; a rule, however, which is subject to 
this qualification, that if a wife commit adultery and then 
deliver the goods of her husband to the adulterer, she is hold 
to have thus determined her quality of wife, and is no longer 
looked upon as having any property in the goods, so that the 
adulterer, who is her accomplice in taking the husband's 
goods, may be convicted of larceny («). So if tho wife and a 
stranger taking the husband's property go away together for tho 
purpose of having adulterous intercourse, and afterwards effect 
their guilty purpose, the adulterer may bo convicted of 

(})) As to whicb^ see post, p. 914. (i) 3rd lost. 110 . 

( 3 ^) Post, p. 931. («) JUj, y, FeatAerstone, Pearsl 

(r) See Fet/, r. Wrigld^ Dearsl. & 369; with which compare Reg, v. 

B. 431 ; Reg, y. Green, Dearsl. 323. Dearsl. & B. 187 ; Reg, v. 

(s) 1 F. C. p. 513. See Reg, Thompem, 1 Den. C. C. 549. 

Brooks, Dearsl. 184. 
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larceny (dr). But if a stranger merely assist the wife in 
talcing her husband’s goods he could not be convicted of such 
erimo (y). 

Again, at common law, there would not bo a * taking * suf- 
ficient to constitute larceny whore the property alleged to 
have been stolen came into the hands of the prisoner right- 
Jully in the first instance, and without an animus furandi, 
although it were afterwards wrongfully appropriated by 
him (a). For tlxo rule wa&-—/urtmn non est ubi initinm habet 
detentmiis per dominnm rei (a). If A, lent B. a horse for a 
particular journey, and B., having received the horse bond 
fide, afterwards rodo away with it, he would not at com- 
mon low be guilty of larceny {b) ; though, if the owner of a 
horse delivered him to a servant or agent with orders that , 
the latter should take tho horse to a distant place and there 
leave him, the possession would bo doomed constructively to 
remain in tho owner, and tho agent would be guilty of theft 
in selling the horse, whilst in charge of it, contrary to his 
orders (c). And where tho chattel in question was originally 
Tccseivod by tho accused anhno furandi (d), or where a con- 
structive possession of the goods confided to tiio prisoner’s 
custody remained, at tho time of tho conversion, in their 
owner {e), tho rule above stated did not apply. 

If, however, goods were sold upon credit and delivered, no 
subsequent dealing with them by tho vendee could amoxmt to 


(x) Meg. T. Merry, 1 Bell, C. 0. 95. 
(v) Meg. V. Jverg, 1 Bell, CC. 150. 
{«) Meg. ▼. Thritlle, 1 Den. C. C. 
602, 504. 

(a) 3rd Inst. 107. As illastrating 
the rule nboTe cited, see Meg. t. Tho- 
mat, 9 Car. & P. 741 ; Meg. t. Good- 
hodg, 8 Gar. & P. 665 ; Meg. t. Meant, 
Oar. & H. 632 ; M. t. Jaekton, 1 Mood. 
0. 0. 119 ; Meg. t. Adame, 1 Den. 
a CSS. 


(5) 1 Hal^ P. C., p. 604 ; Hawk. P. 
C., Bk. 1, Chap. 19, a. 2; M. t. 
BanJet, Bnss. & Rj. 441 ; M. r. Pear, 
1 Leach, 0. C. 212. 

(e) Cr. L. Com., 4th Rep., pp. 64-6; 
3rd Inst. 107, 108. 

(d) M. y. StoOi, 1 Mood. 0. G. 87. 

(e) M^. T. Haney, 9 Gar. 4c P. 
353 ; Meg. y. Johnton, Deard. 310. 

As to M. y. M'Namee, 1 Hood. G. G. 
368, see Meg. y. Hey, 1 Ben. C.C. 606. 
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larceny (/) ; and if A. delivered to B. a watch to bo regulated 
or repaired {g), or a horse to be agisted (//), and B. sold it, 
this was not larceny, because the watch in the one case, and 
the horse in the other, was delivered voluntarily, and not taken 
ammo furandi {{).' 

It was further laid down that “ all felony includes trespass,” 
and that, if the party accused of stealing “be guilty of no 
trespass in taking the goods, he cannot be guilty of felony in 
carrj'ing them away” (Zr) ; and that “to support an indictment 
for larceny the prosecutor must have such possession as would 
entitle him to bring trespass” (Z). Hence, if goods were BoUmont. 
bailed and the bailee converted or disposed of them animo 
furaudi, this act would not have been, at common law, punish- 
able as larceny — because, being lawfully in possession of the 
chattel, the taking it would not have constituted either a 
trespass or a felony, though the oase would have been different 
if the bailee had “ broken bulk,” i. c. broken open a bale of 
goods entrusted to him, because by so doing the nature of the 
chattel would have become changed— the bailment would have 
been determined, and the property and possessory title woidd 
have reverted to the bailor («/). 

In order to prevent the failure of justice caused by tbo 
doctrine of our common law above set forth, it was enacted by 
the stat. 20 & 21 Viet. c. 54, s. 4, that “if any person, being a 


(/) Seei^^. V. Coken^ 2 Den. C. C. 
249 (where the goods were parted with 
on the express understanding that they 
were to be paid for at the time, and 
were taken by the prisoner animo fu- 
randi); jR. ▼. Camphell^ 1 Mood. 0. C. 
179. 

(ff) Jteg. ▼. Thrisile^ 1 Den. C. C. 
602 ; E, V. Levify 4 Car. k P. 241. 

(h) E. T. Smith, 1 Mood. C. C. 473. 

(i) See also Eeg, v. Pratt, Dearsl. 
360. 

(jfc) Hawk. F. C., Book 1, Chap. 19, 


B. 1. See Eeg, v. Wynn, 1 Den. C. C. 
365, 367- 

(l) Per Parhe, B., Reg. v. Stear, 1 
Den. C. C. 365 ; Reg. V/ Smith, 2 
Den. C. C. 449. 

(m) Tear Book, 13 Edw. 4, fol. 9 b ; 
Jndgm. Fcnn v. Bittleeton, 7 Exch. 
169, 160 ; Or. L. Com., 4th Bcp., pp. 
64, 65 ; Reg. y. Cornish, Dearsl. 425 ; 
Reg. T. Pogaer, 2 Den. C. C. 233 ; R. 
Y. Howell, 8 Car. & P, 325 ; Reg. v, 
Jenkina, 9 Id. 38 ; Reg. y. Stear, 1 
Den. C. C. 349. 

8 N 
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bailee of any property (»), shall fraudulently take or convert the 
same to his own use, or the use of any person other than the 
owner thereof, although he shall not break hulk or otherwise 
determine the baUment, he shall be guilty of larceny.” This 
enactment leaves the offence of larceny as it was at coinmon 
law, save only as affected by its express words (o). 

In practice, a difficulty is sometimes experienced in deter- 
mining whether goods alleged to have been stolen were not in 
fact obtained in purmance of a contract between the prisoner 
and the prosecutor, — here care is necessary in scrutinising the 
facts adduced in evidence, and in ascertaining whether the 
alleged contract were not a mere pretence, trick, and fraud 
uj^on the prosecutor, part of a scheme for feloniously getting 
possession of his prftj)erty, so as to render the intentioti which 
achiated the prisoner in doing s,o felonious (/>). 

Further, in order to constitute larceny at common law, the 
‘taking’ must have been anhno farandil and with intent to 
deprive the owner wholly of his property in the thing taken; 
and it Avill of course be for the jury in any particular case to 
determine whether the facts adduced in evidence really prove 
such an intent. Thus, in Iteg. v. Holloway (y) the prisoner, a 


(») The word “ property” liere used 
shall iiicliulo every description of real 
and personal property,” and, inter 
inonoy, and all deeds and in; Irnineiits 
relating to or evidencing the title or 
right to any property, or giving a right 
to recover or receive any luoucy or 
goods;” and such word “property” 
“shall also denote and include not only 
such real and peraonal property as may 
have been the original subject of a trust, 
but also any real or personal property 
into which the same may have been con- 
verted or exchanged and the proceeds 
thereof respectively and anything ac- 
quired by such proceeds.” 

(o) See Eeg. v. TrebilcQch^ Dears!. & 


B. 453, 456 ; Iteg. v. Zoosc, 29 L. J. 
M. C. 132. 

(p) Iteg. V. Morgan^ Dears!. S9.5 ; 
It. v. Patch, 1 Leach, C. C. 238 ; R. 
v. Moore, Id. 314 ; Reg. v. Wilson, 8 
Car. & P, 111 ; Reg, v. Robins, Id. 
418 ; Reg. v. Brown, Id. 616; Semple's 
case, 2 Leach, C. C. 420. 

(q) 1 Den. C. C. 370, followed in 
Iteg. v. Poole, Dcarsl. & B. 345, and 
distinguished in Reg. v. Trehileoeh, Id. 
453; 3rd Inst. 107. See R. v. Phil^ 
lips, cited 2 East P. C., pp. 662, 663 ; 
H. V. Ifolloway, 5 Car. & P. 524; 
Iteg. Y. Privett, 1 Den. C. C. 193 
(citing R. Y. Morfitty Russ, k By. 307; 
R. V. Cabbage, Id. 292) ; Reg. v. 
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workman, employed in a tan-yard to dress leather, was in- 
dicted for stealing certain skins of that material, which it 
appeared from the finding of the jurj"^ that ho took, “ not with 
intent to sell or dispose of,” hut with a view to charging for 
them as if they had been dressed by himself, and so obtaining 
payment for them from his master, — upon tliis finding of tho 
jury the Court held that the prisoner could not bo convicted of 
larceny, because there had been no intent on his part to de- 
prive the owner vcholUj of his property in tho leather. “If,” 
says Alderson, B., in the above case, “a servant takes a horso 
out of his master’s stable and turns it out into tho road, with 
intent to got a reward tho next day by bringing it back to his 
master, would that be larceny?” a question which might 
safely bo answered in tho negative, ujran tho siniido ground 
that tho facts here supposed would jiot evidence a felonious 
intent, i. e. an intent to deprive tho owner wholly of his pro- 
perty in tho thing taken (r). A ])orson may, however, bo 
guilty of larceny w'ho takes the properiy of another and after- 
wards sells it to him again — j^rovidod tho thief took it with 
tho intention that it never should revert to tho owner as his 
own property except by sale ; if, for instance, A. takes a horse 
from B., wrongfully disguises it, and then sells it back to him 
again, this would bo larceny. In cases of this sort (s), which 
arc distinguishable from Hog. v. Ilolloxcay above cited, there is 
a clear intention to dei)rivc tho owner of his property in the 
thing taken, evidenced by a positive assertion of title at tho 
time of resale. 

A fclonioiri intent could not, however, bo inferred from a 
taking of property in mere thoughtlessness — ^by way of joke — 
or Avith a mischievous design other than that of depriving the 
owner of it. And where an assertion of property and owner- 

Gnmctll^ 9 Car. & P, 3C5 ; Jicfj, v. 35 ; 1 Hale P. C., p. 599. 

Ifandleif, Car. & M, 547 ; v, (ir) See Jieff. v. 1/all, 1 Den. C. C. 
Richards, 1 Car. & K. 532. 381; Reg. v. Manning, PcarsJ. 21. 

(r) See Reg. v. York, 1 Den, C. C. 


3 M 2 
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sMp is moaut by tbe taking, all semblance of a cminol intent 
manifestly disappears. 

Wberc goods of a third person, haAong been lost, tc appro- 
priated by the finder to his own use, such appropriation nder 
certain circumstances will, whereas in others it will not-^ 
amount to larceny. It will be larceny if the finder takes the 
goods with tho intention of wholly appljnng them to his own 
use — at the same time " reasonably believing that the owner 
can be found;” this is the rule laid down in Reg. v. Thurhorn 
{t), where tho Coui-t observe, that, although in applying it 
questions of some nicety may arise, yet it will generally bo 
ascertained Avhethcr tho accused had reasonable belief that tho 
owner could not bo found, by ovidouce of his previous ac- 
quaintance A\dth tho OAvnership of the particular chattel— tho 
place where it is found, or tho nature of tho marks upon it, — 
in some cases tho existence of such a belief in the mind of tho 
finder would bo at once obvious — in others it would appear 
only after an examination into tho particular circmnstanccs. 
Tlius— if a hoi-se is found feeding on an open common or on 
tho side of a public I’oad, or a watch is found apjMvrently hidden 
(«) in a hay-stack — tho taking of either description of property 
would be larceny, because tho taker could haA'O no right to 
presume that the owner did not know whore to find it. 

If, on tho other hand, a man finds goods which have been 
actually lost, or winch may reasonably bo supposed by him 
to have been lost, and appropriates them with intent to take 
tho entire dominion over them, really believing, when he 
takes tliem, that tho OAvnor cannot be found, this is not 
larceny (;r) ; nor Avould it be, if the taking occurred in such a 
place and under such circumstances as that the owner might 

(0 1 Den. 0. C. 887, 394, 396; 247; Reg. r. Jlfole, Id. 417. 

Aeo. Reg. v. Chrutopher, 1 Dell, C. 0. (m) I, e. under such dienmstsnces m 

27 ; Reg. t. .Dixon, Dearsl. 580, and may feirly lead to the inference that it 
cases cited post, pp. 917, 913. See tras hidden, 
also Reg. r. Peters, 1 Car. & K. 246, Judgm. 1 Den. 0. 0. 896. 
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be reasonably presumed by the taker to have abandoned his 
property in the particular chattel, or at least not to know 
where to find it. In order to appreciate correctly the true 
grounds upon which tho distinction just pointed out depends, 
we must look, not so much to abstract legal principles, as to 
motives of expediency, in which so much of our criminal law 
has doubtless originated ; and we shall then sec that cases of 
abstraction of lost property being of rare occurrence, when 
compared with violations of property in tho possession of an 
owner, there was in tho former case no need of so severe a 
penalty as in tho latter ; and tho civil remedy, viz. by action 
of trover, for recovering possession of tho chattel misapprO” 
priated, was therefore deemed sufficient (y). It is moreover 
a rule of our criminal law, formerly citod (s), that actus noi% 
facit reiim nisi mens sit rea («) ; whence it follows that tho g^ilt 
or innocence of an accused person must depend on tho cir- 
cumstances of tho particular case as they appear to him, — so 
that tho crime of larceny cannot bo committed unless tho 
goods alleged to have been feloniously taken appear to have 
an owner, and further, as may bo seen by looking at tho defi- 
nition of larceny already given (6), unless tho taker must have 
known or believed that tho taking was invito domino, — which 
could not bo if tho property were believed to have been 
abandoned. 

Tho law thus laid down in Thurborn’s case, as appHcablo 
where goods apparently lost, or at all events without any 
visible owner arc appropriated by tho finder to his own use, 
was recognised by the Court of Criminal Appeal in Hey. v. 
Preston (c) ; whieh shews, that if a man wore to pick up in 
the street a bank-note marked with the owner’s name, so that 
ho coidd easily bo discovered, with the innocent intention of 
finding out the owner and restoring him tho note, but wore 

(y) JudgDQL 1 Den. C. C. 393. Inst. 107« 

(z) Ante, p. 844. (6) Ante, p. 906. 

(a) Jadgm. 1 Den. 0. 0. 389 ; 8rd (e) 2 Den. C. C. 353. 



918 


OFFENCES 


aftoTWflrds to change his mind and to convert tho note to his 
own use, this would not amount to larceny. 

In Reg. v. West id) the accused was charged with stealing 
a purse and its contents under these circumstances : The pro- 
secutor, a^cr making a purchase at the prisoner's stall at 
market in a country town, accidentally left his purse upon it ; 
tho prisoner thereupon appropriated it to her own use, and, 
on tho prosecutor demanding it from her, denied all knowlcugo 
of it. The jury found that tho prisoner took up tho purse 
knowing that it was not licr own, and intending at that 
moment to aj)propriato it. They also found that tho prisoner 
did not then know who was its rightful owner. The prisoner 
having been convicted, the Court held tho conviction right, 
observing, that if there had been evidence that tho purse and 
its contents wfcro lost property according to tho strict meaning 
of that term, and tho jury had so found, they ought further 
to have been asked whether tho prisoner had reasonable means 
of finding tho owner, or reasonably believed that the owner 

could not bo found There is a clear distinction, they 

further remarked, between pi'oporty lost and property merely 
mislaid, or put down and left by mistake under circumstances 
which would enable tho owner to know tho place ■w'hcro ho 
had loft it, and to which he would iraturiilly return for it. 

As showing what would amount to lai’ceny under circum- 
stances somewhat analogous to those latterly considered, may 
bo specified tho following cases : — where a hackney coachman 
abstracts tho contents of a parcel which has been accidentally 
left in his coach by a passenger whose address ho could easily 
ascertain or whore a tailor finds and applies to his own use 
a pocket-book left in a coat sent to him for repair by a cus- 
tomer j — or whei'O tho purchaser of an article of furniture, as 
a desk, at a sale by auction, discovers valuables in it and 
appropriates them to his own use — provided in this case that 


{d) Deanl. 402 . 
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the purchaser either had express notice that he was not to have 
any title to the contents of the desk if there happened to he 
anything in it, or provided, without such express notice, that 
he had no ground to believe that ho had bought the contents, 
and had reason to think, as he most likely would have, that 
the owner could be discovered (<?). 

But although it bo true, that, where the taking of a chattel 
is in^its inception lawful, a subsequent conversion of the thing 
taken, however tortious or wrongful it bo in a moral point of 
view, does not constitute the offence of larceny (/), yet, if the 
taking be in itself wrongful and unlawful, albeit without any 
felonious intent, a subsequent conversion of it with such intent 
may suffice to constitute the offence in question. Thus, in 
Reg. y. Rilcg {g), the psisoucr was indicted for stealing a lamb 
under the following circumstances : it appeared that, having 
in the first instance put twenty-nine black-faced lambs, 
belonging to himself, into a field which contained ten white- 
faced lambs of the prosecutor, he afterwards took away his 
own lambs and offered them for sale as amounting in number 
to twenty-nine ; the proposed purchaser, however, on counting 
the lambs, pointed out to the prisoner that there were in fact 
thirty in the flock, which included ono white-faced lamb 
belonging to the prosecutor. The prisoner nevertheless sold 
them all to the other party on his own individual account. 
iN'ow, on the trial of this cose, the jury foimd that at the time 
of leaving the field the prisoner did not know that the prose- 
cutor’s lamb was in the flock, but that he had a felonious 
intention when he sold it. The question accordingly was. 


(e) Judgm. Merry y. Green^ 7 M. 
& W. 62d| and casca there cited ; 
Judgm. Reg. v. Thurbom, 1 Den. 0. 
0. 394-5. The civil rights of the finder 
of lost property, aa against any one 
save the true owner, will appear from 
Bridget v. Jlawheiworih^ 21 L. J., Q. 
B., 75 ; Merry v. Qreen^ supra ; Ar- 


mory y. Delamirie^ cited ante, p. 771* 
(/) Judgm. Iteg, v. Thurbom^ 1 
Deou C. C. 397 ; Reg. y. PreeUm^ 2 Id. 
353. See Reg. v. Daviee^ Doaral. OiO, 
following R. y. Macklow^ 1 Mood. C. 
C. 100. 

(p) DcarsL 149. 


Doctriuo of 
relation. 
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could the prisoner, upon the above facts and finding, be con- 
victed of larceny ? and the Court of Criminal Appeal held that 
he might bo so, because the original taking was wrongful, — 
for, niwiiTniTtg that the prisoner was ignorant of the fact of the 
lamb being in his flock when he drove it from the field, the 
so driving it away and keeping it was a tortious act for which 
trespass (A) would havo lain, and this act of continuing trespass 
became felonious when the prisoner, knowing that the lamb in 
question was not his own, sold it (i). Cases thus distinctly illus- 
trating the practical operation of the doctrine of relation in 
felony, do not very frequently present themselves in our Reports. 

It has now been shown, that, to sustain an indictment for 
larceny, proof must be given that the specific chattel alleged 
to havo been stohni was taken out of tiic possession, actual or 
constructive of its owner — writo domino and animo furandi— 
and that the intention in taking it was wholly to deprive the 
owner of his property therein. Another ingredient, not as 
yet specifically noticed in the crime of larceny, is the * carrpng 
away ' or * asportation * of the said chattel ; for, to constitute 
this ofieuco, tlicro must not only bo a tuking but a carrying 
amty, A bare removal, however, from the place in which he 


{h) Ante, p. 77i». 

(») Although it is not proposed to 
advert to points of a purely technical 
character connected with the iiidictinciit 
for larceny, it may be observed, that, 
by the stat. 14 k 15 Yict. c. 100, s. 
16, ‘*it ahail be lawful to insert 
several counts in the same indictment 
against the same person for any numlier 
of distinct acts of stealing, not exceed- 
ing three, wbiob may have been com- 
mitted by him against the same person, 
within the space of six calendar'months, 
{tom the first to the last of such acts, 
and to proceed thereon for all or any of 
them.** And, by s. 17 of the same 
Act, ** if, upon the trial of any indiei- 
meat for larceny, it shall appear that 


the property, alleged in such indictment 
to have been stolen at one time, was 
taken at different times, the prosecutor 
shall not, by reason thereof, be required 
to elect upon which taking he will pro- 
ceed, unless it shall appear that tliere 
wore more than three takings, or that 
more than the space of six calendar 
months elapsed between the first and 
the last of such takings ; and, in either 
of such last -mentioned cases, the pro- 
secutor shall be required to elect to 
proceed for such number of takings, 
not exceeding three, as appear to have 
taken place within the period of six 
calendar months, from the first to the 
last of such takings/* 
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found the goods, though the thief docs not qiiito maho off 
with them, is a sufficient asportation : as if a man be londiiig 
another's horse out of a dose and be apprehended in tho 
fact (k) ; or if a servant, animo furaudi, take his master’s hay 
from his stable and put it into his master’s waggon (/) ; or if 
a thief, intending to steal plate, takes it out of a chest in 
which it was, and lays it down upon tho floor, but is surprised 
before he can make his escape with it (>w) ; or, if ^as bo frau- 
dulently severed and abstracted from tho main against tho 
will and without tho knowledge of tho Company who supply 
it («). In any of those cases there . is a sufficient ' uspor- , 
tation ’ (o), within the meaning of that tenn as used in tho 
definition of simplo larceny. 

Lastly, in connection with tho taking and asportation, as 
constituent ingredients in larceny, it may bo well to add, that, 
if a man, by means of an innocent agent, docs an act which 
amounts in law to this ciimc, tho employer, and not tho 
innocent agent, is tho person accountable for that act (p). And 
further, should it appear, on tho trial of ono accused of larceny, 
that the asportation was not completed, tho jury may, if tho 
facts proved justify such a finding, convict of tho attempt to 
steal {q ) ; for which moreover, as being a misdemeanor at Attempt to 
common law, an indictment might dearly bo preferred (r). 

The offence of receiving goods, nionics, &c., knowing them 
to have been stolen («), is sometimes scarcely distinguishsiblo Rocaivintr 
from that of stealing; as, for instance, where tho thief and 


'' (£) 4 Bla. Com., p. 231 ; 3 Inst. 
108, 109. 

(J) Reg. y. GrunctU, 9 Car. & P. 
86S. 

(m) JR. T. Smson, KcL 31 ; Jt. v, 
Walsh, 1 Mood. C. C. 14; Jle*/. v. 
Samvfays, DearaL 371. 

(») Beff. V. White, Dearsl. 203. 

(o) Ab to whichp see further, 2 East» 
P. C., p. 556 ; JZ. Y. Pearson, 4 Car. 
&. P. 572 ; B, Y. Walsh, cited Id. 516, 


n. (cZ). 

(p) Per Erie, J., Betj* y. BleasdaXe, 
2 Car. & K. 768. 

{q) Ante, p. 859. 

(r) See Brg, v. Ferguson, Dearsl. 
427. 

(s) By the 7 & 8 Geo. A, c. 29, 8. 
54, if any person sball receive any 
chattel, money, valuable security, or 
other property whatsoever, the stealing 
or taking whereof shall amount to a 
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receiver are together when the felony is committed, and the 
thing taken is transferred by the former to the latter. It has 
boon hold, indeed, on tho ono hand, that a person who, whilst 
waiting outside a house, receives 'goods which a confederate is 
stealing in tho house, is a prUmpal (t) ; and, on the otiier hand, 
ftinf. if tho goods bo removed some little distance from tho 
house before they are delivered into the prisoner’s hands, he 
will bo ind^tablo as a receiver only («). With a view to 
removing in somo mcasuro tho difiELculty caused by tho nice 
distinction just adverted to, tho Stat. 11 & 12 Viet, c. 46, 
8. 3, enacts, that, in every indictment for feloniously receiving 
stolen property, it shall bo lawful to add a count for feloniously 
stealing tho same, and rice rersd. Also by s. 14 of this Statute, 
it is enacted, that “ if upon tho trial of two or more persons 
indicted for jointly receiving any property, it shall be proved 
that ono or more of such persons separately received any part 
of such property, it shall bo lawful for tho jury to convict upon 
such indictment such of the said persons as shall be proved to 
have received any part of such property ” (v). 

To constitute tho offence of receiving stolen goods, it must 
bo shown in OAridenco that tho goods were stolen (x), and that 
they were received by tho prisoner with knowledge that they 
had boon stolon (y). If goods are stolen and then returned 


ftflony olthor at common law or by 
virtue of the above Act, such person 
knowing the same to have been feloni- 
ously stolen or taken, every such re- 
ceiver shall be guilty of felony, and 
may be indicted and convicted, either 
as an accessory after tho fact^ or for a 
substantive felony. 

(f) ii. V. Owent 1 Mood. C. C. 96^ 
**lf one burglar stands outside a win- 
dow while another plunders the house 
and hands out the goods to him, he 
surely oould not be indicted as a re- 
ceiver:^* per Affferson, B., y. 
Perkim, 2 Den. C. C. 461. See Jic*/. 


V. Jliltm, 1 Bell, C. C. 20. 

(tt) B. V. Kinff, Russ. & Ry. 332. 
As to the evidence which may suffice to 
support an indictment for receiving 
stolen goods, see Bet;, v. Hobatm^ 
DearsL 400 ; B, v. A7wy, Russ. & Ry. 
332 ; B. v. IFattfoy, 4 Car. & P. 182 ; 
2 East P. C., pp. 767-8. 

(t») See Beg. v. JDnng, Dearsl. & B. 
329. 

(x) See Beg, y. Brampton, Dearsl. 
& B. 585. 

(y) See the stat. 7 & 8 Qeo. 4, c. 
29, 88. 54, 55. 
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by the owner to the tbiof with directions to sell them to the 
prisoner, who had been previously suspected of receiving 
stolen goods, and the thief does so sell them and hands over 
the proceeds to the former, the prisoner could not under these 
circumstances be convicted as a receiver ; for although such a 
case would seem to come within the words, it does not come 
within the spirit, meaning, and intention of the Statute (7 & 
8 Geo. 4, c. 29), because the goods which had been stolen had 
subsequently passed into the possession and were under the 
control of the real owner, and, being so in his possession and 
xmdor his control^ werg transferred by his authority to the 
prisoner (z). 

Again — “the receipt of- stolen goods knowingly,” as rc-s 
mai^j^od by Lord Denman, C. J. (a), “ does not of necessity 
comprise any scries of acts ; on the contrary, that offence is 
not committed at all unless the receipt and the knowledge aro 
simultaneous.” The receiving, however, must bo proved— 
*. e. the possession — actual or constructive — must bo shewn to 
have passed or been transferred to the prisoner; and therefore, 
where stolen fowls were forwarded by coach in a hamper 
without any address, but -with instructions that it woqld bo 
called for; and it was accordingly called for by the wife of ono 
of the prisoners, who, however, on applying for it, was appre- 
hended before it had been delivered to her, it was held that 
the -wife could not bo convicted of receiving the stolen property, 
because she could not be said, by merely claiming the fowls 
which never were actually or potentially in her possession, to 
have in fact or law received them (6). In order to sustain an 
indictment for receiving stolen goods, it is not indeed necessary 
to shew manual possession of them by tho prisoner, pro-vided 
they be within his control (c), or constructively in his pos- 
session. The question, what is such a possession as will suffice 

(g) Reg. T. Dolan, Deanl. 43S, (a) Reg. v. RuUon, 11 Q. B. 943>4. 

(oveiraliog R. r. Zgont, Car. A M. (6) Reg, r. Mill, 1 Den. C. C. 453. 

217). (c) Reg. r. Smith, Deanl. 494. 
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to support a conviction for this offence, was much discussed in 
B.eg. V. Wiley {it), where a difference of opinion existed amongst 
the judges in regard to it. Although, moreover, ‘receiving* 
implies “ a taking into possession, actual or constructive ’* {e), 
there may be much difficulty in accurately discriminating 
hetween the receipt of goods and the mere intention to receive 
them. “ In all these cases boundary lines,” remarks 
IJ. (/), “ arc matters of great nicety, and seem to unthinking 
persons to involve absurd and frivolous distinctions ; hut those 
who are practically acquainted with the administration of 
the law have daily experience of their necessity, and know 
that without them acts and principles essentially different 
from each other in nature and operation would be confounded 
together.” 

In liey. v. lirooh (g) the prisoner, a married woman, was 
indicted for receiving stolen goods ; it appeared in ovadence 
that the goods in question hod been stolon by the prisoner’s 
husband from his employer, and were afterwards taken home 
and given to his wife by him : it was held that the prisoner 
could not properly bo convicted of the offence charged {g) ; for 
thcr® was not under such circumstances a ‘ receiving ’ of the 
goods — husband and wife being for many pui’poscs regarded 
as one person in law (/<). 

The statutory offence of ohlttining goods -or money by false 
pretences depeiids upon the 7 & 8 Geo. 4, c. 29, s. 53, which 
enacts “ that if any person shall by any false pretence 
obtain (») from any other person (A) any chattel (1), money, or 


(d) 2 Den. 0. 0. 87. 

(e) Per Parke^ B., Id, 49. 

(/) Id. ibid. 

(jff) Dearel. 184. See lUf/. y.Ward- 
ropeTf 1 Bell) 0. C. 249 ; Pet/, v. 
MattheWf 1 Deu. G. C. 596 ; i?e^. v. 
Drinfft Bears]. & B. 329. 

(A) Ante, p. 574. 

(») The word * obtain* here used 
means the same as the word *get,’ in 


its sense of * acquire :* per Mavle^ J., 
Bears!. 239. 

(A) The ownership of the proi>erty 
alleged to have been fraudulently ob- 
tained must be'correctly stated in the 
indictment : Sill r, Reg.^ Dearsl. 132 ; 
Reg. y. Godfrey^ Bearsl. A B. 426 ; 
Reg. T. Bulloch^ Bearsl. 653. 
if) A chattel, ez. gr. a dog, which is 
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valuable sectiriii/ (m) with, intent to cheat or defi:wud any person 
of the same, every such oiSender shall ho guilty of a misde- 
meanor,” and punishable as the Act directs. Between the 
crime just specified and that of larceny, the most intelligiblo 
distinction seems to be this: — In larceny the owner of the 
thing stolon has no intention to part writh his property therein 
to the person taking it ; in the former case the owner h^ such 
an intention, but the money or chattel is obtained from him 
by fraud («). “If,” says Parke, B. (o), “a person, through 

the fraudulent representations of another, delivers to him a 
chattel, intending to pass the property in it, the latter cannot 
bo indicted for larceny, but only fur obtaining the chattel 
under false pretences.” 

Where, then, a man represents as an existing fact that 
which is not an existing fact, and so gets the money or chattels 
of another, that is a false pretence {p), it being for tho jury to 
say “ whether or not tho pretence used wore tho means of 
obtaining tho property ” (y). An instance of a false pretence 
within the statute presents itself where a person goes to a shop 
and says ‘ that ho is sent by some particular customer for such 
and such goods,’ which upon tho faith of what ho says are 
handed to him ; or whore tho secretary of a benefit society 
obtains money from one of its members by representing that a 
certain amotmt, exceeding that actually due, is owing by him 


not the subject of larceny is not within 
these words : Reg, v. Robinson^ 1 Bell, 
C. C. 34. 

(m) See Re^f, y. Greenkalgh^ Dearsl. 
267 ; 14 & 15 Viet. o. 100, s. 18 ; Reg, 
y. Leonard^ 1 Den. C. C. 304 ; Reg, y. 
Dangevy Dearsl. & B. 307 : in conse* 
quence of which decision it is now 
enacted by 21 & 22 Viet. c. 47, that, 

If any person shall by any false pre- 
tence obtain the signature of any other 
person to any bill of exchange, pro- 
missory note, or any valuable security, 


with intent to cheat or defraud, every 
such offender shall be guilty of a mis- 
demeanor.” 

(n) Per Talfourdy J., WkUe y# 
Oardeiiy 10 C. B. 927 ; Reg, y. BameSf 
2 Den. C. C. 59. 

(o) Powell y. Hoylandy 6 Exch. 70 ; 
R, y. Adame, Russ. & Ry. 225. 

(p) Reg, y. Woolley, 1 Den. 0. 0. 
559; Reg, y. Welman, Dearsl. 188; 
Reg, y. Archer, Id. 449. 

(^) 2 Russ. Cr., 3rd ed., p. 289, 
n. (y). 
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to iho society (r) ; olr where money is obtained by means of a 
begging letter setting forth false statements as to the name and 
circumstances of the accused («) ; or where A., the accused, 
falsely represents that he is connected with B., a person of 
known opulence, and on the faith of such representation 
obtains for himself property (<) ; or where 0. by fraudulently 
pretending that a genuine £1 Irish bank-note is a £5 note, 
obtains from D. the full value of a £5 note in change («<)• 
So, tho fraudulently offering in payment a spurious note, not 
within tho operation of tho statute law as to forgery, under 
the protenct! that it is a Bank of Bngland note, would be a 
false pretence within tho Act of Geo. 4 (a*). It is not, indeed, 
iiccessaiy that tho false pretence should be in words, it may be 
evidenced by tho conduct and acts of tho accused party, cm. gr. 
by tlio fact of tho prisoner going to a shop in Oxford or Cam- 
bridge dressed in the academical costume, and ordering goods, 
although not being a member of tho University; for thiswoidd 
bo evidence whence a jury might infer a pretence that ho was 
such a member (y). 

To support an indictment for false pretences there must, 
however, be a knowingly false statement of a supposed bygone 
or j'xisting fact made with intent to defraud, and an obtaining 
of the money by means of that representation (=). A mere 
representation as to some future fact would not be within tlio 
statute, because in this latter case the party addressed has an 
opportunity of exercising his judgment on the probability of 
its happening {a). hTcither docs a mere falsehood told by way 


(**) ▼. 1 Den. C. C. 

559. 

W ▼. /one«, 1 Den. C. C. 561. 
(<) Bjeg. T. Dearsl. 449, 

(m) Btg. V. J€Baop^ Dearsl. & B. 442. 
Bee, alao^ Btg. v. JSVaiM, 1 Bell, C. C. 
187. 

- <x) Reg. y. CouiUon^ 1 Den. 0. C. 
592 ; B. y. /’orJter, 2 Mood. C. C. 1. 


(3^) R. V. Barnard^ 7 Car. & P. 
784 ; R. V. Storg^ Russ. & Ry. 81. 

(a) Per Jervts, C. J., Beg. v. WeU 
man, Dearsl. 198; Reg. y. UewgiU, 
Id. 816. 

(a) Per Lord CampheJl^ C. J., Reg. 
y. Woolley, 1 Den. C. C. 5684, wh^e 
tLe following question is put by the 
counsel for the prisoner If A. tells 
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of excuse (&), althougli goods be obtained thereby — ^nor a fidse 
statement by the party charged, that he 'will do or means to 
do a particular act, suffice to constitute a false pretence (e). 
Nor could a mere fraudulent overcharge in respect of work 
done be made the subject matter of an indictment (d). 
'Though where the prisoner had committed a fraud on the 
sale of a cheese, by pretending that a sample which he had 
given the prosecutor to taste was part of the cheese actually 
offered for sale, whereas in truth it was taken from a chceso of 
a very superior quality, and thus obtained money from the 
prosecutor — proof of this fraud was held sufficient to support 
an indictment for obtaining money by false pretences : although 
it was argued, that, if so, an indictment “ would lie in every 
case of a fraudulent sale by sample which did not correspond 
with the bulk” (^>). 

Tlio distinction, doubtless, is somewhat nice between a fraud 
actionable and one indictable at common law ; and, again, 
between the latter kind of fraud and the statutory misde- 
meanor. The brief remarks which follow, and a perusal of the 
cases cited in notia, may help to elucidate tliis subject. 

In Hey. v. Gloss (/), Cockburn^ 0. J., observes, as the result 


B. that he owes him 61. y and B., though 
really owing him nothing, pays him 51. f 
is that a false pretence 1” To which 
Lord Camphell answers, — If a trades* 
man, knowing that a customer owes 
him nothing whatever, says that he 
owes him 52., and gets the money, 1 
think he comes within the statate.” 
See also R. v. ViUeneuvey 2 East, P. C. 
830 ; R. Y. GoodhaUy Russ. & By. 461. 

(6) R. Y. Wahclingy Buss. & By. 
504. 

« (c) See Reg. y. Johnswiy 2 Mood. 

C. C. 254. 

(d) Reg. r. OateSy Bearsl. 459. 

(e) Reg. y. AhhoUy 1 Den. C. C. 273 ; 
(with which aoc. Reg. y. GoeSy 1 Bell, 
C.C. 208) ; recognised in Reg. y. Burgony 


Dearsl. &B. 11, 24 ; Reg. y. RoehufdCy 
Id. 24, 40 ; Reg. y. GardneVy Id. 40, 
45 ; Reg. y. She^’woody Id. 261 ; \Reg. 
Y. Bryariy Id. 265 ; Reg. v. Kenrichy 
5 Q. B. 49 ; Reg. y. Baglet(my Dearsl. 
876, 515 ; R, r. Wheatlegy 2 Burr. 
1128, cited ante, p. 835. The aboYo 
cases arc important, in reference to the 
distinction, not always clearly discern- 
ible, between the offence of cheating at 
common law, and the statutory misde- 
meanor commented on in the text. 

(/) Dearsl. & B. 460, 466-7, with 
which compare Power y. Barhamy 4 
Ad. h B. 473 : there the question 
arising on the sale of a picture was 
whether the statement in 'the bill of 
parcels of^ the name of a particular 
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of the authorities, that “ if a person in the course of his trade, 
openly and publicly carried on, were to put a false mark or 
token upon an article so as to pass it off as a genuine one 
when, in fact, lit was only a spurious one, and the article was 
sold, and money obtained, by means of that false mark or 
token, that would be a cheat at common law ; ” as, for 
instance, “ if a man sold a gun with the mark of a partietdar 
manufacturer upon it, so as to make it appear like the genuine 
production of the manufacturer, that would bo a false mark 
olr token, and the party would bo guilty of a cheat, and 
therefore liable tf) punishment if the indictment wore fairly 
framed so as to meet the case” (ff). 

So in distinguishing between a mere breach of warranty (A), 
or a false roinx'sentation,. ex, gr. as to tho jirofits of a 
business {i), and tbo statutoiy misdemeanor of obtaining 
w attempting to obtain money by false pretences (A), dif- 
ficulty may arise. v. Bryan {J) should, in connection 

with this part 9f tho subject, bo consulted. It shows that if 
goods* of a ccriain kind bo sold under a misr^rcsentation 
knowingly made as to their 'value, — though not of a definite 
fact, — ^tlio stiitutablo offence of obtaining money by false pre- 
tences will not have boon committed. “ Tho legislature,” 
observes Lord Camjibell, C. J., “ could not havo intended to 
mako it an indictable offence for a seller to exaggerate tlie 


urtlst in connection with the picture 
WHS meant to imply a warranty of 
|[6imlnene88 or coifveycd only a descrip- 
tion of the specific thing sold, or was 
an expression of opinion as to its 
antheniicity. This question was anb- 
mitted to a jury for solution, and as 
they found that a warranty was in- 
tended by the insertion of an artistes 
name in the bill, the plaintiff bad a 
verdict. Hei*e it is observable that fraud 
was not alleged, nor was there apparent 
any criminal ingredient in the right of 
action — ^whioh was purely ex oontractu. 


(jr) With the case here put by Cock^ 
C. J,, compare Lcmgridge v. 
Zevy, 2 M. & W. 519 ; S. C., 4 Id. 
837. Et vide iJcy, v. Smith, Dearsl. 
& B. 566. 

{k) See Eeg, v. Etighley, Bearsl. & 
B. 145. 

(i) See jReg. v. Watson, Dearsl. & 
B. 848. 

{k) See particularly JRc^. r. JShprj^e^on, 
Dearsl. 376, 515. 

(Q Dearsl. B. 265 (where the 
cases are collected) ; per Erls, 0. J., 
JUg. V. 1 C. C. 218. 



AGAINST INDITIDUALS. 


929 


quality of the goods he is seUing, any more than to make 
eriminal the act of a purchaser who strives during the bargain 
to depreciate their quality, and so induces ihe seller to part 
with the goods at a lower price.” And Coleridge, J., expresses 
himself similarly. “ It is,” he says, " a safe rule, that where 
the false representation applies merely to the quality, and is 
in the nature of exaggeration on the one hand, or depre- 
ciation on the other, which may take place between parties 
even in tolerably honest transactions, the statute docs not 
apply.” Reg. v. Bryan is explained in Rag^a case («»), 
whore the Court say — that if the purchaser intends to buy a par- 
ticular substance, and the seller passes off to him a coun- 
terfeit, — and money is thus obtained, — that is a false pretence 
within the statute. And such may also be constituted by a 
fraudulent representation as to the quantity of goods sold (n). , 
Even assuming that a false pretence can be proved, it must 
farther be shown that thereby (o) the prisoner obtained from 
the prosecutor the chattel or money laid in the indictment with 
intent to defraud, although it is not necessary to allege or .prove 
that the intent was to defraud any particular person ( j») ; if 
artiolos of food were obtained under a contract for board and 
lodging, into which the prosecutor was induced by a fiUse pre- 
tence to enter, an indictment for obtaining such specific articles 
by false pretences would not, .on the ground of remoteness, be 
sustainable (^). An indictment for obtaining money by false 
pretences need not state that the false pretence was made with 
the intention of obtaining the money, if it be proved that in 
fact the party charged did intend to obtain it, made the false 
pretence, and did thereby obtain it (r). And further, Garreifi 


(m) 1 Bell, C. C. 214. See Reg. r. 
Goee, Id. 208. 

(«) ▼. ^ervnod, DearsL k B. 

251 ; T. Ragg, 1 Bell, C. C. 214. 

(o) Reg. T. RoAwsk, DeanL k B. 
24; Reg. y. KeigUeg, U.1U; Reg. 
▼. Mute, Id. 206; r. JPirg, Id. 


449 ; Reg. ▼. Bvieher, 1 Bell, 0. C. 0. 
(l>) 14 k 15 Viet. e. 100, ■. 8. 

(3) Reg. r. Gardner, Beard., k B. 
40. 

(r) SaaUUon r. Reg,, 9 Q. B. 271, 
277. 


8o 
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case («) dearly tliat the statute contemplates the case of 
money being obtained according to the wish and for the ad- 
vantage, or at all events to gain some object, of the party who 
makes the false pretence — that is, the obtaining must be either 
by the party’s desire or intention, or for his benefit. 

Inasmuch as a &iluro of justice frequently arose from the 
subtle distinction existing between larceny and fraud, for re- 
medy thereof, it was by the 7 & 8 Geo. 4, c. 29, s. 53 (<), pro- 
vided that if, upon the trial of any person indicted for the 
misdemeanor of obtaining goods or money by false pretences, 

it shall be proved that ho obtained the property in question 
in any such manner as to amount in law to larceny, he shall 
not by reason thereof be entitled to be acquitted of such misde- 
meanor and “ no person tried for such misdemeanor sliall bo 
liable to bo afterwards prosecuted for larceny upon the same 
facts.” I need merely , add, in reference to the offence which 
has been latterly under eonadcration, that althoi^h the at- 
tempting to obtain goods or money by false pretences is a mis- 
demeanor at common law (u), yet, as remarked in a recent 
case (x), the bare intention-so to do is not c riminal ; somo act 
is required to make it so, nor would all acts towards committing 
the misdomeanor in question bo indictable ; “ acts remotely 
leading towards the commission of the offence are not to be 
considered as attempts to commit it, but acts immediately con- 
nected with it arc.” 

Let us, in the next place, consider the offence of embezzle- • 
meni (y) depending upon the statute 7 & 8 Geo. 4, c. 29, s. 47, 


(•) Deanl. 282. 241, 242. 

{t) See alBo tlie 14 & 15 Viet, c, 100, 
B. 12, cited ante, p. 859. 

(«) See Reg, v. Garrett^ Dearsl. 232; 
Reg, T. Mareh, 1 Den. C. 0, 505. 

{«) Reg, V. EagleUm^ Dears!. 376, 
515; ante, p» 844. 

(y) To ^^embeisle” signifies “to 
appropriate firaudnlently to one’s own ’ 


use what has been entrusted to one’s 
care, custody, or management 
Webst. Diet, ad verb. — (•) ** Embezzle- 
ment” is “the act of appropxjating to 
oneself that which is received in trust 
for another : ” Johns. Diet, ad verb. 
See Reg, v. Wortley^ 2 Den. C. C. 333. 

As illustrating the difference between 
a mere breach of trust and embezzle- 
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which enacts, that, any derk or setvant, or any person em-> 
ployed for the purpose or in the capacity of a clerk or servant, 
shall hy virtue of such en^hyment (z) receive or take into his 
possession any diattel, money, or valuable security, for or in 
the name or on the account of hie maeter (a), and shall fraudu- 
lently embezzle the same, or any part thereof,” ho ** shall be 
deemed to have feloniously stolen the same from his master, 
although such chattel, money, or security was not received into 
the possession of such master otherwise than by the actual 
possession of his derk, servant, or other person so employed.” 
Now there is sometimes no little practical difficulty in dis- 
tinguishing the offence of embezzlement thus constituted from 
that defined by the 46th section of the Act just mentioned, 
which assigns a particular punishment to the stealing by a clerk 
or servant of any chattel, money, or valuable security, “ be- 
longing to, or in the possession or power of his master ” (&). 
The distinction between the two offences of larceny hy a servant 
and embezzlement (c) pointed out by a learned writer on our 
criminal law(<?) is this ; “if the servant received the property 
and converted it to his own use before it came to the possession 
of the master, the offence is embezzlement ;” whereas “ if tho 
property had come to the possession of the master, and the 
servant afterwards converted it to his own use, it is larceny.” 
Thus, if a butler, having the care and custody of his master’s 
plate, should receive plate from the silversmith for his master 

ment, see Beg. v. Oibbe, Dearal. 446. B. 44?. 

Vnvdnlent breaches of trust are now (e) In iZ^. r, Wright, Dearsl. & B. 
in many cases punishable as misde* 44'2^ Watson, B., obserree^ **In point 
meanors under the stat. 20 A 21 Viet. of moral turpitude, embesalement and 
c. 64. larceny by a servant are the same, and 

( 2 ) See lUg. t. Adeg, 3 Oar. & K, 1 think it would be well if tiie leg^ 
S39 ; Beg. t. WdtA, 1 Den. 0. C. distinction were abolished.” 

190 ; B«g‘. r. Arman, DearsL 676. (d) See Mr. Qreaves’s edition of 

(а) See Beg. y. Harrie, Dearsl. 844; Lord Oampbell’s Acts, p. 17 ; per 

Beg. y. BeawnmU, Id. 270 ; Beg. r. ^ Owmey, B;, B. y. drove, 1 Mood. C. C. 
Bayleg, DearsL A B. 121 ; Beg. y. 449 ; Beg. y. ffawkine, 1 Den. C. C. 
Totentend, 1 Den. C. G. 167. 684 ; Beg. y. Welch, Id. 199 ; Beg. 

(б) See Beg. y. Jenminge, Deard. A t. Bette, 1 Bell, G. C. 90. 

8 o 2 


Larceny by 
clerk or 
aervant. 
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at his master’s house, and afterwards fraudulently convert it to 
his own use before it had in any way, other than by his act of 
receiving it, come into the possession of the master, the butler 
would be guilty of larceny (e). ‘But if a servant, whose duty 
it is to receive property and pass it on to another servant, con- 
verts that property to his own use, he is guilty of embezzle- 
ment, because the property when so converted is in transitu 
merely towards the master, and not in his actual or constructive 
possession (/). 

In QilVs case («/) the facts were these : — ^the accused was tho 
prosecutor’s servant, and, being suspected of dishonesty, was 
detected in this manner : — ^His master (the prosecutor), who 
was a licensed victualler, gave to a third person some marked 
money with which to purchase spirits at his house, where tho 
prisoner was employed as barman, his duty consequently being 
to receive money tendered in payment for any article sold to a 
customer by him, and to deposit it in the till ; some* of tho 
money thus marked not having been placed in the till, but 
being found in the prisoner’s possession, he was prosecuted and 
found guilty of embezzlement, and was held to have been 
properly convicted of that crime — the money appropriated by 
him having previously been out of the possession, either actual 
or constructive, of tho prosecutor, and being in transitu only 
towards him when fraudulently converted to his own use by 
the prisoner. Had the marked money in this case actually 
reached and been received into the prosecutor’s possession, the 
prisoner, in conformity with what* has been above said, would 
have been properly indictable for larceny as a servant under the 
46th section of the statute (h). 

The distinction above pointed out between embezzlement 

(e) Bee Beg. t. WeMt, 2 Den. C. C. Hedge*, 2 Lench, C. 0. 1083) ; Beg. 
14. ▼. Wright, DearsL B. 481, 441. See 

(/.) Jndgm. B^. t. Watte, 2 Den. Beg. r. Ooodenough, Deud. 210. 

0. 0. 80 ; B^. T. Maetere, 1 Den. 0. * (A) 7 & 8 Oeo. 4, c. 20, cited ante^ 

0. 882. p. 031. 

ig) DeanL 289 (following B. t. 
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and larceny by a servant need not Here further be adverted to^ 
being now of much less practical importance than formerly it 
was by reason of the 13th section of the statute 14 & 13 Yict. 
c. 100, which enacts, that thenceforth a person indicted for 
one of these offences shaU not be entitled to an acquittal, 
should the evidence at the trial establish that he was guilty of 
the other; ex. gr. if when indicted for larceny it shall be 
shown that he was in £ict guilty of embezzlement. * It is, 
however, well worthy of notice, that, notwithstanding the 
above tiseful statutory provision, the ends of justice may yet bo 
frustrated by reason of the ju^o or jury taking a wrong view 
of the bearing and tendency of the facts adduced in evidence, 
and convicting the prisoner of that offence — ^whether embezzle- 
ment or larceny — which in point of law he had not com- 
mitted (t) ; for instance, a prisoner indicted for stealing cannot 
be convicted of that offence, if there is only evidence of em- 
bczzlcfticnt (k). 

Intimately connected with the offence of simple larceny are 
some other crimes of a more serious character, in which the 
felonious taking of chattels is accompanied with some degree 
of force or violence to tho person or to property, as to each of 
which classes of cases a few brief observations only wiU. be 
offered. 

“ Larceny from tJte person,” says Blackstonc if), “ is cither 
by privately stealing ; or by open and violent assault, which is !»««>• 

(i) Besides the statutory provision Shem^ 1 Bell, C. C. 90), and bankrupts 
noticed in the text, respecting the crime (12 k 13 Yict. 106, s. 254), and aa 
of embezzlement by a clerk or servant, already mentioned (ante p. 931, n. (y) ) 
the 8 Geo. 4, c. 29 , contains yari- the stat. 20 k 21 Yict. o. 64, oon- 
ous sections (ss. 49, 60, 62) applicable tains various important provisions for 
to the particular case of embezzlement by the punishment of “frauds committed 
bankers (seeiSe^. v.jS^roiian,! Jur. N.S. by trustees, bankers, and other persons 
439 ; stat. 20 k 21 Yict. c. ‘64, s. 2), intrusted with property.*’ 
brokers (R. v. WhUe^ 4 Gar. & P. 46), (k) Reg, v. ChrbuU, DearsL k B. 

and others. There are also specific, 166 ; Re^. v. Beits, 1 Bell, 0. C. 90. 

enactments in r^;ard to embezzlement (1) 4 Com. p. 242. See 7 Will. 4 

by fiutors (5 k 6 Yict. c. 39, a. 6, as & 1 Yict. c. 87, s. 6. 
to the proviso in which, see jR^. v. 
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Hobbefy. 


Btoaliug ill 

dwullliig- 

hoiue— 


usually called robbery ,** — the difiPerenco between the two 
offences here q>eoiiied being thus clearly set forth: — for 
* robbery/ even in its least aggravated form (w), is “ an open 
and violent larceny from the person/* or the felonious and 
forcible taking, from the person or in the presence of another, 
of goods or money against his will by violence or by putting him 
in fear (n), whereas a conviction for stealing from the person 
will be 'sustained by evidence of a clandestine taking and re- 
moval of property from the person by ever so small a space (o). 

In order to sustain an indictment for robbery, the prosecutor 
must prove either that he was dctually in bodily fear from tho 
defendant's actions at the time of tho robbery, or he must 
prove circumstances accompanying tho robbery, such as in 
common experience are likely to induce a man to part with his 
property for tho safety of his person ; for although the putting 
in bodily fear is said to be a necessary ingredient in the con- 
stitution of this offence, yet the law in odium ^licdoKa will 
presume fear where there appears to be a just ground for it (p). 

It may be well to add, that an individual may bo convicted 
upon on indictment for stealing from the person, although the 
evidence adduced would have sufficed to sustain a charge of 
robbery (q). And it should further be noticed, that an indict- 
ment will lie by the statute law (r) for on assault with intent 
to rob, which is thereby expresdy made a felony. 

Tho offences involving or akin to larceny — ^which moreover 


(m) See 7 WilL 4 & 1 Viot. o. 87, bb. 

2 , 8 . 

(n) 4 Bla. Coin. p. 242 ; Judgm. 
J>e JRothsehUd y. Rogal Mail Steam 
Packet Co., 7 Bxoh. 742; Poet. Cr. L. 
pp. 128, 129 ; IS. v. Maaon, Buss. & 
By. 419 ; y. WaUt, 2 Cw. & K. 
214 ; iZ. Y. GhutS, 1 Gkt. k F. 304 ; 
A Y. Moore, 1 Leudi, 0. C. 325. 

In some atainteB the word * robbery * 
is used in a aense mneh more compre* 
benBive than that above aangned to it, 


80 as to indude a tahing without 
force. Judgm. 7 Bxch. 742. 

(o) Jieg. Y. Simpeoa, Deard. 421 
(where Jervis, C. J., doubts J2. y. 
Thompson, 1 By. & Ifood. 73) ; A y. 
Zapier, 1 Leadi, C. C. 60 ; A y. Par‘ 
rell. Id. 362. 

(p) Post. Gr. L. 128, 129. 

( 2 ) A Y. Pearee, Bubb. k By. 174 ; 
A Y. JZohMUon, Id. 821. 

(r) 7 Will 4 a 1 Viet. c. 87, s. 6. 
Alao on an indietmoit for robbery, 
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M presenting some analogies to eadh other may properly be 
grouped and classified together in the mind — are those 
Stealing in a dwelling-house, house-breaking, and burglary. 
The offences just specified being in various important parti- 
culars regulated by the statute law, it becomes necessary to 
premise my remarks respecting them by a brief enumeration 
of the enactments which concern them. 

It has been enacted that whoever 
• — shall steal in any dwoUiag-house any chattel, money, or 
valuable security to the value in the whole of or more («) ; 

— or, shall steal any property in any dwelling-house, and 
shall by any menact or threat put any one being therein in 
bodily fear (#) ; 

— or, shall break and enter any dweUing-houso and steal 
therein any chattel, money, or valuable security (u) ; 

—or, shall enter the dwelling-house of another with intent 
to commit felony, or being in such dwelling-house shall commit 
any felony, and shall in either case break out of the said 
dwelling-house in the night time (x), i. e. between nine o’clock 
in the evening and six o’clock in the morning of the succeeding 
day (y) ; 

— or, shall burglariously break and enter into any dwelling- 
house, and shall assatilt with intent to murder any person 
being therein, or shall stab, cut, wound, boat, or strike any 
such person, (z) ; 

— shall be guilty of felony and punishable accordingly (a). 


the prisoner may be oonyicted of an 
assault with intent to rob : 14 & 15 
Viet. c. 100, 8. 11. See Reg, v. Reid^ 
2 Den. 0. C. 88 ; Reg. y. MUcheU^ 
2 Den. G. C. 468 ; S. C.f DearsL 19, n. 

The general role is, that on an in- 
dictment for any offence of a compound 
nature, there may be a conyiction of 
any one of the criminal elements of 
which such offence is composed, pro- 
yided the two offences be e^ual in 


degree, i. e. be both felonies or both 
misdemeanors; per V. Willianuij JT., 
Reg, y. Bird, 2 Den. 0. 0. 116. See 
Reg. y. Jennings, Dearsl. h B. 447. 

(s) 7 & 8 Geo. 4, c. 29, s. 12. 

{t) 7 Will. 4 & 1 Viet. c. 86, s. 5. 
(«) 7 & 8 Geo. 4, e. 29, s. 12. 

(x) 7 & 8 Geo. 4, c. 29, s. 11. 

(g) 7 Will. 4 & 1 Viet. c. 86, s. 4. 
(z) 7 WUl. 4 & 1 Viet. c. 86, s. 2. 
(a) The punishment awarded to eadh 


house- 

breaking— 

buxglary. 



OITSITOSS 


In T^iard to fhe meaning of the word 'dwdling-honse* 
above need, which has on various occasions been discussed (b), 
it is now provided and enacted (c), that ''no building, although 
within the same curtilage (d) with the dwelling-house and 
occupied therewith, shall be deemed to be part of such 
dwelling-house for the purpose of burglary,” or for any of Ihe 
purposes therein stated, " unl^ there shall be a communioa- 
tion between such building and dwelling-house, either imme- 
diate or by means of a covered and inclosed passage leading 
from the one to the other” (c). 

The offenco'of stealing in a dwelling-house may be of various 
degrees, according as the value of the cimttcl stolen is or is 
not below in amount (y) — ^in tho former of which cases 
it is punishable merely as simple larceny — or as the stealing 
is accompanied or not by any menace or threat putting any 
person being in such dwelling-houso in bodily fear {g ) ; either 
of these two hitter offences is, liowover, justly regarded by our 
law ns a crime of less enormity than that of breaking into a 
dwelling-houso and stealing therein, and, d fortiori, than that 
of breaking into a dwelling-houso by night with intent to 
commit felony. In order to insure a conviction for the offence 
of stealing in a dwolliug-houso to tho value of X‘5, it is of 


of the ofr«ticet Above upecifieil is pre< 
■ertl>ed hy ibo AtAtutcn 7^8 Qoo, 4, 
0. It, 19 ; 7 Will. 4 k I Tiet. 

c. 8«, m, 1—3, ad 4 e. 90, «. 3; 9 4c 
to Viet. 0 . 94, a. 1. 

(6) Poal, p. 938. 

(e) 7 at 8 (Ho, 4, e. 99, a. 13. 

(d) **CariilAfA,** i . a court- jAitl, 
Iftoloiure, or p&eoo of luiid ueur mad 
belonging to a dwelUng*boiiae : Toml. 
Lav Diet. ; Webel. Diet., nd verb. 

(f) The 7 & S (Ho. 4, o. 99, a. 14, 
is ApptloAble where ‘‘Any pereon ahAll 
brenk And eiiler Any building, And atenl 
Ihnrain Any ehnUel, money, or vAltiAble 
neenrilyy guoh building being vitbin the 


euitilAge of a dwelling'houae and oocu- 
pie<1 therewith, hot not being pnit 
thcret>f*’ within tho meaning of tho Act 
cited in the text : aec Jieff. t, Gilbert^ 1 
Car. k K. 84. The following section 
(a. ir») of the atatuto applioa to the 
caae of breaking and entering any tbop^ 
VArehouaa, or counting-kouae, and ateal* 
ing therein any chattel, money, or vain- 
able aecurity : see Rtg. v. Potter^ 2 
Den. C. C. 235. 

(/) 7 A8 Geo 4,0. 29,1.19. 

(p) 7 WUL 4 A 1 Yiot. e. 86, 1 . 5 ; 
R. T. Etkmngtim^ 2 Leach, C. C. 671 ; 
R. T. Jaekpmt 1 Loach, C. C. 269. 
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course necessary to establish in evidence — 1. the larceny; 

2. that the value of the thing taken reached the statutory 
limit ; 3. that the larceny was committed within the dwelling- 
house of the prosecutor or some other person (A), and that 
the chattel stolen was, in technical phraseology, ** under the 
protection of the dwelling-house ” (*). 

The remarks which immediatdy follow respecting burglary 
will, so far as they concern the meaning of the word ^dwelling- 
house,' and of the terms ^breaking’ and 'entering,' be found 
applicable to the offence of house-breaking; it will suffice 
therefore here to notice, that the breaking of a house 
in the day-time must bo accompanied with some actual 
larceny (k) in order to constitute the offonco technically 
known as house-breaking (/). The breaking and cntcriug 
a dwelling-house in the day-time unth intent to steal 
therein is, however, indictable as a misdemeanor at common 
law' (m). 

Jiurglary at common law is the breaking and entering of nurgiwy. 
the dwelliug-hou<«c of another in the uight-timo with intent 
t«i commit a felony therein (n ) ; and by the statute law tho 


(A) See Reg, t. 2 Mood. C. 

C. 285. 

(0 As eiplanatory of ihe meaning of 
the phrase here used, soe y. CarrM^ 
1 Mood. C. G. 89; Per Aekkuret^ J., 
R. T, Owen, 2 Lcacli, 0. C. 574 ; R, v. 

Russ. & Ry. 418; R, y. Ha- 
miUon, 8 Car. A P. 49. 

(k) See jR. v. Amier, 6 Car. k P. 
844 ; R. y. Jordan, 7 Car. k P. 432. 

(0 A oonyiciion under the slat. 14 
k 15 Vici. e. 100, 9, of breaking and 

entering the proseentor’s bouse and 
attempting to steal certain of bis goods 
therein could not be sustained if it ap- 
pemd that the goods bad been pre- 
yionsly remoTed ; Reg. t. M^Pkenen^ 
jDeanl. k B. 197* 

(m) Reg. v. Lawee^ 1 Car. & K. 02. 


(n) A * burglar,* according to Lord 
Coke, 3 Inst. 63, is he who *Mn the 
night breaketh and entereth into a 
mansion-house of another, of intent to 
kill some reasonable creature, or to 
commit some other felony within the 
same ; whether his felonious intent be 
ezeepted or not.’* A burglar i% by the 
common law, a felon. Id. ibid. 

In burglary *'as well those who ac- 
tually enter the house ae those who are 
close at baud on the onteide of it, wait* 
ing to watch or to oarrj off the pro- 
perty,** are guilty : Per Alderetm^ B., 
R, r. Paeeey, 7 Car. k P. 288 : Per 
Ifgde, C. J., R, y. Turner, 6 How. 
St. Tr. 612 ; wee R, r. Jordan^ 7 Car. 
k P. 428 ; antei p. 922, n. (t). 
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breaking out of the dwelling-house of another in the night- 
time by one who has entered it with intent to commit felony 
or who has committed felony therein, is also declared to be 
burglary (o) ; the night-time in connection with this ofEcnoe 
being considered as commencing at nine o’clock in the evening 
and as terminating at six in the morning {p). 

In further explanation of this subject — ^the offence of bur- 
glary consists in the invasion of a man’s dwelling-house,— 
1. effected by force or fraud ; 2. in the night-time ; and 

accompanied with the actual commission of a felony or 
made with intent to commit a felony therein {q). First, then, 
subject to the statutory limitation of the word already 
noticed (r), “ every house for the dwelling and habitation of 
man ” is taken to bo a ‘ dwelling-house ’ “ wherein burglary 
may be committed ” («) — ea. gr. a sot of chambers in an inn 
of court (^), or of apartments in a lodging-house having a 
separate outer door («) ; — ** burglary cannot,” however, “ be 
committed in a tent or booth erected in a market or fair, 
although the owner may lodge therein, for the law regards 
thus highly nothing hut permanent edifices ” («). 

A house in which the owner resides during the day, takes 
his meals, and carries on his business, but does not sleep, is 
not a dwelling-house within the definition of the crime of 
burglary (y) ; there may, however, bo a constructive occu- 
pation by the servant or family of the owner, although 


(o) Ante, p. 935. Beg. t. Wheel- 
don, 8 Car. & P. 747. 

(p) Ante, p. 936. 

(9) Cr. L. Com., 6th Bq>., p. 4. 

(«■) Ante, p. 936. 

(a) 3 last. 64. 

(t) 1 Hale, P. C., p. 666. 

(«) See Monk* v. Dyla*, 4 M. A W. 
667 ; B. T. EggingUm, 2 B. A P. 608 ; 
i lust. 66. 

(«) 4 Bla. Com., p. 226. 


See, farther, as to what is or is not 
to be regarded as part of the dwelling- 
house ; JZ. t. Paine, 7 Car. A P. 136 i 
Beg. T. Higg*, 2 Gar. A K. 322 ; B. t. 
Turner, 6 Car. A P. 407 ; B. t. Bur- 
roue*, 1 Hood. C. C. 274; B. t. 
SomervtUe, 2 Lew. C. O. 113 ; B. ▼. 
Smith, 1 H. A Rob. 266. 

(g) B. T. Marlin, Buss. A Ry. 108; 
B. V. Plannagan, Id. 187 ; and cases 
eited 2 East) P. G., pp. 491-499. 
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the distinctions in regard to this subject are sohiewhat 
fine (s). 

Again — ^thero must be both a * breaking ’ and an ‘ entering ’ 
of the dwelling-house in order to constitute the crime of 
burglary. And here, accordingly, may be noticed the dis- 
tinction between a breaking sufficient to sustain an action of 
trespass, and one which will suffice to support an indictment 
for burglary — every entry into the house of another by a 
trespasser is a breaking in law, whereas eveiy unlawful entry 
by night (a) into a dwelling-house is not at common law a 
breaking of the house sufficient to constitute the crime in 
question, inasmuch as the gist of this offence is — and the 
indictment for it charges — that the accused **/eloniomly and 
burglariously did break and enter ” the dwelling-house of A. 
B. with intent to steal therein (6), or as the case may bo. 
Hence if the door of a dwelling-house be open, and a thief 
enter the house with intent to steal, this is not burglary, 
because there is no actual breaking. So, ** if the window of 
a house be open, and a thief with a hook or other engine 
draweth out some of the goods of the owner, this is no 
burgla^ ; ” but if the thief breaks the glass of the window, 
and with a hook in like manner abstracts some of the goods 
of the owner, this is burglary, for there was an actual breaking 
of the house (c). So “ it is deemed an * entry ’ when the thief 


(2) 2 Easl^ F. a, p. 503 ; B. t. WU- 
fordj Russ, k Ry. 517 ; R. y . Davies^ 
2 Leachp C. 0. 876 ; R, v. Rees^ 7 Car. 
k P. 568. 

{a) If the breaking of the house were 
in the day-time and the entering in the 
nighty or the breaking in the night and 
entering in the day, this will not be 
burglary : 1 Hale, P. G., p. 551 ; but 
if the breaking be one night, with a 
burglarious intent, and the entering be 
on a subsequent night, this will suffice 
to constitute the crime of burglary : Id. 


ibid ; R, y. Smithy Russ. & Ry. 417 ; 
R. Y. Jordan^ 7 Car. k P. 432. 

(5) 3 Inst. 64 ; Hawk. P. C., Book 
2, c. 88, B. 40, 

(c) 8 Inst. 64. In regard to the 
question, what may suffice to constitute 
an actual breaking ? see R. y. Hyams^ 
7 Car. k P. 441 ; R. y, IfaineSf Russ. 
k By. 451 ; R, y. Id. 855 ; R» 
Y. Ru8$eUf 1 Mood. C. C. 377 ; R> y. 
Smith, Id. 178 ; R. y. Robivuon, Id. 
327 ; R. Y. Jordan, 7 Cax.kV. 432, 
436. 
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breakeih fhe bouse and bis body or any part thereof, as bis 
foot or arm, is within any part of the bouse, or when be 
puttetb a gun into a window which he hath broken, or into 
a hole of the house which he hath made, of intent to murder 
or kill ; ** but “ if he doth barely break the house without any 
such entry at all, that is no burglary ” (d), to constitute 
which, as above observed, there must be both a breaking and 
an entry. 

There may, however, be a constructive breaking of a dwelling- 
house effected by stratagem, fraud, or through the medium of 
intimidation, sufficient to sustain an indictment for burglary ; 
for, on an act done in fraudem kgis, an unfavourable con- 
struction will be put (e) — ^ihus, to knock at the door of a house 
in the night-time, and, upon its being opened, to rush in with 
a felonious intent ; or to gain admittance to a house in the 
night-time under pretence of taking lodgings therein, and thmi 
to fall upon the landlord and rob him ; or to procure a constable 
to gain admittance in order to search for thieves, and then to 
bind the constable and rob the house, — all these entries have 
been adjudged burglarious, though there was no actual break- 
ing ; for “ the law will not suffer itself to bo trifled with by 
such evasions, especially under the cloak of legal process ” (/). 

2ndly. We have already seen, that, to support an indict- 
ment for bul^lary, the breaking and entering or the breaking 
out of the dwelling-house in question, must have taken place 
during the night-time, as defined by the statute law. And 
Srdly. In order to constitute the crime of burglary, there must 
be a breaking and entering of the dwelling-house of another 
with intent to commit some felony within the same, whether 

(<i) S Inst. 64 ; 2 East, F. G., p. (e) See 8 Inst. 64. 

490. As riiowing what may consti- (/) 4 Bla. Com., pp. 226-7 ; 3 Inst, 

tnte an ‘entry,* see X. ▼. Davia, Bnss. 64 ; 2 East, F. C., p. 486 ; 1 Hale^ F. 
& By. 499 ; X, ▼. Bculty, Id. 341 ; C., p. 663 ; Arg. 19 How. St. Tr. 782; 

Xtg. T. simpion, 8 Car. A E. 207, X, t. ComteeU, Id. n. 
n. (a). 
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suoli felonious intent be executed or not. If it appear that the 
breaking and entering was to commit a mere trespass, we have 
•just seen that this will not amount to burglary, the injured 
party being left to his civil remedy (gr). Whore, however, such 
a breach and entry of a house as has been above described is 
effected by night with intent to commit a robbery, a murder, a 
rape, or any other felony, this is burglary, whether the sub- 
stantive offence contemplated be actually achieved or not. Nor 
does it make any difference whether such offence were felony 
at common law or created so by statute, since that statute 
which- makes an offence felony gives it iucidentally all the pro- 
perties of a felony at common law (/^). The intent in breaking 
and entering may indeed be presumed from the actual com- 
mission of the specific, felony charged (»), but it must be averred 
in the indictment and proved as laid (A:). If, therefore, the 
indictment charged that the breaking and entering was with 
intent to steal goods and chattels, it would not bo sufficient to 
show that the accused broke into the house with intent to steal 
mortgage-deeds — for mortgage-deeds, being subsisting securities 
for the payment of money, are clearly choscs in action, and as 
such are not properly described in the indictment as goods and 

ig) See Arg. Reg. v. Powell, 2 Den. hoose it vas ; and that it waa in 
O. C. 405. the night ; because all these circum* 

(/i) 4 Bla. Com., pp. 227, 228 ^ IL stances are specifically alleged in the 

V. Locoity Kel. 30 ; 1 Hale, F. 0., pp. indictmen^ and they are all affirma- 

549, 559 ; Hawk. F. C., Book 1, Chap. tires; then the intent with which these 

88, s. 1 ; 2 East, F. C., 484, 519, facts were done is equally material, but 

citing IL Y. Vandercomby 2 Leach, C. if the prosecutor prove all the former 

C. 708 ; 3 Inst. 63. circumstances, it is a question for the 

(») 1 Hale, F. C., p. jury to determine whether he (the pxi- 

nivaly Russ. & By. 445. • soner) did not enter with the view of 

In Bo88 y. Hunter^ 4 T. B. 88, stealing the goods, unless the party ac- 

Bullert J., alluding to an indictment cused can show to their satisfaction 
for burglary, says, Suppose the goods that his intent was innocent.” 
were not actually taken and carried (Jt) See R. v. DingUy^ cited 2 Leach, 
away, observe what would be sufficient C. C. 841 ; 1 Hale, F. C., p. 561 ; Reg, 

to be proved ; the fact of breaking t. CUvrke^ 1 Oar. k K. 421. 

and entering the house ; and whose 
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chattels (/). So, by the common law (m) the stealing of chattels 
personal alone amounts to the offence of larceny ; and if an 
indictment for that offence were to allege that goods and chattels, 
wmre stolen, proof that chattels real were stolen would not 
support the indictment (»). 

It remains but to add, that, on ’an indictment for burglary 
which comprehends within itself an indictment for house- 
breaking and usually for larceny in the house, if the jury are 
satisfied that there was a breaking in the night-time with in- 
tent to steal, they may convict the accused of burglary ; if they 
should think that the breaking was not in the night-time, but 
that there was a breaking and goods stolen of any value, they 
may convict of house-breaking under the stat. 7 & 8 Geo. 4, 
c. 29, s. 12 ; or, if they should think that the evidence of the 
broaking is not sufficient, they may convict tho prisoner of 
stealing in a dwelling-house to the value of bl. (o) ; the rule 
upon this subject being, that, “ in order to convict of a felony 
which was not the felony primarily charged, it is necessary that 
the minor felony should bo substantially stated in the indict- 
ment” {p), 

(i) Rtg. V. Powell^ 2 Den. C. 0. (o) Per Gcuelee^ J., R. ▼. Ctympton^ 

403. 8 Car. & P. 418 : R, ▼. Buttei'worihj 

(m) See the 7 & 8 Geo. 4, c. 29, bb. Buss. & By. 620. 

6, 28. {p) Per JerviSf C. J., Reg, y. Reid^ 

(n) Per Alderaon^ B., 2 Den. 0. C. 2 Den. C. 0. 92. 

409. 
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CHAPTER IV. 

THE PBOCEEDINGS AT A CBIMIHAL TRIAL (a). 

Before attempting a brief view of the proceedings at a 
Criminal Trial, 'whether it take place at the Assizes, at the 
Central Criminal Court, or before Judges acting by ■virtue of a 
special commission from the Crown, it may bo well to remind 
the reader that there are cases — ^not a few — in which express 
power is given to inferior tribunals or to particular hmctionarics, 
as Recorders and others, to deal with certain kinds of offences 
according to their discretion, regulated and limited more or 
less stringently by the statute law. From amongst functiona> 
ries clothed with such discretionary powers. Justices of the 
Peace may, in connection with the subject of this Chapter, 
claim especial notice. 

The power of a Justice of the Peace as a criminal judge is 
derived in part from his commission proceeding from the 
Crown, and in part from particular Acts of Parliament. 
Under the commission of tho peace (&) the justice derives a 
twofold power, first when out of sessions, and secondly when 
sitting in sessions, either general or petty. When out of 
sessions the commission empowers him singly to conserve the 
peace, to suppress riots and affrays, to take security for keeping 
the peace, and to apprehend and commit felons and other 


(a) The aim of this Chapter is 
rather to direct the attention of the 
student to certain points of practical 
importance connected with criminal 
procedure than to exhibit a complete 
view of it. In regard to the functions 
of the grand jury, the arraignment and 
trial, the right of challenge, judgment^ 
the effect of a pardon, and the various 
kinds of punishment inflicted under the 
sanction of our law, the reader is re- 


ferred for full information to Chapters 
66-68 inclusiye of Mr. Warren's excel- 
lent Abridgment of Blackstone's Com- 
mentaries. ' 

(6) Of which the form may be seen 
in Bum’s J. F., 29th ed., vol. 8, p. 
988 ; and in Dickinson’s Quarter Ses- 
sions, 6th ed. p. 66. 

As to the powers of Stipendiary Ma- 
gistrates, see 21 A 22 Yict. c. 73. 
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criminals. The commission, of fhe peace also empowers any 
two or more justices to hear and determine all felonies and 
other offences, which, as Blackstone remarks (c), is the ground 
of their jurisdiction at sessions — a jurisdiction which has how- 
ever be^ most materially restricted .by the 1st sect, of stat. 
5 & 6 Yict. 0 . 38 — intituled ** An Act to define the Jurii^c- 
tion of Justices in General and Quarter Sessions of the Peace,” 
—which enacts, that, after the passing of that Act, neither the 
justices of the peace acting in and for any county, riding, 
division, or liberty, nor the recorder of any borough, shall at 
any session of the peace, or at any adjournment thereof, try 
any person for any treason, murder, or capital felony, or for 
any felony which, when committed by a person not previously 
convicted of felony, is punishable by transportation beyond 
tho seas for life ; or for any of the following offences : — 1. mis- 
prision of treason : 2. offences against* the Queen’s title, pre- 
rogative, person or government, or against either House of 
Parliament : 3. offences subject to the penalties of prwmu- 
nire (d) : 4. blasphemy and offences against religion : 5. 
administering or taking unlawful oaths : 6. perjury and sub- 
ornation of peijury : 7. making or suborning any other person 
to make a false oath, affirmation, or declaration, puni^ablo 
as peijury or as a misdemeanor : 8. forgery : 9. unlawfully 
and maliciously setting fire to crops of com, grain, or pulse, or 
to any part of a wood, coppice or plantation of trees, or to any 
heath, gorse, furze, or fern : 10. bigamy and offences against 
the laws relating to marriage : 11. abduction of women and 
girls : 12. endeavouring to conceal the birth of a child : 13. 
offences against any provision of the laws relating to bankrupts 
and insolvents : 14. composing, printing, or publishing blas- 
phemous, seditious, or defamatory libels : 15. bribery : 16. 
unlawful combinations and conspiracies, except conspiracies 

(c) 1 Com., p. SS4. monirt^ see 4 Bla. Com. Chap. 8. 

(d) Ib TCgard to the offence of pim* 
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or combinations to commit any offence which bu<^ justices or 
recorder respectively have or has jurisdiction to try when com- 
mitted by one person : 17. stealing or fraudulently taking or 
injuring or destroying records or documents belonging to any 
Court of law or equity, or relating to any proceeding therein : 
18. stealing or fraudulently destroying or concealing wills or 
testamentary papers, or any document or written instrument 
being or containing evidence of the title to any real estate, or 
any interest in lands, tenements, or hereditaments. Also by 
stat. 9 & 10 Yict. c. 25, 15., neither justices of the peace nor 

recorders shall at' any session of the peace, or at any adjounv- 
ment thereof, try any person for any offence under that Act, 
which was passed “ for preventing malicious injuries to person 
and property by fire, or by explosive or destructive substances.” 

Further, it seems clear that county magistrates have by 
their commission jurisdiction in all indictable offences to receive 
the information of any individual respecting thorn — to grant a 
summons or Warrant thereon to bring the accuscjd party before 
them — to examine the witnesses on oath — to hear what the 
• accused has to say in his defence — to take down the examina- 
tions in writing — and then either to discharge the accused, 
to admit him to bail, or to commit him for trial (<?) : — the mode 
of enforcing the attendance of the party accused or suspected of 
crime before the justice, or of apprehending one against whom 
an indictment has actually been found — of compelling the 
attendance of witnesses before the magistrate — of conducting 
their examination — of taking down the depositions — of re- 
ceiving the statement, if any, of the accused (/) — of transmit- 
ting the depositions, and statement to the Court in which the 
trial is to be had, — being minutely regulated by the 11 & 12 
Viet. c. 42, intituled ** An Act to facilitate the performance of 
the duties of Justices of the Peace out of Sessions within 

(«) Areb. J. P. 4th ed. voL 2, p. 28; (f) See JUsgt, v. DeenL 648. 

1 Bla. Com. pp. 849, 853-f. 


F 



THE PBOOEEDINQS. 


England and Wales wiHi respect to Persons cliarged with 
Indictable Offences,” the provisions of which statute should of 
course be carefully studied in reference to the due discharge of 
magisterial duties by those who are invested with them. 

In many 'of the cases falling within their svmmaiTf jurisdic- 
tion, justices of the peace and stipendiary magistrates have a 
discretionary power cither to exercise their jurisdiction or to 
refer the case to the sessions or assizes by committii^ the 
accused — as, for instance, under the Juvenile Offenders’ Act, 
(10 & 11 Viet. c. 82, (gr) ), or under the Act “ for diminishing 
!^xponse and Delay in the Administration of' Criminal Jiistice 
in certain cases,” (18 & 19 Viet. c. 126,) or imdcr the 7 & 8 
Geo. 4, c. 30, (for “consolidating and amending the Laws 
relative to Malicious Injuries to Property”). And under the 
stat. 20 & 21 Viet. c. 43, intituled “ An Act to improve the 
Administration of the Law so far as respects summary pro- 
ceedings before Justices of the Peace,” after the hearing and 
determination by one or more Justices of any information or 
complaint which he or they’ may have power to determine in u 
summary way, either party dissatisfied with the determination, 
may apply for a case, setting forth the facts and grounds 
thereof, for the opinion thereon of one of the Superior Cotirts 
of Law to be named by the party applying (A). 

From what has been above said we may infer that the juris- 
diction exercised by justices of the peace (?) is in some cases 
substituted, t6 all intents and purposes, for — wliilst in others it 
is ancillaiy to — that of a superior tribunal. In point of fact, 
indeed, almost every criminal offender who appears for trial at 
the assizes has in the first instance been examined and com- 
mitted by a magistrate in the ordinary way, having been 
brought before him either with or without a summons or 

((r) See also the 17 & 18 Viet. c. 86, 4 H. & N. 180. 

unended by 18 & 18 Viet. o. 87 j 18 is (i) As to the jurisdiction of BoTongh 
14 Viet. e. 87. Justices, see Arch. J. P. 4th ed. vol. 2, 

(A) See Darya ai»p. Douglas resp., p. SI. 
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warrant a police constable acting on his own judgment or 
on the complaint of some private individual (y). Although 
cases do, nevertheless, present themselves in which the preli- 
minary process here spoken of is altogether wanting — as where 
a prisoner has been committed by the coroner in pursuance of 
the verdict of his jury (k ) — a committal however which does 
not in any way oust the jurisdiction of ordinary justices — or 
where a supposed criminal is arrested by virtue of a warrant 
issued by the Privy Council or a Secretary of State (/) — or 
where an information is filed by the Attorney General officio, 
or by the Master of the Crown-office, with leave from the Court 
of Queen’s Bench, at the instance of an individual (m ) — or 
where a presentment is made by the grand jury of an offence 
within their own knowledge or observation (n) — or, lastly, 
where a private person prefers a bill to the grand jury, without 
preliminary notice, against an absent party — a mode of pro- 
ceeding, however, which is neither commonly resorted to nor 
expedient, and on which restriction has, as regards various 
fences, been imposed by a recent statute (o). 

We are told, however, in a work of authority (p), that pro- 
secution by indictment is the most usual and constitutional 
course for bringing offenders to justice on criminal charges. 
The * indictment ’ is an accusation preferred in the name of 
the sovereign to a grand jury competent by law to find it, and 
found by them on their oaths (y) ; this accusation, when first 


{j) Ante, pp. 702, et seq. 

(Jc) A coroner is now empowered to 
accept bail for a i>erson against whom a 
Terdict of manslaughter has been found 
by bis jury ; 22 Yict. c. 38, s. 1. 

if) See the cases in regard to such 
warrants collected : Tomb L. Diet., tit. 
Commitment,” I. 

(m) Ante, p. 243. 

{n) 4 Bla. Com. p. 301. 

(o) 22 & 23 Viet. c. 17, intituled 
‘‘An Act to preyent yexatious indict- 


ments for certain misdemeanors.” 

(p) Dickinson’s Quarter Sess. 5th 
ed. p. 168. 

( 2 ) Dickinson’s Quarter Seas. 5th 
ed. p. 168. 

As to the mode in which the biU is 
found or ignored by the grand joiy, 
reference may be made to 4 Bla. Com. 
p. 305. 

By the stat. 19 A 20 Viet. c. 54, s. 1, 
the foreman, or acting foreman, of the 
grand jury, is now authorised and 
8p2 


Procedure 
by indict* 
ment. 
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preferred to the grand jury, being called a bill, and!*being pro- 
perly termed an indictment only when found by them. Now 
the office of the indictment being to inform the prisoner of the 
charge which ho is called upon to answer, it might certainly, 
d priori, bo supposed that the simpler the phraseology used, 
and the shorter and more free from technicality the statement 
of the offence charged therein, the more surely and effectually 
would justice be administered — the risk of its defeat being 
diminished in proportion as simplicity was attained. TiU 
recently, however, the view entertained in relation to the 
framing of indictments in criminal proceedings seems to have 
differed essentially from that just stated ; for the extreme 
certainty required, and the technical and inverted phraseology 
used in an indictment, as well as the multiplicity of counts 
inserted in it for the purpose of obviating purely formal objec- 
tions, must have rendered that instrument in most cases 
unintelligiblo to the prisoner, and without doubt perpetually 
led, in one way or another, to the frustrating of the require- 
ments of justice. IIap2)ily, however, the above evils have for 
the most part bccu removed, the form of the indictment has 
been greatly simplified, and the difficulty in drawing it corre- 
spondingly diminished, by the stat. 14 & 15 Viet. c. 100, 
intituled “ An Act for fui'thcr improving the Administration 
of Justice,” which contains several most useful provisions 
bearing upon the matters just indicated. In the first place, 
by the 24th sect, of the Act, all objections grounded on certain 
formal defects in the indictment specified in that section are 
altogether done 'away with, so that no advantage can hence- 
forth bo taken of them(r). Moreover, by the 25th sect., 
every objection to an indictment for any formal defect 
apparent on the face thereof” must be taken by demurrer or 
motion to quash such indictment before the jury are sworn. 


reqTured” ta adminiater the nsnal oath of the bill of indiotment. 
to witaeaae* for exam i n ation in anpport (r) See Beg. t. Frotl, Dearal. 474. 
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and will no longer be available for the prisoner by morion in 
arrest of judgment or on error ; and the same section further 
empowers the Court to amend any such formal defect when an 
ohjcction is taken to the indictment on account of it. 

The 1st sect, of the Act just named is also most material in 
relation to the better administration of criminal justice. 
Formerly, if a variance occurred between any allegation in an 
indictment and the evidence adduced in support of it, tho pri- 
soner was entitled to bo acquitted, and this necessarily led to 
much inconvenience (s), which, having been partially obviated 
by various statutory enactments (t), has, so far as is deemed 
consistent with justice, been removed by the clause in question. 

It provides, that “whenever, on the trial of any indictment 
for any felony or misdemeanor, there shall appear to bo an^ 
variance between the statement in such indictment, and tho 
evidence offered in proof thereof,” in respect of any of the 
various matters set forth in tho above section, ex. gr. in tho 
Christian or surname of any person mentioned therein, or “ in 
the name or description of any matter or thing whatsoever 
therein named, or in tho ownership of any property named or 
described therein,” tho Court may, “if it shall consider such 
variance mt material to the merits of the case, and that tho 
defendant cannot ho prejudiced thereby in his defence on such 
merits,” order the indictment to be amended according to the 
proof, “ on such terms as to postponing tho trial to bo had 
before the same or another jury,” as tho Court shall think 
reasonable; — and when the amendment in question has been 
made, the trial and proceedings subsequent thereto will take 
place “in the same manner in all respects and with the same 
consequences, both with respect to tho liability of witnesses to 
be indicted for perjury and otherwise, as if no such variance 
hn/1 occurred.” Now, with reference to the section thus briefly 

(«) See Mr. CheaTee’e ed. of Lord Campbell’s Aots^ p. 2. 

(0 Id. p. 8. 
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abstracted^ one point must especially be noticed, viz. that an 
amendment can only be made in any of the oases herein 
specified, where it does not affect the merits of the case, that is 
to say, where it docs not affect “ the substantial truth and 
justice of the case with reference to the guilt or innocence of 
the prisoner** (u). Gases,. it has been said, may easily be put, 
where no doubt can exist that the variance in question is not 
material to the merits, and where, therefore, the defendant 
cannot be unfairly prejudiced by an amendment. For in- 
stance, if a man steals a sheep during the night out of a field, 
being ignorant at the time of the namo of the owner of the 
sheep, it could hardly be said that the owner’s name would be 
material to the merits of the issue of ‘guilty’ or ‘not guilty.* 
In each case, however, the Court must necessarily form its own 
judgment with reference to the facts brought before it. And 
the two questions for consideration before making an amend- 
ment will always bo — 1st, whether tlio variance is material to 
the merits of the case; and 2ndly, whether the defendant can 
be prejudiced by the amendment in his defence (x) upon the 
merits; for of course, in one point of view, he must always be 
prejudiced by an amendment, inasmuch as he might altogether 
escape conviction if it were not made. 

The practical effect of the above statutory provision and of 
some other sections (y) of the Act taken together, is to render 
much less precision and certainty necessary in framing indict- 
ments than was formerly required. Accordingly, an indict- 
ment under the new practice is generally characterised by 
extreme brevity^and simplicity. ' It consists of (a) — 

1st. The venue, which indicates the Court before which the 

(«) Bee Mr. Qreavee’e ed. of Lord found, it vill be wdl to observe, that^ 
Oampbell'e Acte, p. 4. by Tirtne of the rule nuUum Umpus 

(x) Id. p. 6. oeeurrit regi, this may be done, where 

. (y) See as. 4—8. a particular period of limitation is not 

(e) As regards the time at which a jnescribed by statute^ at any length of 
UU may be preferred and an indictment time after the offiance was committed. 
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offender is to appear, and the jurisdiction within which the 
offence charged was committed or is triable (a). 

2ndly. The statement of the offence, which must contain 
such ingredients as are essential either at common law or by 
statute to constitute it. Thus, where by statute a particular 
act is punishable when .done with a particular intent — such 
intent must be alleged in the indictment conformably to the 
statute. And, in preparing an indictment for any statutable 
offence, care must be taken so to allege it, that it may be 
brought within the purview and meaning of the Act (i). The 
indictment must, further, charge the defendant directly and 
positively with having committed the offence thus sot forth and 
alleged (c). 

And 3rdly, Iho conclusion, with reference to which I wiff 
merely say, that, although the 24th sect, of the 14 & 15 Yict. 
o. 100, renders the want of a proper or formal conclusion to an 
indictment immaterial, yet this must not be understood as 
having affected the practice as to concluding the indictment 
contra formam statuti, where the offence charged in it is 
founded upon the statute law (d). 

Let us now assume that the bill has been duly presented to 
and found by the grand jury, and that the accused party is in 
custody, the next step in the proceedings is to arraign the 
prisoner, i. e. to call upon him when placed at the bar of the 
Court to answer the matter charged against him in tlie indict- 


(a) Under the stat. 19 Viet. c. 16, 
B. 3, the Court of Queen’s Bench may 
order that any person charged with an 
offence committed out of the jurisdic- 
tion of the Genial Criminal Coui*t 
shall, nevertheless, be tried at that 
Court. See Eeg, v. Palmer^ 6 E. kB, 
1024 ; Peg. v. Wilks^ Id. 690 ; Peg. y. 
Jevtellf cited Dearsl. & B. 174. 

(b) AbXo the joinder oi counts in an 
indictment^ see Arch. Cr. FI. 12th ed. 
pp. 69 — 62. A misjoinder, as where a 


count for felony is joined with one for 
misdemeanor, may be cured by verdict 
of acquittal on cither count : see Peg. 
v. Ferguson^ Dearsl. 427. 

(c) Arch. Cr. FI. 12th ed. pp. 30 
etseq. 

<d) See Arch. Cr. FL 12th ed. pp., 
66, 67. 

The reason why an indictment for a 
statutory offence should conclude con- 
tra formam statuti, is stated in Hawiu 
F. C. Bk. 2, Chap. 25, ss. 116, 116. 
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ment(«). On this arraignment the prisoner is required to 
plead “guilty” or “not guilty,” unless indeed, as rarely hap- 
pens in practice, ho has some special matter of defence to urge 
in answer to the indictment. Of such special plea the most 
usual and important subject maitter now is, that he (the 
prisoner) has already been “ lawfully, acquitted or convicted of 
the identical felony or misdemeanor charged and specified in 
the indictment;” and this plea would of course, if substan- 
tiated, offer good ground of defence; for it is a principle de- 
signated by Ix)rd Campbell, C. J. (/), as a “sacred maxim” of 
our law, that — mtno bis vexari debet pro eddem cattsd — ^no man 
ought to bo twice tried, or brought into jeopardy of his life or 
liberty more than once for the same offence. The effect of the 
^oa of autrefois acquit in connection with a particular statutory 
provision since repealed (7 Will. 4 & 1 Viet. c. 85, s. 11,) was 
much discussed in Bird’s case {g), to which, as also to the more 
recent cases below cited (A), for additional information re- 
specting it the reader is referred {i). 

With the exception of the particular ground of defence just 
adverted to, a special plea to an indictment is little known in 
praotico (A*) ; and should the prisoner on his arraignment plead 


(e) 4 Bla. Com. p. 322. See Reg* 
V. ifeiA 2 Den. C. C. 347 ; Reg. t. 
Shu^ilewcrthy Id. 351 ; Reg. ▼. Clark^ 
Bearsl. 198. 

if) 2 Den. G. G. 216, 

222, at which latter page the learned 
Lord Chief Justice remarks, that *Mt 
is only the ignorant and the presump- 
tuous who would propose that a man 
should be liable to be again accused 
after a judgment regularly given pro- 
nouncing him to be innocent. Accord- 
ing to this novel doctrine, the Crown 
might a second time prosecute for high 
treason a person who had been acquitted 
of the charge by a jury of his country, 
and there would be no end to prosecu- 
tions for felony or misdemeanor prompted 


by private malevolence.” See also 4 
Bla. Com. pp. 

(g) 2 Den. C. C. 94. 

{h) Reg, V. Grcen^ Dearsl. k B. 113; 
Reg. V. Jfoa/t, Dearsl. 626, 6?0. 

(t) In reference to the plea of autre- 
fois acquit, a careful perusal of the 14 
k 15 Viet. c. 100, ss. 9-14, is also 
recommended. 

(h) Special pleas are to the jurisdic- 
tion of the Court, or in abatement. See 
O'Brien v. Reg. 2* H. L. Ca. 469 ; 
O* Connell v. Reg. 11 Cl. & F. 165, 
165, 465, 46^ ; R. v. Johneon^ 29 
How. St. Tr. 385 ; and autiufois 
acquit, convict, gr attaint, o^a pardon 
from the Crown, is also pleadable. 

The prisoner may, moreover, demur 
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** not guilty’^ (/), the next step in the proceeding will be to 
swear the jury (w), which is done subject to a right of challen^ 
to the array or to individual jurymen on the part of the pri- 
soner or defendant and of the Grown («). Wlien the jury have 
been sworn the prisoner is * given in charge’ to them, the 
meaning of which phrase is shown by the address of the clerk 
of arraigns to the jury ; for, after stating the specific offence on 
which the prisoner stands indicted and his. plea thereto, he tells 
them that their “ charge is to inquire whether ho be guilty or 
not guilty, and to hearken to the evidence.” 

The above form having been duly observed,[the counsel for the 
prosecution opens his case to tho jury, produces evidence, and 
calls witnesses in support of it, whose examination is conducted 
in accordance with certain principles, which must needs bb 
observed an^ scrupulously adhered to, experience teaching us 
that tho truth will far more often and more surely be arrived 
at if sought for by tho aid of inflexible rules than if pursued by 
ingenious surmises, or traced by the light of proofs, which, 
though in the particular case apparently sufficient, aro never- 
theless shown by abstract reasoning to bo deceptive and 
fallacious. It has been affirmed, indeed, that no material 


to the indictment or information, on 
the ground that it is ‘Siot sufficient in 
law/* “Bj a general demurrer, the 
prisoner confesses all the material facts 
charged against him in the indictment, 
though in the case of a demurrer of a 
fecial nature, which is usually called 
a demurrer in abatement, it might be 
otherwise : ” B^g, t. Paderman^ 1 Den. 
C. C. 665, 570. 

(2) If the prisoner on being arraigned 
should “stand mute of malice or will 
not answer directly to the indictment,** 
the Court may order a plea of “not 
guilty’* to be entered on behalf of the 
prisoner by the proper officer, and the 
plea so entered will hare the same 


force and effect as if the prisoner had 
actually pleaded the same : 7 & 8 Geo. 
4, c. 28, 8. 2. 

(m) When in a case of misdemeanor 
the record has been removed by certi- 
orari into the Court of Queen’s Bench, 
a special jury may be obtained at the 
instance either of the prosecutor or of 
the defendant. 

(ft) ManeeU v. Beg, Dearsl. & B. 
875 \ S, C. 8 E. & B. 54 ; Reg, r. 
MeUor^ Dearsl. k B. 468 ; (XOonneU 
T. Beg. 11 Cl. k F. 155 ; Gray v. 
Beg, Id. 427 ; 0*Brien v. Beg, 2 H. 
L. Ca. 465, 470, are important with 
reference to the right of challenge. 


95S 
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Rules of 
oTldenoe to 
be observed. 


differenoe exists, in regard to the rules of evidence, between 
criminal and civil procedure— that what may be received in 
the one case may be received in the other, and what is rejected 
in the one case ought to be rejected in the other (o) — ^that in 
short, ** a fact must be established^ by the same evidence, 
whether it is to be followed by a criminal or civil conse- 
quence" (p). In either mode of procedure, for instance, civil 
or criminal, the following rules obtain: that the proofs ad- 
duced must be relevant to the - issue — that the best evidence 
which the nature of the case will admit of must be given — that 
secondary evidonco will only be receivable where the best and 
most direct evidence cannot be had — that hearsay is not in 
general admissible as evidence, because the individual whose 
words are spoken to was not sworn nor can be submitted to 
cross-examination — that entries made by a person since de- 
ceased when against his own interest, or made in the usual 
course of business, may bo received — ^that the Court must 
construe written documents, and the jury must decide upon the 
facts. The rules just stated, it will be obvious, are applicable 
as well in civil as in criminal Courts, whereas the following 
more frequently present themselves to notice in, the latter — that 
our law presumes in favour of the innocence of an accused — 
that it regards the evidence of accomplices with suspicion — that 
a confession, whether judicial or extra-judicial, i. e. whether 
made before a magistrate or in Court and in the due course of 
legal proceeding, or made elsewhere and under other drexun- 
stances — ^is admissible provided it was voluntary, and must, if 
admissible at all, be received in its entirely (q ) — ^that a dying 


(o) Per Ahhottf J., JR. y. WatioUf 2 
Stark. N. F. C. 155 ; Per JBest, J., X, 
T. Burdett^ 4 B. & Aid. 122. 

(p) Per Lord ErMne^ G., at Lord 
Melville's trial, 29 How. St Tr. 764. 

(g) By the law of England,” says 
Porlbsy B., in v. Baldry^ 2 Den. 
0. C. 444-5, order to render a 
confession admissible in evidence, it 


must be perfectly volantary ; and there 
is no doubt that any inducement in the 
nature of a promise or of a threat held 
out by a person in authority vitiates a 
confession the ground for rejecting 
the evidence when so obtained being, 
that *'it would not be safe to receive a 
statement made under any influence or 
fear.” Per .Po/todir, 0. B., Id. 442. 
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declaration may be received in evidence on a trial for homi- 
cide, where the death of tiie deceased is the subject of the 
charge and the circumstances of the death the subject of the 
dying declaration (r). 

Passing over the above-mentioned and some other rules as ' 
to the admissibility of evidence, which are peculiarly appli- 
cable in criminal inquiries, I may observe, in the words of 
C. B. (s), that, — although “the most commm and ordi- 
nary species of legal evidonco consists in the depositions of 
witnesses taken on oath before the jury, in the face of the 
Court, in the presence of the prisoner, and received under all 
the advantages which examination and cross-examination can 
give ; ” besides this kind of proof and certain species of hearsay 
evidence (some whereof have been above alluded to), which 
are for various reasons, admitted by law ; — the examination Admintbii- 
of a prisoner and the depositions of the witnesses who may be 


It is for the judge who presides at 
the trial to determine whether a con- 
fession tendered in evidence is admis- 
sible dr not ; but it is further material 
to observe, that the onus of satisfying 
his mind that it was not made under 
the influence of a threat or of an im- 
proper inducement lies on the prosecu- 
tion ; and if this point is left doubtful, 
the evidence ofiered will certainly be 
rejected ; Reg. v. Warringhamy 2 Den. 
C. C. 447, n. 

As to the question who is ‘‘ a person 
in authority*’ withiii the meaning of the 
rule above laid down, see Reg. v. 
Moore^ 2 Den. 0. C. 522, and cases 
there cited ; Reg. v. Sleeman^ Dearsl. 
249 ; Reg. v. Luckhurst^ Id. 245 ; Reg* 
T. Laugher^ 2 Car. & E. 225. 

The compulsory examination of a 
bankrupt under the stat. 12 & 13 
Viet. c. 106, 8. 117, is admissible in 
evidence against him at his trial on a 
erinSnal chaige ; R^* v- Cross^ Dearri. 


& B. 68 ; Reg. r* Scott, Id. 47 ; Reg. 
V. Sloggett, Dearsl. 156 ; Reg. r. Skeejt, 
1 Bell, C. C. 97. 

(r) Per Abbott, C. J., R. v. Mead, 2 
B. ^ C. 608. 

Dying declarations, says Eyre, C. B., 
in Rmt. Woodcock, 1 Leach, C. 0. 502, 
are made in extremity when the party 
making them is at the point of death, 
and when every hope of this world is 
gone, when every motive to &lsehood 
is silenced, and the mind is induced by 
the most powerful considerations to 
speak the truth ; a situation so solemn 
and so awful is considered by the law 
as creating an obligation equal to that 
which is imposed by a i>ositive oath ad- 
ministered in a court of justice. See, 
also, per Lord Denman, C. J., Suseex 
Peerage caee, 11 Cl. k F« 112; per 
Cur. R. v. Drummond, 1 Leach, 0. 0. 
337 ; TinkUr'e case, 1 East, P. C. 854; 
Reg. V. Reaney, Dearsl. k B. 151.. 

(s) R. r. Woodcock, supra. 
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produced against him, taken officially before a justice of the peace 
by virtue of the statute law, may, under certain circumstances, 
be substituted for aird voce testimony. As to the admissibility, 
accordingly, and use of the depositions and statements of the 
accused as evidence at his trial, a’ few remarks may here, by 
reason of the practical importance of the subject, conveniently 
be offered. The 11 & 12 Viet. c. 42, s. 17, provides that the 
deposition, duly taken in conformity to the Act, of any witness, 
who, at the time of the trial, may be dead, or “ so ill as not to be 
able to travel” (t), may be road as evidence in such prosecution, if 
proved to have been taken in the presence of the accused, and 
if it be shown that ho or his counsel or attorney had a full 
opportunity of cross-examining the said witness ; and further, 
if the deposition purport to be signed by the justice — by or 
before whom the same piuports to have been taken — ^no further 
proof of the deposition being requisite, “unless it shall be 
proved that such deposition was not in fact signed by the 
justice' purporting to sign the same” (w). Besides being 
receivable in the event of the death or illness of a witness, the 
case of Reg. v. Scaife {x) shews also, that, where the prisoner 
or one of the prisoners (if there be several in the indictment) 
has resorted to a contrivance to keep a witness out of the way, 
his deposition will be admissible as against that party only who 
procured his absence. But no case has decided that a depo- 
sition would bo receivable merely because the witness could 
not be found, and on principle this would appear not to be so. 
A deposition, moreover, has been rejected, although made by 
a foreigner, who at the time of the trial was residing abroad, 
though not from an intention to defeat justice (g). And even 
in the case of illness of a witness, his deposition will be admis- 
sible in evidence against the accused only where the charge 

(<) See jReff, t. OocJkbum, Dearsl. & C. 251. 

B. 208 ; Jiiiey, 3 Car. & E. (x) 17 B. 238» 248. 

116. (y) Reg. t. Austin^ Deaisl. 612.^ 

(ii) See T. Clemente, 2 Den. C. 
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prefeiired at liis trial is the same as that made before the com* 
mitting magistrate, or, if not technically the same, where the 
prisoner has had full oppmtunity of cross-examining the 
witnesses called against him ( 2 ). 

Again, it is positively required by the statute 11 & 12 Viet, 
c. 42, s. 17, that the committing magistrate shall have the 
examination before him of an accused person taken down in 
writing — a neglect to comply with this requisition being qriite 
illegal (a) — and if so taken down, the depositions cannot at the 
trial be added to, contradicted, «or explained by parol evidence 
of what passed before the justico. There is, however, no 
hardship on the prisoner in acting upon this rule, for the depo- 
sition is always read over to him, and he has thus an oppor- 
tunity afforded him of insisting that any material omission 
therein shall be supplied and put down in writing (b). 

The depositions, then, against an accused person will, under 
the circumstances above specified, be good evidence, at his 
trial, for the prosecution. And hero a question — important 
with reference to the right to the reply — arises, viz. whether 
or not the counsel for the prisoner is entitled to cross-examine 
upon the depositions without putting them in evidence. Now 
the settled rule upon this subject is (c), that where a witness 
for the Crown has made a deposition before a magistrate, he 
cannot in cross-examiniftion be asked whether he did or did 
not in his deposition make such or such a statement until the 
deposition itself has been read, in order to show whether such 
statement is contained in it ; and if so read, the deposition will 
then become part of the evidence for the defence, so that the 
counsel for the prosecution will be entitled to reply. According 
to the established practice, however, the depodtions and the 
statement of the prisoner {d) are thus far treated as distinct, 

(is) Rtg. T. Ledhetter, 3 Car. A K. (fi) FhilL Evid. 10th ed. toI. 2, p. 
108 ; Jttg. ▼. Beulon, Deanl. 405, 106. 

and cases there died. (e) See 7 Car. k P. 076 ; Iteg. r. 

(a) Per Jervit, C. J., Panont r. Ford, 2 Den. 0, C. 245. 

Drown, 8 Car. & K. 296. (d) That is, the statement, if any, of 
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Can for the 
defenoe. 


JwSgmeni. 


tha^ b7 putting in the latter, the counsel for the prosecution 
does not entitle the prisoner’s counsel to cross-examine upon 
the former without giving him a^ght to the reply (e). 

Upon Hie case for the prosecution being closed, and by way 
of answer to the evidence given in support of it, the prisoner’s 
counsel wiU address the jury, calling witnesses and adducing 
documentary evidence to substantiate his defence, if necessary ; 
and should he offer evidence, the counsel for the prosecution 
may reply ; and oven where the only evidence called on the 
part of the prisoner is evidence to character, although the 
counsel for the prosecution is entitled to reply, it is a matter 
for his discretion, whether he will use this right or not, though 
cases may occur in which it will be fit and proper so to do (/). 
And in any public prosecution for felony {</), or misdemeanor (A), 
instituted by the Crown, its law-officers and those who repre- 
sent them arc in strictness entitled to the reply, although no 
evidence on the part of the prisoner be offered. 

And now let us suppose that the case on both sides has been 
closed, the evidence summed up, the law applicable to it laid 
down by the judge, and the verdict given (*), the next point of 
practical importance to notice is with respect to the mode in 
which the judgment should bo entered. As to this, of course, 
no difficulty can bo felt where the indictment consists of one 
count only, but where it contains Several counts, char ging 
different offences, with regard to the goodness of some or one 
of which a doubt is entertained, and the verdict is returned 


tlie Mcased taken down, after a proper 
oantion, by the committing magistrate. 
8m the 11 ft 12 Viot e. 42, s. 18 ; 
Jieg, y. Satuome, *1 Den. G. C. 146, 
148; Beg. r. Bond, 8 Car. & K. 
88r, n. 

(e) S. r, PeartoH, 7 Car. & P. 671 ; 
par Parie, B., Beg. r. Aylett, 8 Id. 
670 . 

(/) 7 Oar. ft P. 677. 

(g) Id. ilnd. ; Beg. y. Qardner, 1 


Car. ft K. 628. 

(k) B, y. Martden, Mood, ft Mai. 
'489. 

(t) A mistake in ddiyeiiog the yer* 
diet may be corrected within a reason- 
able time : B^. y. Vodden, Dearsl. 
229. 

A discharge of the jnry is not equiva- 
lent to an acquittal : Be NeiUon, 18 
Q. B. 716. 
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generally, ike judgment should be entered on the good counts 
only, for otherwise it might be reversed on writ of error (ifc). 
Though now, it is, by the 11 & 12 Viet. o. 78, s. 6, provided, 
that whenever any. writ of error shall be brought on any judg- 
ment on an indictment in any criminal case, and the Court of 
Error shall reverse the judgment, it shall bo competent for 
such Court either to pronounce the proper judgment, or to 
remit the record to the Court below, in order that such Court 
may pronoimce the proper judgment upon such indictment (/). 

The safe and proper course, hewever, for adoption where the 
indictment on which a conviction has been had contains counts 
of doubtful validity, is for the Court to pronounce judgment on 
each separate count of the indictment (m), and to havo such 
judgment entered accordingly, in which case tho punishment 
awarded will not be cumulative ; and, if one of such judg- 
ments be reversed on error, tho others will remain unaffected 
by such reversal (m ) ; or a nolle prosequi may bo entered as to 
all the doubtful counts of the indictment, and judgment may 
bo entered up on such coimts only as are unquestionably 
good («) ; and a misjoinder of counts will be cured by a verdict 
of acquittal on tho count misjoined (o). 


(h) 0^ Connell v. Reg, 11 Cl. & F. 
155 ; in which case the judgment of 
Lord Denman^ C. J., should be spe- 
cially perused ; Cam-pbeU v. Reg, 11 
Q. B. 799, 813, 814, 837 ; RyalU v. 
Reg. Id. 781, 795. 

(1) the case of an indictment 

with some good and some bad counts, 
after a verdict for the Crown upon all 
the counts, the Court below ought to 
arrest the judgment on the bad counts, 
and pass sentence on the good ones.” 
Should the Court below, however, have 
pronounled judgment generally, ‘^the 
Court of error may now order judgment 
to be arrested on all the bad counts, and 
pronounce the proper judgment on all 
the good counts.** Per Lord Campbell, 


C. J., Holloway v. Reg, 2 Den. C. C. 
295. 

(m) See King v. Reg, 14 Q. B. 81. In 
CBrien v. Reg, 2 H. L. Ca. 465, 470, 
it is said that sentence was distinctly 
repeated as to each of the five counts of 
the indictment on which the defendant 
had been convicted. See also Gregory 
V. Reg, 15 Q. B. 974. 

(n) Reg, v. Rowlande, 2 Den. 0. C. 
864. 

(o) R^. V. Fergtuon, Dearsl. 427. 
An indictment, when so defective 

that no judgment can be given on it, 
may be quashed on certiorari, but after 
verdict the indictment must be con- 
strued tU rea magia veUeal quam pereat / 
Per Wiahimem, J., JZegr. ▼. Craddotit, 
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Omni fbr 
Crown Ousel 
Boserred. 


It has been already observed, that, by the 14 & 15 Yich 
c. 100, s. 25, every objection to an indictment for any formal 
defect, although ground of demurrer, if taken at the proper 
time, viz. before Ihe jury are sworn, may be amended by the 
Court; defects of substance, however, may still be taken 
advantage of, where not cured or amended, by motion in arrest 
of judgment, which is made after verdict and before judgment 
pronounced (p) ; or, if apparent on the record, by writ of 
error (s') ; and, for misdemeanor, a new trial is sometimes 
granted, ex. gr. on the ground of surprise (r), or a bill of 
exceptions to the ruling of the judge will lie (s). Of a writ 
§f error, indeed, the full effect is now attainable (^) by a much 
more speedy and less expensive process under the provisions of 
the 8tat..ll & 12 Viet. c. 78, intituled “ An Act for the further 
Amendment of the Administration of the Criminal Law,” by 
virtue of which a Court of Criminal Appeal has been esta- 
blished for determining any question of law, which, in the 
discretion of the judge who presides at the trial of a criminal 
offender, may bo reserved by him for their consideration. The 
question or questions thus reserved are, under sect. 2 of the 
Act just cited, to bo stated in a case signed by the judge, 
together ** with the siKJoial circumstances upon which the same 
shall have arisen and this case is then to be transmitted to 
and argued before the Court of Criminal Appeal, who will 
deliver judgment thereupon. The nature and precise extent 
of the jurisdiction of the Court for the consideration of Crown 


2 Den. 0. 0. 34 ; Jleg, ▼. Stohn, 1 Den. 
0. a 807. 

(p) See Reff, v. Rowlands^ 2 Den. 
0* C. 364; Reg, y, Larkin^ Dearil. 
865 ; Reg* y. Harrie^ Id. 344 ; Reg. 
T* Inhabs* tjfJDentwif Id. 8. 

(q) See SiU y. Reg. Deanl. 132. 
!Fhe Att 0 Tney-Qeneral *8 6at^ howeTer, 
Is necemry before bringing error on a 
judgment for g miedemeanor : £x parte 


Newton^ 4 E. &B. 869; Inre Netuton^ 
16 C. B. 97 ; Reg. v. Stokee^ 1 Den. 
C. C. 307. 

(r) Reg. y. Whitehonse^ Dearsl. 1. 

(i) See Reg. y. Allegne; Allegne v 
Reg. Dearsl. 505. 

{t) That is, proyided the Judge 
chooses to grant a ^caie’ for the con- 
sidexation of the Court of Criminal 
Appeal. 



OONCLUBIKO BEMABKS. 


m 


Oases Beserred will more distinctily appear on examination of 
tile authorities below cited {u). 

Lastly, when judgment — unimpeachable on any substantial 
ground — ^has been passed upon an offender, nothing can absolve 
him from the penalties indicated thereby, save only endurance 
of the same, or a pardon, the right to vouchsafe which is, 
according to our constitution, the peculiar prerogative of the 
Crown — the fountain not only of honour but of mercy. The 
effect of a pardon, if absolute and imconditional, is to make 
the offender a new man, to acquit him of all corporal penalties 
and forfeitures annexed to tho particular offence, and to give 
him a new credit and capacity (x). 

A pardon, however, may be, and very frequently is, con- 
ditional only, in which case it operates to purge the particular 
offence upon performance of the condition, *. e. upon suffering 
tho punishment imposed in lieu of the original penalty by the 
Crown (y). 


And here these Commentaries which ‘have been devoted to 
an examination, more or less detailed, of each of the three 
leading branches of our Common Law — Civil, Quasi- Criminal, 
and Criminal — mUst conclude : not indeed for lack of matter — 
iuasmuch as many topics, which might with propriety have 
been discussed, have been altogether passed over or but slightly 
handled — rather for lack of space — those limits having been 
reached, which, at the outset of this Work, it was doomed 


(u) Reg. ▼. Webby 1 Den. C. C. 338 ; 
Reg. Y. FctdermaTiy Id. 565 ; Reg. r, 
IlarriSy Dearsl. 344. 

{x) 4 Bla. Com. p. 402. “ Where 

the rigour of law bordereth upon injus- 
tice^ mercy should, if possible, inter- 
pose in the administration.’* Post. 
Disc. Horn. p. 264, and Disc. High 
Trees. 184. Pardon by the Crown and 


its consequences are fully treated of in 
4 Bla. Com. chap. 31. 

(y) See the proceedings in Smith 
C^BrieifCe ccmc, as narrated in Town- 
send’s Mod. St. Tr. vol. 1, p. 469 ; and 
the Declaratory Act (12 & 13 Viet. c. 
27)i passed in consequence of his rejec- 
tion of a conditional pardon. 


Pardon-- 

abaolato. 


— condi- 
tional. 
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advisable elionld not be exceeded. On a perosal of Hie fore- 
going pages, some snob ideas as the following may, perchance, 
have been awakened in the reader’s mind : — ' Assuredly the 
object and the aim of law are of the highest and most mo- 
mentous importance — quid sit jud et in quo cmmtU injuria^ 
kgia est definite. No science, save indeed that which concerns 
itself wiHi purely moral precepts, can be more elevated than 
this, whose function it is, pro hono publico, to discriminate 
between right and wrong — to weigh with nicest scales — ^to 
classify and punish the infinitely various infractions of that 
social compact to which its protection has been pledged.’ — Such 
l|»eing the aim and office of our Common Law, how may we 
estimate its principles P A merely casual glance at them will 
show that they are based in truth and justice — a more profound 
acquaintance with them would convince how admirably they 
are adapted and adjusted to the dianging wants and exigencies 
of society. The doctrines enunciated by Bnman jurists — 
modified conformably to the requirements of more polished 
manners and more elevated views — are still blended and in- 
corporated with our law ; from this land they have spread to 
trans-atlantio regions, and the deference yielded to them 
throi^hout realms thus civilised and vast, testifies ’ to the 
wisdom whence they sprung. True, these principles are 
sometimes artifirially expounded — practically misapplied — or 
lost in technicalities. But in the abstract they are soimd — 
will readily adapt themselves to advancing knowledge — and 
aid every onward step in that great career of improvement 
which man has yet to malce. In this sense, we may safely 
predict that they will be xternal. 
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ABANDONING EXCESS 

to give jurisdiction to County Courts 64 

ABATEMENT, 

plea in, 175 

of private nuisance, 224 
of public nuisance, 227 

ABSCONDING DEBTOR, 

proceedings against, 158 

ABSOLUTE RIGHT, 
torts to, 808-811 

ACCEPTANCE, 

and actual receipt of goods within Stat. of Frauds, s. 17, 404-411 

of bill of exchange, what, 444 

general, what, 444 

may be absolute or conditional, 445 

payable at bankers, 446 

a particular place, and ** not otherwise or elsewhere,’* 
446, 447 

per procuration, what it is, 449 
for honour, what it is, 444, 449 

ACCEPTOR 

of bill of exchange, who is, 445 
not discharged by non-presentment of bill, 447 
is regarded as the principal contractor, 431, 441 
doctrine of estoppel in regard to, 448 
for honour, who is, 444, 449 

ACCOMMODATION ACCEPTANCE, 
liability in respect of, 436, 440 

ACCORD AND SATISFACTION, 

when pleadable in action on deed, 301, 302 

ACCOUNT, 

. action of, when it lies, 118 

AO ETIAM, 

clause of, 41 


8 a 2 
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ACT OF PARLIAMENT. See Statute. 

ACTION AT LAW. See Assumpsit, Form or Action, Trespass, 
Trover, &c. 

when it lies, generally, 71 eeq. 
for obstructing thoroughfare, 94 
for non-repair of sea-wall, 95 
for penalty, 97 

is sometimes brought only with consent of Attorney-General, 97, 

109 

specification of matters preliminary to commencing, 106 

cause of, must be complete, lOG 

for breach of promise 6t marriage, 107 

may have been postponed, lOS 

considerations as to, when brought under provisions of statute, 109, 

110 

for reward offered by advertisement, 323 

ADMINISTRATION OF JUSTICE, 
offences against the, specified, 872 
offences against, by judicial officers, 872 
by private persons, 873 

ADMINISTRATOR, 

promise by, to answer damages personally, 379 
AGGRAVATED ASSAULT, 896 
AGREEMENT, 

•meaning of this term in 4th section of Statute of Frauds, 376, 377 
to oust jurisdiction, 43 

oral, within above section, made abroad, 46 
upon consideration of marriage, 386 
not to be performed within a year, 391 

ALIEN ENEMY, 

incapacit}* of, to contract, 592 

ALLEGIANCE, 

is natural or local, 862 
to wdiom due, 863 

ALTERATION 

of bill of exchange or promissoiy note, efiect of, 482-484 

AMBIGUITY, Evidence. 

may be x>atent or latent, 492 

if patent, cannot be helped by averment, 493 

when primd facie patent may be shown not really to exist, 493 

•evidence admissible to identify subject-matter of contract, 494 

parties to it, 494 

, explain mercantile teims, 496 

may nullify contract, 510, 511 

AMENDMENT 

of writ of summons, 163 
of indictment, 949 
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ANCIENT LIGHTS, 

remedy for obstructing, 758 

ANIMUS FUnANni, 

essential to constitute larceny, 907, 914 

how evidenced in appropriation of lost goods, 91G 

ANNUITY, 

action of, when it lies, 119 
APPEAL 

from decision of Judge at Chambers, 57, 58 
from County Court, 220 

APPEARANCE, 

entry of, to writ of summons, 160 

APPELLATE JURISDICTION, 
courts of, 47 

APPROPRIATION 

of chattels sold may be equivalent to delivery, 396 
of specific part of bulk, 398 

ARGUMENTATIVENESS, 
what it is, 172 

ARRAIGNMENT, 951 

ARREST OP JUDGMENT 
in civil case, 213 
in criminal case, 960 

ASSAULT, 

in what it may consist, 6G4 
w'hen justifiable, 665 
aggravated, what is, 896 
with intent to commit felony, 896 
when indictable, 896 

ASSUMPSIT, 

when it lies, 114 

ATTEMPT, 

how distinguishable from intention, 843 
may expose to punishment, 843 
to steal, 921 

to obtain money by false pretences, 930 

ATTORNEY, 

when first employed, 35 
action against, for breach of duty, 84 
summary proceeding against, by motion, 229 
no privity between client and town agent of, 320 
agreement by company to retain and employ, 327 
authority of, as member of firm, 543, 544 

AUCTIONEER, 

trespass, at suit of, 143 

how he ma^ bind principal within s. 17 of Stat. of Frauds, 414-416 
licence to him to enter premises, whether revocable, 425 
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AUDITA QUJEREIA, 

remedy by^ when available^ 216 

AULA REarS^ 

its origin, 26-28 

AUTREFOIS ACQUIT, 
plea of, 895 n. (f) 

BAIU COURT, 

what, and how constituted, 54 

BAILMENT, 

nature and definition of, 770 
ingredients in, 779 
classification of bailments, 779-780 

Glass 1, Trust for exclusive benefit of bailor, 780 

Class 2, bailee, 782 

Class 3, benefit of both parties, 784 

pawnee, liability of, 786 
innkeeper, liability of, 788 
boarding-house keeper, liability of, 790 
lodging-house keeper, liability of, 790 
land carrier, liability of, 790-804 
tort to chattel under bailment, 804 
larceny of chattel under bailment, 913 

BANKER & CUSTOMER, 

relation subsisting between, 452-465 

can banker paying forged bill charge his customer ? 453 

cheque charge his customer 7 455 
liability of new firm to customer, 547 

banker for not honouring cheque, 83, 84 

BANK NOTE 

is a promissory note ma<le by banker, 473 
circulates and is treated as money, 473 
rule as to presentment of, 473 
forged, who must bear loss of, 476 

BANKRUPTCY. See Parties to Actions. 

preference given in contemplation of, void, 359, 360 
effect of, on capacity to contract, 558 
whether uncertificated bankrupt may contract, 560) 
rights of assignees of bankrupt. 559 n. (<f), 562, 56*3 
liability of bankrupt ex contractUy 560, 561, 564 

BARGAIN 

and sale of chattel, its effect, 393, 395 

for certain quantity of goods out of bulk, 398 

meaning of, under Stat. of Frauds, s. 17, 413^ 413 

BARRISTER 

cnnmot in generid sue in respect of professional services, 325 
privilege of, 728 

BATTERY 

ihclndes an assault, 664 

« * 
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BA.T*jL’ERY— 

when justifiable, 665 
when indictable, 898 

BILL OP EXCEPTIONS 

on trial at Nisi Prius, 205 
in case of misdemeanor, 960 

BILL OF EXCHANGE. See Forbion Bill* 
acceptance of, by procuration, 386 
oral evidence to vaxy, 372 
by whom introduced, 431 

liow it differs from other simple contracts, 432 

definition of, 433 

must be in writing, 433 

general requisites of, 433-4 

ordinary form of, 436 

its use in mercantile transactions explained, 435 

S arties to, specified, 436 
ays of grace allowed for payment of, 438 
steps to be taken by holder of, when due, 438 
notice of dishonour of, when requisite, 438 
relation subsisting between parties to, 439 
notice of dishonour of, when not requisite, 440 
contract by drawer of, 443 
indorser of, 444 
acceptor of, 444 

different modes of accepting specified, 445-448 
indorsement of, blank or special, 450 
when transferable by thief or finder, 451, 452 
transfer of, by indorsement, when, 456 
notice of dishonour of, when to be given, 458 
form of, 459 

ordinary matters of defence in action on, enumerated, 477 
payment, 477 

absence or failure of consideration, 479 
material alteration of, 482 
loss of, 484 

authority of partner to accept for firm, 543 
interest on, 630 
gift of, when complete, 822 

BILL OF LADING, 

nature of, considered, 487 

BOARDING-HOUSE KEEPER, 

liability of, for loss of guest’s property, 790 

BOND, 

definition of, 277 

doctrine of merger illustrated by reference to, 279-280 
estoppel in reference tc^ 282 
payment in action on, how pleadable, 302 
marriage brocage, void, 359 

to counteract combination amongst work-people, 366 

BOROUGH ENGLISH, 

nature of this custom, II 
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BOUGHT AND SOLD NOTES, 
what they are, 417, 418 
effect of material variance between, 418 


BRIBERY, 

definition of, 872 

BROKRR 

may bind principal within Stat. of Frauds, s. 17, 416 
BURGLARY, 

statutory provisions as to, 935 
at common law* 937 n. (n) 
ingredients in offence of, 938 
^ ^{breaking and entering,** what, 939 
what is a burglarious,** intent, 940, 941 
conviction on indictment for, 942 


CAJPIJLS ^JD SATISJFJLCIJE:NJ>UJ^r, 

writ of, 208 

Carriers* Act, leading provisions of, 793-79G 

CASE, See Trespass. 

origin of action on the, 39 
when it lies, 119 

for breach of duty producing damage, 636-659 
founded on fraua producing damage, 659 
founded on malice producing damage, 660 
against master for act of servant, 669 et eeq. 
for malicious injury, 712-714 

CERTIFICATE 

of bankrupt, its effect, 139, 140 
of judge as to costs, 69 

OSRITTOJRAJaJ, 

where it lies to remove cause from County Court, 220 
where it lies in other cases, 239 

CHALLENGE 

to the poll or array, 202 

CHATTEL, 

personal, how defined, 770 

tort to, in what it may consist, 770 

CHEQUE, 

action against banker for refusing to honour, 83, 84 
nature m, explained, 454 

who must bear loss on payment of, when forged, 455 
consequence of nonpresentment of, 472 

CHIEF JUSTICIAR, 
ofiBce of, 26 

- when it fell into desuetude, 36 
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CHOSE IN ACTION, 
what it is, 428 

is not assignable at law, 126, 429, 430 

reason of this rule, 430 n. (JL) 

exceptions to above rule, 431, 432 

larceny cannot be committed of, at common law, 008 

CLUB, 

liability of member of, considered, 541 

COGNOVIT, 

what it is, 261 n. (0 

COMMISSION 

to examine witnesses, 200 

COMMODA TUM, 

how defined, 783 

COMMON CARRIER, 

" effect of delivery of goods to, 309 
liability of, 790 et seq, 
is an insurer, 791 

provisions of Carriers* Act (11 Geo. 4 & 1 Will. 4, c. 68), as to 
liability of, 793 

Railway and Canal Traffic Act (17 & 18 Viet. c. 31) 
as to, 796 

COMMON LAW, See Lex non Soripta. 
of what elements composed, 3 
how declared and evidenced, 19 
to what principles it conforms, 20 
to what end its principles are adapted, 828 

COMMON PLEAS, COURT OF, 

when separated from the A ula Regia, 32 
its jurisdiction between piivate persons, 33, 34 
its present jurisdiction, 42 

CONCURRENT WRIT 

of summons, what it is, 1 56 

CONDITION PRECEDENT 

to vesting of right of action, 106 
averment of, 174 

CONFESSION, 

when admissible in evidence, 954 
CONSENT, 

a contract is founded on, 255 


CONSIDERATION, 

not necessary to support judgment, 267 
not in general necessary to support deed, 293 
good or valuable, 294 

necessary ingredient in simple contract, 308, 316 
bygone will not support promise, when, 308, 315 
how defined, 316 
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CONSIDERATION— 
eiutmples of, 319 

contem^raoeous with promise, 314, 324 
contiDUiD^, illastration of, 324 
bygone will support promise implied by law, 315 
and no oUier, 326 

moral, insufficient to support promise, 330 

obligation to support child, whether sufficient, 331 
concurrent, example of, 332 
consequence of illegality of, 350 
of ararantie need not appear on it, 380 
of bill of exchange will be presumed, 433 
absence of, or failure of, m action on bill or note, 470 

CONSPIRACY, 

how constituted, 670 
various examples of, 871 

CONSTABLE, 

liability of, for false imprisonment, 702 

CONSTRUCTION, 

various rules of, specified, 512 

CONTRACT, SIMPLE. See Simplb Contract. 

CONTRACT. See Custom, Evioknojb, Frauds, Statutk of, Usaob. 
meaning of this term, 252 

may be of record, special or simple, 252, 261, 262 
executoiy or executed, 253 
express or implied, 253, 254 
what is meant by an implied contract, 254 
is founded on consent, 255 
is sometimes prohibited by law, 256 
how governed by lex foct, 257 
obligatory force of, how conferred, 258 
effect of fraud on, 333 
action for breach of, when it lies, 342 

motive not material in, 342 
charge of fraud in action for breach of, 343 
illegal, as opp<md to public policy or morality, 350 
illegal, as in direct violation of law, 351 
prohibited by statute, 352 

how far vSlid when connected with illegal act, 352-357 

opposed to public policy, 357 

in restraint of trade, 360^66 

of immoral tendency, bad, 367 

good faith must be ol^erved in, 367 

conceminj|r land, &c., must be in writing, 386 

the capacity to, how it may be affected, 514 aeq^ 

of agency considered, 515-535 

contrastra with tort, 826 

CONTRACT OF RECORD, 
how constituted, 269 
merger of infisrior^contract in, 262 

tight of action ex delicto in, 264 
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CONTRACT OP RECORD— continued. 
estoppel b 3 r, 260 
may be vitiated by fraud, 266 
no consideration necessary to support, 267 
general rules in regard to efPect of fraud on, 333 

CONTRACT OP SALE, 
what it is, 393 

when property passes by, 393 et seq. 

of goods ordered to be made, 399 

for article in unfinished state^ its effect, 401 

CONTRACT UNDER SEAL. See Covenant, Deed, Escrow. 
be unilateral, or inter partes, 262 
definition of, 269 

solemnities attending execution of, 270 
sign^g, whether necessary to validity of, 270 
sealing and delivery essential to execution of, 270 
properties of, 272 

doctrine of merger, as applicable to, 278 
estoppel by, 282 

past immoral consideration for, whether it avoids, 367 
future immoral consideration for, whether it avoids, 367 
by agent, 534 

CONTRACTS, 

how classified, 252 

CONTRIBUTION, 

right of, amongst joint contractors, 312 

CONVERSION, 

meaning of this term in trover, 774, 775 

COPYRIGHT, 

action for invasion of, 85 

CORPORATION, 

how to be sued, 138 

must in general contract by deed, 549 

exceptions to this rule, 

when contract is incidental to business of, 551 
when act is trivial, and of frequent recurrence, 552 
adopted by, 553 

where corporation is established by statute, &c., 556 


COSTS, 

certificate of judge for, 69, 70, 205 

COUNSEL, 

his privilege, 728 

COUNTY COURT, 

general jurisdiction of, 58 

its jurisdiction in regard to a debt, dam^e, or demand,** 59 
splitting demands not allowed to give jurisdiction to, 61*63 
abandonment of excess, to ^ive jurisdiction to, 64 
cases excluded from jurisdiction of, 65 
jurisdiction given to, by consen% 59, 67 
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COUNTY COURT — continued 

when title to realty comes in question in^ 65-07 
equitable junsdiction ot, 68 

jurisdiction of, over partnership accounts, 68 
in respect ot It gacies, 68 
costs of plaintift suing id, 68 70 
prosecution ot suit in, 
the plaint, 217 
the summons, 217 
particulars of demind, 217 
couise of plewiing, 217 
the hearing, 217 
judgment, 21b 
execution, 218 

execution ag uust the person, 21S 
new trial in, 210 

certiorai i to remove cause from, 220 
appeal fiom, to superioi Couit, 220 

COVENANT, 

action of, Inhere it lies, llO 
delinition of, 272, 273 n (o} 
how created, 27 3 
construction of 27*3, 274 

discharge of, betoic hieach, 208, 653 ii (//) 
after bleach, 298, 300 

COVENANTS, 

independent, 271 
dependent, 27 1 
concuiicnt, 274 

real, personal, and collate i il, 276 
running i^ith liiid, 276 
express and implied, 276 

CREDIT, 

eifect of sale of goods on, 306 

CREDITORS, 

deed or conveyance, i%hen void as against, 291 
by specialty, their rights, 208 

CRIME. See Rijroi aiiy, Simtis Ijarcvny, &c. 
meaning of this term, 632 835 
18 an ofience of a public nature, 836 
'uhere mind is actively in fault, 639 
passiNely in fault, S41 

capacity to commit, how it may be ailected, 846 et He j 
responsibility of won compos fnvntts foi, 846 
drunkenness, whether an excuse for, 652 
responsibility of infant for, 659 
responsibilitjr of feme co\ert for 855 
against public trade or police, 877 

CRIMES, 

classification 856 

against the State enumerated, 86D 
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CRIMES — continued. 

against the executive power, 871 

the administration of justice, 872 
the public peace, 874 

CRIMINAL ^PPEAL. $See Crown Cases Reserved. 

CRIMINAL INFORMATION, 
proceeding by, 243 

CRIMINAL LAW, 

importance of knowledge of, 830 
ignorance of, no excuse for infringing it, 830 
is imperative on all, 831 
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CROWN CASES RESERVED, 

Cou^ for consideration of, 960 

CUSTOM, 

general or particular, 7 
examples of general, 8 

particular or local, 11 
qualities of valid, 

whence it dates, 12 

must have been continuously observed, 13 
peaceably enjoyed, 13 
must be reasonable, 14 
certain, 15 
compulsory, 17 
consistent with each other, 18 

how construed, 18 
of the country, 18 
of trade, 18 

mercantile, into what classes divisible, 19 n. (x) 

admissibility of, to explain written contract, 406, 505 

annex terms to written contract, 500 


DAMAGE, 

when too remote, 90-93 

rule as to remoteness of, considered, 623-629, 824, 825 
in action for slander, when not necessary, 732 

DAMAGES. See Measure of Damages. 
signification of term, 605 

how regarded in actions of tort, 816, 819, 820 
are either general or special, 823 

Z>AMNUM, 

how defined, 72 

DAMNUM ET INJURIA 

will generally give a right of action, 89 
may fail to do so in certain cases, 90 

whefe damage is too remote, 90-93 
where proper remedy is by indictment, 93 
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DAMNUM SINE INJURIA, 
meaning of this term, 72 
is not actionable at law, 73 
examples of, 73 ef seq. 
action for seduction, 75 

suing plaintiff by mistake, 76^ 
drawing off water from plaintiff *8 well, 76 
explanation of instances supra, 77-79 
farther examples of, 70-82 


DAYS OF GRACE 

allowed for payment of bill of exchange, 438 

promissoxy note, 466 n. (c) 


DEBT, 

action of, where it lies, 115 

lies upon judgment of Court of Record, 267 

for penalty under statute, 322 

DECEIT. See Fraud. 

DECLARATION, 

different parts of, considered, 168, 169 
rules of pleading in regard to, 170 seq. 
several counts in, when not allowed, 170 
statutory forms of, to be used, 171 

DEED. See Contract undrr Skad, Fraud. 
definition of, 269 

solemnities attending execution of, 270 
properties of, 272 
estoppel by, 282 

is impeachable for illegality or fraud, 283 et seq* 
relief in equity against fraudulent, 292 
requires no consideration to support it, 293 
voluntary when it may be inv^idated, 294 
for carrying out illegal purpose, 296 
binds^ the heir of contractor, 297 
how it may be discharged, 298 

founded on immoral consideration whether void, 367 
in what cases required at Common Law, 425 

by the Statute Law, 426 

DEFENDANTS 

in actions ex contractu, 132 et seq. 
ex delicto, 147 et seq. 

DELIVERY . 

of deed, 270, 271 

of chattels sold — effect of, 394, 395 
of goods on sale or return, 397 
to agent of vendee — ^its effect, 398 

DEMURRER, 

its object, 165 
form of, 176 
practice as to, 195 
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DEPARTURE, 

in pleading, what it is, 172* 

DEPOSIT, 

how ^fined, 780 

DEPOSITIOTS, 

when admissible in evidence, 955 
practice as to cross-examining upon, 957 

DETINUE, 

when it lies, 116 

DEVISEE, 

when liable on deed of devisor, 133 

DISTRESS 

for rent, 227 

for cattle damage feasant, 227 

DOLUS DANS LOCUM GONTRACTUI, 
explanation of this phrase, 340 
what may be evidence of, 349 

DRAWEE, 

of bill of exchange, who is, 436 
DRAWER, 

of bill of exchange, who is, 436 

nature of contract and undertaking by, 439, 442 

DRUNKENNESS. See Intoxication. 

DUPLICITY, 

in pleading, what, 170 

DURESS, 

its effect on the capacity to contract, 590 
DUTY, 

correlative to right, 104 
signification of term, 633 n. (c) , 

** public*’ duty, meaning of Uiis expression, 636 

action for breach of, at common law, 637 
under statute, 643 

action for breach of '^private** dutpr, 651 
right of action for breach of, how limited, 657 

when gratuitously undertaken, 659 

DWELLING-HOUSE, 

risht of commoner, &c., to pull down, in certain cases, 225-227 
what is a, in connection with the crimes of house-breaking, 
burglary, &c., 936, 938 

DYING DECLARATION, 

when admissible in evidence, 954, 955 

EARNEST, 

to bind bargain within Statute of Frauds, sect. 17, 402, 412 
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£ABNE8T MONEY^ 

payment of, its effect on contract of sale, 394 

EASEMENT, 

prescriptive right to, how acquired, 7C0-762 

ECCLESIASTICAL COURT, 

writ of prohibition to, when it lies, 234 * 

EJECTMENT, 

when it lies, 736 

depends mainly upon title, 737 

where relation of landlord and tenant exists between parties, 73S 

provisions of C. L. Proc. Act, 1852, respecting, 740 et scq. 

on a vacant posHession, 741 

no written pleadings in action of, 743 

equitable defence not pleadable iii, 743 

nonsuit in, when, 744 

ELEGIT, 

writ of, 2o7 

EMUEZZLKMEN T, 

how constituted, 030 

how distinguishable from larceny by servant, 031 

EQUITABLE DEFENCE, 

when pleadable at law, 192 

EQUITY, 

relief in, against fraudulent deed, 292 
ERROR. &€€ WuiT OF. 

ESCROW, 

delivery of deed as, 271 

ESTOPPEL, 

by matter of record, 2G5 
deed, 282 

defence of, how raised, 201 
doctrine of, guarded with strictness, 291 
in recital of deed, 201 
in pais, instances of, 421 n. (&) 

rule in regard to, 619, n. («), 808 
as against acceptor of bill of exchange, 448 
on indorser from denying the drawing of bill, &c. 458 

EXCEPTIONS. See Bill op Exceptions. 

EXCHANGE* See Bill of Exchange. 

EVICTION, . 

remedy by, 224 

EVIDENCE. See Confession, Depositions, Dying Declaration, Frauds, 
Statute of. 

preparation of, fox trial, 198 
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E VI D E NC E— -coirtf iMitfc?. 

best evidence of a transaction is required, 371 
oral, to vary written agreement, when inadmissible, 371 
to vary contract evidenced.by bill of exchange, 372 

note, 373 

of cuslIBn or usage to explain written contracts, 491 et aeq. 
patent and latent ambiguities considered, 402 
admissible to identify subject-matter of contract, 494 

or parties to it, 76 
explain mercantile terms, 496 
to annex terms to written contract, 500 

of usage to vaiy terms of written contract inadmissible, 502 et seq. 
questions as to admissibility of, how determined, 505 
leading rules of construction of written instrumenta enumerated, 
512 

ordinary rules of, at criminal trial, stated, 954 

EXCHEQUER, COURT OF. 
whence derived, 28 
its original jurisdiction, 28 
its jurisdiction in private suits, 29 
its equity jurisdiction, 30 
its present jurisdiction, 42, 

EXCHEQUER CHAMBER, COURT OF. 
its origin, 47. 

EXECUTION 

in Superior Court, when it may issue, 206 
out oi County Court, 218 

EXECUTIVE POWER, 

crimes directed against, specified, 871 

EXECUTORS AND ADMINISTRATORS. See Partifs to Actions. 
how far bound by specialty of testator or intestate, 297 
special promise oy, to answer damages personally, 379 
contracts by, their nature and liability on, 593-597 
title of executor whence derived, 593 

administrator whence derived, 593 

EXPERTS, 

evidence of, in regard to lunacy, 850 

EXTENT, 

writ of, 209 

EXTRAORDINARY REMEDIES, 
their nature, 222 
by act of party injured, 222 
self-defence, 222 
recaption, 223 
eviction, 224 

abatement of private nuisance, 224 
public nuisance, 227 

distress, 227 
by operation of law, 228 
retainer, 228 
remitter, 228 


3 a 
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EXTRAORDINARY REMEmES—continueil. 
granted by Courts of law, 220 
on motion, 229 
mandamus, 230 
injunction, 234 
prohibition, 234 
quo warranto, 237 
certiorari, 239 
interpleader, 240 
recovery of small tenements, 242 
specific delivery of chattels, 243 
criminal information, 243 
habeas corpus, 246 


FALSEHOOD. See Fkavd. 

without damage will not sustain action, 340 

FALSE IMPRISONMENT, 

action for, generally, 696. 

against private individual, 696-701 
against constable, police officer, &c. 702 
against justice of the peace, 705 

FALSE PRETENCES, OBTAINING MONEY, &c. BY, 

ingredients in this offence under 7 & 8 Geo. 4, c. 29, 924 
how distinguishable from larceny, 925 
what is a false pretence within above statute, 925 
how distinguishable from fraud, 928 

provisions of 7 & 8 Geo. 4, c. 29, s. 53, as to conviction for, 930 

FELONY, 

incidents of^ 857 
entails forfeiture, 857 

where, on trial for, defendant is found guilty of attempt to commit, 
859 

under slat. 11 & 12 Viet. c. 12, 869 

FEME COVERT. See Husband and Wifs. 
contract of, in general void, 326 

FIERI FACIAS, 
writ of, 207 

FINAL PROCESS, 

action for malicious arrest on, 713 

FIXTURES, 

whether trover will lie for, 121 

contract for sale of, whether within Statute of Frauds, 389, 390 

FLOWING WATER, 
right to, 764 

FORBEARANCE, 

may be a good consideration for promise, 379 
FORCIBLE ENTRY, 876 
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FOREIGN BILL, 
what, 461 
protest of, 461 ^ 

rights and liabilities of parties on, how determinable, 462, 463 
right of -vendee on sale of, when worthless, 476 

FORM OF ACTION, 

need not be mentioned in writ of snmmons, 112 
importance of knowledge as to, considered, 112 
rem, personal, or mixed, 113 
ex contretctUy 114 

assumpsit, 114 
debt, 115 
detinue, 116 
account, 118 
covenant, 119 
annuity, 119 
ex delictOy 119 

trespass, 119, 634, 663 et seq., 745 ctseq, 
case, 119, 636 et seq.y 656, 714 et eeq., 808 
trover, 121, 770, 772 etseq. 
replevin, 122 

ejectment, where it lies, 736 

FRAUD, 

may vitiate judgment of Court of justice, 266 
decree in equity, 266, n. (A) 
deed, 283, 287, 290 
proof of, on whom it lies, 291 
relief in equity against deed on ground of, 202 
want of consideration may be proof of, 293 
its effect on contract, 333 
distinction between moral and legal, 335 
sufficiency of legal, to support action, 336 
of agent, liability of principal for, 337 
scienter, whether essential to action for, 338 
evidenced by misrepresentation, 339 
how constituted, 340 

without damage will not sustain action, 340 
resulting in damage, actionable, 340 

charge of, irrelevant in count founded upon contract, 342 

how distinraished from breach of warranty, 345 

evidence of, on sale of horse, 848 

inducing to contract, evidence of, 349 

producing damage, action for, €^6, 659, 808 

is matter for investigation by a jury, 822 

may depend upon wording of statute, 822 

in obtaining goods, remedy for, 827-828 

when not indictable, 835, 928 

FRAUDS, STATUTE OF, 

its operation on contract made abroad, 46 

its object and injtention, 37^ n. (^), 375 

provisions of 4th section of, 875 

meaning of word ^ agreement * therein used, 376 

agreement under 4th section of, how to be signed, 377 

3 a 2 
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FBAUD8, STATUTE OV—^sotUinued. 

agreement under 4th section of, whether mutoallj binding, S06 

by executor to pay damages, 379 
promise under 4th section to answer for debt of another, 379-38S 
policy of above clause^ 384 

agreement made upon consideration of manage, 386 
contract concerning land, &c., within section 4, 386-390 
agreement not to be performed wiihin a year under section 4, 391 
section 17, what within, 402 

its effect on contract not made as it directs, 404 
requirements of, as to contract for the sale of goods of 
the value of ^10, or upwards, 404 
what is an acceptance and receipt of goods within, 404- 
411 

contract within, cannot be varied by subsequent oral agreement, 
416-420 

FRAUDULENT TRUSTEES ACT, 913, 914, 930 n. 

GENERAL ISSUE, 

in the various actions, specified, 177-179 


GIFT 

of chattel inter vivos, how perfected, 42G 
GUARANTIE, 

obligation of parties to, whether mutual, 306 
what it is, 380 

consideration of, need not appear in, 380 


HABEAS CORPUS. 

its importance in a constitutional point of view, 246 et seq. 
how granted, 249 
return to, 260 

HEIR, 

how far bound by deed of ancestor, 133, 297 

HIGH TREASON, 

in what it consists, 863 

by Statute of Treasons, 863 
under 36 Geo. 3, c. 7, 864. 
overt act of, how proved, and what, 866, 866 
bare words cannot constitute, 867 
doctrine as to constructive treason, 868 
period of limitation in, 869, n. {d) and n. (e> 

HIGHWAY, 

indictment for obstrucUon of, 878 

HOMICIDE. See MAmLAUOHTsa, MunoKR. 
diflFerent degrees of, 880 
is primAfade presumed to be malicious, 882, 
on provocation, 884 
coupled with felonious intent, 887 
caused by undue correction, 887 
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HOMICIDE — e(mtinueA 

through negligence, 888 

of medical practitioner, 889 
of trustees of roads, 889 
in resisting officers of justice, 890 
where justifiable, 892 
excusable, 893 

occurring abroad, jurisdiction of Court over, 895 

proof of coiyyus delietiy 895 

must have Imppened within year and day, 895 

conviction on indictment for, 895 

accessory before the fact to, 896 

HOUSE-BREAKING, 

statutory provision as to, 935 
requisites to sustain indictment for, 937 

HOUSE OF LORDS, 

appellate jurisdiction of, 47 

HUNDRED COURT, 

its jurisdiction, 24 

HUSBAND AND WIFE. See Parties to Actions. 

deed in contemplation of future separation between, void, 359 
liability of feme for meat supplied after husband's death, 530 
liability of infant widow for expenses of husband's funeral, 
570, n. (z) 

are one person in law, 574 
wife cannot bind herself by contract, 574 
wife cannot contract with husband, 575 
liability of wife ex contractUy 577 

of husband for necessaries, &c., supplied to wife, 578-585 
action by husband for injury to wife, 657 

for abduction of wdfe, 811 

for injury to wife, per quod consortium amtsU, 
811 

liability of wife for crime, 855 

wife cannot commit larceny of husband's goods, 911 
receipt of stolen goods from husband by wife, 924 


IGNORANTIA FACTIy 

homicide may be rendered excusable -by, 894 

IGFORAJVTIA JU^ISy 

is no excuse for crime, 830 

ILLEGALITY, 

deed is impeachable for, 283-290 

whether party is estopped from alleging his participation in, 290 

in contract, effect of, 350 sS seq. 

may be in consideration or in promise, 352 

when it may invalidate contract, 354 et seq. 

INCORPOREAL RIGHT, 
how created, 425 
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IN1>1CTMEN'T« See AesAmfr, Jjibkl, Mvaosa, &o. 
for nnuwnce, 93 

obairaeting thoroughfare, 94 

E rocednre hy, when applieable, 96 
>r what it wUl lie, 835, 837 
may lie for a mere attempt, 843 

for simple larceny — statutory provisions as to, 920 n. («) 
what it is, 947 
how found, 947 

general remarks as to form of, 948, 960 
amendment of, 949 

INDORSEMENT, 

of writ of summons, 163, 164 
of bill of exchange, 460 
of promissory note, effect of, 469 
in blank, 437, 460 
special, 437, 450 

effect of transfer of bill or note by, 437, 450>462 

undertaking implied by, 444 

transfer by, when it may take place, 46G 

INFANT, 

contract of, in general voidable by him, 306 

not bound except for necessaries, 326 

may sue on contract entered into with him; 666 

nature of his liability on contract, 666-669 

liability pf, for necessaries, 669-671 

ratification of promise by, 671 

may be doli capetx^ 673 

responsibility of, for crime, 863 

INJUNCTION, 

action of, when it lies, 123 

TI^JURIA^ 

how defined, 72 

INJ^URIA. SINS Z>A[JiriVO, 
meaning of, 82 

illustrated by reference to Ashfy v. W'hitej 82 

JifarzeUi v. WilliamSf 83 
Fray v. Vmnleay 84 

where plaintiff sues for nominal damages, 86, 86 
illustrated by action for taking or diverting water, 88 
reference to actions of tort, 89 
where malice exists without producing dami^, 711 

INNKEEPER, 

liability of, for loss of guest's property, 788 

INSOIjVENGT. See Pahtiss to Actions. 

its effect on the capacity to contract, 698-600 

INSPECTION OF DOCUMENTS, 197 

INSURANCE, 

^tiatad by misstatement or concealment, 343, n. (6) 
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INTENTION, 

of contractor, whether material in action for breach of contract, 608 
of wrong-doer, whether material, 662, 820 
meaning of, in connection with criminal law, 837 
proof o^ lies on whom, 838, 839 
in criminal cases, 841 
mere intention not punishable, 842 
how distinguished from attempt, 842, 843 
criminal, in what cases absent, 846 et seq. 
fact of drunkenness may be material as regards, 852 
to consent, how evidenced, 899 

INTEREST, 

when recoverable, 629 

INTERPLEADER, 

nature of proceeding by, 240 

practice as to, how affected by C. L» Proc. Act, 18C0, 241 

INTERROGATORIES, 198 

INTOXICATION, 

whether it invalidates contract, 589 
crime, whether excused by, 852 

ISSUE, 

in pleading, what it is, 165 
joinder in, 194 

JOINDER OP PARTIES. See Parties to Actions. 

JUDGE, 

his duty in construing the Statute Law, 3 
jus dicere non Jus dare, 5 
how far irresponsible, 99 et seq. 
province of, at Nisi Prius, 203 
certificate of, at Nisi Prius, 205 
liability of, for obstructing coarse of justice, 8?2 

JUDGES’ CHAMBERS, 

origin of jurisdiction at, 54 

jurisdiction at, recognised by Statute Law, 55 

mode of procedure at, 56 

appeal from decision at, 57, 58 

JUDGES OF SUPERIOR COURTS, 
their number, 34, n. (t), 48 
how &r irresponsible, 99 et seq, 

JUDGMENT. See Contract of Record. 
motion in arrest of, 213 
non obsUMte veredicto, 213 
in County Court, 218 
merger in, 262 
estoppel by, 265 

binds the land of debtor, when^ 267 
is a consensual contract, 268 
in criminal cases, how to be entered up, 958, 959 
error on, 960 
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JURISDICTION BY CONSENT, 44 
JURY, 

j^rovinoe of, on trial at Nisi Prins, SOS 
when discharged from giving verdict, 206 

JUSTICES ITINERANT, 

when first appointed, SI 

JUSTICES OP THE PEACE, 

notice of action against, when necessary, 110 
liability of, for false imprisonment, 700-708 
summary jurisdiction of, 860 

how to be exerciHod, 800 
in cases of assault, 900 
jurisdiction of, whence derived, 943 

under commission of the peace, 943 
at sessions excluded, in what cases, 044 

KING’S BENCH, COURT OF, 
its establishment, 36 
its orimhal jurisdiction, 37 

how this Court extended its jurisdiction, 39, 40 
present jurisdiction of, 41 

LADING, BILL OF. See Bili* of Lading* 

LAND. 

how distinguished from water in legal contemplation, 763 

LANDLORD AND TENANT, 

liability of landlord for nuisance on demised premises, 676 
ratifying trespass of bailiff, 682 

LARCENY. See Simplk Larceny. 
by servant, 931 

how distinguishable from embezzlement^ 931 
from the person, how constituted, 933 

how distinguishable from robbery, 934 

LAW. See Common Law, Municipai. Law. 
implies a sanction, 3 

must be imposed by some adequate power, 3 
.conforms to certain principles, 20 
criminal, speaks imperatively to all, 831 

LAW MERCHANT. See JLEX MERCATORIA. 

LAW OF CONTRACTS. See Contract, Deed, Simple Contract, &c. 
importance of knowledge of, 631, 632 

LAW OP NATURE. 

our law conforms to, 20 

% 

LENDER OP CHATTELS 
liability of, 783, fi. (n) 
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LETTER, 

contract hy, 305 

ZEVART FACIAS, 

writ of, 209 

ZEX LOCI, 

how it operates on contract, 257 

LEX MERCATORIA, 

what it is, 10 

is judicially noticed, 10, 1 1 

its operation in regard to day of payment of bill or note, 257 
terms recognised in, how explicable, 49G 

LEX NON SCRIPTA, 

what it is, 7 

may in some cdses control the Statute Law, 9 
must be declared by judge, 19 

LEX SCRIP TA, 
what it is, 3 
how interpreted, 3-5 

LIBEL, 

definition of, 85 

substance of declaration for, 719 
evidence of malice in action for, 719 et se^, 
when privileged, 721, 724 
publication of, what, 729 

mnctions of judge and jury in action for, 730 
is in many crises indictable or actionable, 827 
on foreign potentate may be indictable, 870, n. (/*) 
ingredients in offence of, 901 
provisions of Mr. Fox’s Libel Act, 902 

6 & 7 Viet, c 96, as to, 903 
criminal information for, 905 

LIMITATION. 

period of, in ejectment, 187 

in covenant, or debt on bond, 1 88 
in action on simple contract, 188 

LIMITATION, STATUTES OP, 

enumerated and considered, 186 
acknowledgment of debt, to bar, 189, 190 
promise to pay debt barred by, 326, 329 

LIQUIDATED DAMAGES, 

what, how distinguishable from penalty, 610 

LOCA TIO-CONP UCTIO, 
how defined, 784 
into what classes divisible, 784 


LODGING-HOUSE KEEPER, 
liability of, 790 



9S6 


INDEX. 


LOSS 

of bill of exebange or promissoiy note, whether pleadable, 484 
LUNATIC. /She Non Compos Mentis. 


MAKER OF PROMISSORY NOTE, 
natnre of undertaking by, 460 

MALICE, 

ptMaeing damage, action founded on, 660, 710 et »tq. 
meaning of, in civil proceedings, 710 
in law, what, 710 
in fact, what, 710 

in action for libel, how proved or presumed, 710 e< 
in connection with criminal law, what it is, 840, 881 
crime of murder, 881 

lOUS ARREST, 
action for, when it lies, 712 
on mesne process, 713 
on final process, 713 

MALICIOUSLY SUING OUT COMMISSION OF BANKRUPTCY, 
action for, 717 

MALICIOUS PROSECUTION, 

action for, when it lies, 714-717 

MANDAMUS, 

action of, when it lies, 123 
prerogative writ of, when granted, 280 
return to, 233 

award of peremptory writ after judgment in action of, 233, 234 

MANDATE, 

how defined, 780 

MANSLAUGHTER. See Murdeiu 
definition of, 880 
on provocation, 884 
resulting from angry struggle, 886 
caused by undue correction, 887 
through negligence, 888 

of medical practitioner, 880 
of trustees of roads, 889 
by ofiicer of justice. 890 
in Icll ling officer of justice, 892 

MARINE INSURANCE, 

policy is vitiated by misstatement, 343, n. (ft) 

MARRIAGE, 

contract in restraint of, illegal, 360 
agreement made upon consideration of, 386 
mages the ocistence of wife, 574 
its effect on wife’s property at law, 576 

capacity to contract, 577 s4 aeq. 
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MASTER AND SERVANT. 

liabilitjr of master for act of servant, 669 €i 
limitations of above liability! 674, 676 

liability of master to one sustaining injury in bis service^ 665—689 
for libel on servant^ 722 

master responsible for fraud of servant, when, 811 
action by master for battery of servant, 814 

enticiog away servant, 814 

MASTERS OF SUPERIOR COURTS, 
their ^uties, 48 

MAXIMS, 

their use and value, 19 
MAXIMS, LIST OF. 

misera est serviius ubijus est vagum aut incertum, 3 
judieis cstjus dicere non jits dare^ 5 

aic utere tuo tU alienum nan tosdcuty 9, 652 n. (s), 678, 758, 7G9 
ntJiif quod est inconveniens est licUum, 10 
solus reipubliece supremo lex, 10 

consuetudo ex eertd cousd raSionahili usitata priced communem 
legem, 14 

id cerium est ^fuod cerium reddi potest, 16 
extra territortumjus dicenti impune non paretur, 47 
injure non remota cousa sed proximo speciattir, 90, n. (a) 
actio personalis morUur cum persoftd, 146 

ambiguum placitum interpretaridehet contra f^Jireniem, 169, n. (u) 
fortiar et potentior est dispositio legis qudm nominis, 282 
contra non valentem agere ntdla currit profscriptio, 191 
ne lites sint immortoles dum litantes sunt mortales^ 212, n. (&) 
res inter alios acta alteri nocere non dehet, 265, 266 
nemo debet esse judex in proprid causd, 266, 359 
traditio loqui facit chartam, 270 

in troditionibua chartarum non quod dictum est sed quad factum est 
inspicUur, 272 

quod turpi ex causd promissum est non valet, 284 
quod fieri non debet factum valet, 291 

nihil tarn conveniens est naturali osquitati ut unumquodque dissolvi 
eo ligamine quo ligatum est, 300 

omnis ratihabitio retrotrahitur et mandcUo priori eequiparatur, 
309, 680 

espressum faait cessare taeitum, 277, 312 
ut res magis valeat ^uam perecU, 333, 959 n. (o) 
ex dolo mala non oritur actio, 333, 351 
caveat emptor, 336 

non oinne quod licet honcstum est, 336 

silence gives consent, 336, n. (y) 

ex turpi causd non oritur actio, 351 

qui tacet consentire videtur, 336, n. (yL 368 

vtgUaniibus non dormientums jura subveniunt, 368 

qm vult decipi decipiatur, 368 

lex estnorma recti pAens honesta prohibens contraria, 368 
pacta conventa, ouat neque dole mafo neque adversus leges facta 
erunt, servabo, 369 

niMl, quod est inconveniens, est lidtum, 358 
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MAXIMS, LIST OF— tfonfintced. 

quif^id planicaur solo eedie, 388 

moms et eonventio vincunt leaem, 401 

delegoaa potestasnon potest delegari^ 417, n. (c) 

nosdtur a sociis^ 491 

expressio unius exditsio alteriua^ 491 

verba relata inesse indenture 491 

ad proximum anteeedens fiat relation 491 

amhiffuum placitum interpretari debet contra proferentem^ 
510, n. (p) 

caveat emptor, 476, 787, n. (fi) • 

ex anteeedmtihus et conscqaentibus est optima interpretation 512 
turpis est ji*ars quce cum suo toto non copvefiit, 512 
matedicta expositio qux corrumint textum^ 512 
qui hasret in literd hasret in cortice, 512 

falsa orthographia^ falsa grammatica non vitiat cartam vel con-- 
cessianem, 512 

nemo aliquam partem recte intelligere possit antequam totum 
iterum atque iterum perlegerit^ 512 
qui mandat ipse fecisse videiur^ 515 

qui facit per alium est jicrinde ac si facit per seipsum^ 515 
quando aliquid mandatary mandatur et omne per quod pervenitur 
ad illudy 522, n. {d) 

jus acereseendi inter mereatores pro beneficio commercii locum non 
habety 548 

exeeptio probat regulamy 549 

nil eonaensui tarn contrarium est quam vis atque metuSy 590, n. (u) 

every man*» house is his castle, 635 

de minimis non curat leXy 636 

vol^iti non fit injuria y 667 . 

qui facit per alium facit per acy 669, 672, 674, 688 

rcsf^ndeat superiory 673, n. (d), 087 

ctctio personalis moi-itur cum persondy 689 

prohibetur ne auis facial in suo qttod nocere jiossit alienOy 695 

lex non facet aelicatot'tim votis^ 695, n. (o) 

aqua cfirrit et debet ctirrerCy 764 

ex nudo pacto non oritur etrtioy 782 

omnia preesumuntur contra apoliatoremy 817 

ad qtieestionem facti non ^ espondrnt judicesy 820 

ignorantia juris quod fjuisque scire teneiur neminem excusafy 830 

adus non facit retim nisi fnejis sit rea, 844, 902 n. {u), 917 

quod neceasittts cogU excuseXy 845 

malitia supplet aXatemy 853, 854 

nemo potest exuere patriamy 862 

voluntas reputatur pro f ado, 866 

scribere est agere, 867, 868, n. (a) 

tutius semper est errare in acquietando qudm in puniendo, 895 
furtum non est ubi initium habet detentionis per dominum rei, 912 
nullum tempus occurrii regi, 950 n. (a) 
nemo bis vexari dAet pro eddetn causa, 952 

MEASURE OF DAMAGES, 

in actions of contract, 604-631 

inquiry as to motive, irrelevant for determining, 606 
for br«»ach of contract, nominal damages must be recover- 
able, 607 
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MEASURE OF DAMAGES— 

for non-payment of liquidated sum, 608 
penalty — liquidated damages — how distinguishable. 
610-612 
generally, 612 

on contract for sale of goods, 613 

non-delivery of goods, G14 
not accepting goods, 615 
loan of stock, dec., 616 
price of goods, 617 
breach of warranty, 618 

of covenant to repair, 619 
of contract of hiring and service, 
620 

wrongful dismissal, 620 
sale of land, 621 

consideration of rule as to remoteness of damage, 623-629, 824 
under Lord CampbelFs Act {9 ^ 10 Viet, c, 93), 689, 691 
in action against joint trespassers, 709 
for false imprisonment, 701 
for seduction, 813 

by master founded on loss of service, 814, n. (^) 
of tort, 816-826 

in genera], are regarded as compensatory, 816 
against sheriff for an escape, &c., 817 
plaintiff in general- entitled to recover what he has 
lost through defendant's tortious act, 81 6, 818 
jury sometimes ^ive vindictive damages, 819 
intention or motive of wrong-doer, shoiUd it affect 
the damages 1 820 
damages, general or special, 823 
consequential damage, w'hen recoverable, 824 


MERGER, 

of tort in felony, 97, 858, n. 

of cause of action ex contractu^ in judgment, 263 
ex delicto^ 264 

doctrine of, as applicable to deed, 278 
how illustrated, 279, 280 


MESNE PROCESS, 

action for malicious arrest on, 713 


MINE, 

liability of owner of, for negligence of workmen, 671 

MISDEMEANOR, 

what ma^ constitute a, 835, 837, 858 

how distinguishable from felony, 857, 858 

effect of 14 & 15 Viet. c. 100, s. 12, on trial for, 859 

when, on trial for, defendant is proved guilty of attempt to commit. 


MISJOINDER, 

of plaintiffs, 125 
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MISPRISION, 

sijpificaUon of thia term, 835, n. (x) 
oftreason, what it is, 964, n. (t) 

MONEY HAD AND RECEIVED, 

privity necessary to action for, 320, 321 

action for, founded upon failure of consideration, 344 

MONEY LENT, 

antecedent request is in this case implied, 315 
MONEY PAID, 

count for, on what ground it proceeds, 311, n. (t) 

MORTGAGOR AND MORTGAGEE, 
relation of, 258, n. (a) 

MOTION IN COURT, 
how made, 51 

nature of remedy afforded on, 229 

MUNICIPAL LAW, 
what it is, 3 

MURDER. See Manslaughter. 
definition of, 880 

** malice aforethought,” what it is in connection with, 881 

how reducible to manslaughter, 883 seq. 

where homicide is coupled witn felonious intent, 887 

by officer of justice, when, 891 

proof of corpus delicti on trial for, 895 

death must have occurred within year and day, 895 

on indictment for, jury may convict of manslaughter, 895 

accessory before the fact to, how punishable, 896 

MUTUALITY, 

meaning of this term, 305 
requisite in simple contract, 305, 306 
in contract of sale, 306, n. (m^ 

hiring and service, 306, n. (m) 
in guarantie, 306 
example of want of, 307 
want of, in contract under seal, 307, n. (s) 

NECESSARIES 

liability of infant for, 569*571 

supplira to wife, liability of husband for, 578-585 

liability of lunatic for, 586 

supplied to drunken man, his liability for, 590 

NEGLIGENCE, 

producing damage, action for, 637, 654, 669 
of apothecaiy or sui^eon, action for, 654, 695 
profiucing bodily injury, action for, 657, n. (m) 
where plaintiff has contributed to injury by, 667 
of servant, liability of master for, 669-677, 811 
limitations of above liability, 676, 685 
liability of servant guilty of, 685 
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NEGLIGENCE— cofUtufiMr. 

action for compensation where death is caused by, 689 
liability of gratuitons bailee for, 780, 782 
pawnee for, 785 
inidceeper for, 788 
boarding-house keeper for, 790 
lod^ng^ouse keeper for, 790 
land-carrier for, 790-804 
homicide through, 880-890 

NEGOTIABLE INSTRUMENT. See Bill of Exchanob, Promissory 
Notb. 

signification of this term, 428 

NEGOTIABILITY, 

quality of, what it Is, 437 

NEW ASSIGNMENT, 194, n. (s) 

NEW TRIAL 

in Superior Court, when granted, 210 
in County Court, 219 
for misdemeanor, 960 

NISI PRIUS RECORD, 200 

NOMINAL DAMAGES 

for breach of contract, when, 85 
trespass to land, 85 
invasion of right to trade mark, 85 
for an escape, when, 85, 80 

act of trespass evidencing title, 80 

taking water from canal, 87 

diverting water from stream, 88 

breach of covenant to repair, when, 020, n. (<7) 

mere breach of duty, 817 

iVOAT ASSUMPSIT, 178 

NON COMPOS MENTIS, 

liability of, on contract, 586-589 
civilly answerable for tort, 063 
when irresponsible for crime, 846-851 

law respecting criminal liability of, as laid down in iPNaghten*s 
ccue, 847 

NON DETINET, 179 

NON EST FACTUM, 178 

NON-JOINDER, 

plea in abatement for, 176 

NON OBSTANTE VEREDICTO, 

judgment, 213 

NONSUIT, 204 

NOT GUILTY, 

plea of, 179 
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NOTICE OP ACTION, 

when necessary^ 109-111 

NOTICE OP DISHONOUR 

of bill of exchange, when necessary, 438 
when not requisite, 440 
within what time should be given, 458 
sufficiency of, as regards form, considered, 459 
of promissory note, 471 

NOTICE OP TRIAL, 196 

NUDUM PACTUM, 318 

NUISANCE, 

private, right to abate, 224 
public, right to abate, 227 

in obstructing thoroughfare, liability for, 04, 639 
liability attaching to owner of realty for, 677, 678 
public or private, remedy for, 693>695 
entry on land for abatement of, 754 
private, how defined, 757 

obstructing ancient lights, 758 
or easements, 760 

in interfering with flowing water, 764 

artificial -watercourse, 765 
subterranean water, 766 
when indictment lies for, 877 

NUL TIEL RECORD, 
plea of, 163, u. («) 

NUNQUAM INDEBITATUS, 178 

bUSTRUCTING 

highway, remedy for, 94, 878 
due course of justice, 872, 873 

OFFICE, 

quo warranUt to try right to, 238 
OFFICER, 

police, right of, to arrest, 698 tt aeq. 
fiabUity of, for false imprisonment, 702 

OUTLAW, 

his oapacity to contract considered, 692 
OVERT ACT, 

of treason, how evidenced, 866, 867 
PARDON, 

absolute or conditional, its effect, 961 

PARENT 'AND CHILD, 

aeti<m by parent for seduction, 812 

PARLIAMENTARY TRUSTEES, 
liabitity o^ 629 
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PARTICULARS OF DEMAND, 
practical use of, 173 
in County Court, 217 

PARTIES TO ACTIONS, 

plaintiffs ex coutractUy 121 

general rule as to choice of, 124 
who should sue on specialty, 124 

on simple contract, 125 
joinder of plaintiffs on simple contract, 12 
principal and agent, 126 
partners, 127 

associations and companies, 127 
husband and wife, 128 
executors and administrators, 130 
bankrupt, 131 
insolvent, 131 

defendants ex contractu^ 1 32 

general rule as to choice of, 132 
joinder of, 132 
principal and agent, 134 
partners, 134 

public companies, 134>138 
corporation, 138 

executors and a<lministrators, 130 
assignee's of bankrupt, 130 
insolvent, 140 
plaintiffs ex delicto^ 142 

in trespass yie. 142 

tres[)ass dc honis anporlcUis^ 143 
case, 143 
tr<»ver, 143 

joinder of ]daintiffs, 144 
husbainl ami wife, 144 
executors and a<lministrators, 146 
bankrupt or insolvent, 14G 
defendants cx delicto^ 147 
joinder of, J 48 
husband and wife, 148 
executors and administrators, 148 
assignees of bankrupt, 140 

PARTIES TO CONTRACT, 

evidence admissible to identify, 404 

PARTNERS. Sf.e Paktiks to Action. 
who are, 535 

c^annot sue each other, 537 
exceptions to above rule, 538 
liability of, qwntd third persons, 530 
agency of partner of trading firm, its nature, 541 
liability of, on contract by co-partner, 540, 542 
on bill accepted for firm, 543 
whether partner may bind firm by deed, 544 
continuance of liability of partner, 546 
dormant partner, his liability, 548 
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PARTNERSHIP, 

nature of this contract, 53S 

inter sese and quoad third persons, 536, 539 

liability in respect of, considered, 535-548 

PART-PAYMENT, 

within Statute of Frauds, sect. 17, whs^t is, 412 
cannot be pleaded in satisfaction of debt, 422 

PATENT, 

action for infringement of, 85 
PAWN, 

how defined, 785 

dc'gree of diligence required in regard to, 785 
duty of pawnee in giving up pawn, 785 

PAWNBROKER, 

business of, how regulated, 786 

PAYEE 

of bill of exchange, who is, 436 
of pionvissory note, 467 

PAYMENT, 

plea of, generally, 182 
pleadable in action on bond, 302 

of purchase money, its effect on contract of sale, 394 
of bill of exchange or promissory note, 477 

PAYMENT INTO COURT, 
plea of, 183 

PENALTY, 

implies a prohibition, 353 

how distinguishable from liquidated damages, 610 
PERJURY, 

compromise of indictment for, illegal, 284 
dohiiition of, 873 

PKRSONAI. REPRESENTATIVES. See Executors and Adminis- 

TRATOHS , 

PETITION OF RIGHT, 

what and when available, 251 n. (c) 

PHYSICIAN 

cannot in general sue for professional services, 325 

PLAINT 

in County Court, 217 
PLAINTIFFS 

in aotioDB ex eoniraetn^ 124 et eeq. 

eat delitio, 142 ei seq . . 

PLEA. See Pleading. 
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PLEADING, 

object and mode of, 164 

to issue, example of, 1G5 

oral and written, compared, 167 n. (/*) 

the declaration, 168, 169 

geiieial rules of, 170 et seq. 

certain faults in, specified, 170 et seq. 

should be true, 171 ii. (/) 

various modos <if raising defence by, 174 

demnirer, 175 

time for, 175 

in abatement, 175 

in bar, 176 

the general issue, 177 

what pleas may be pleaded together, 180 
what must be specially pleaded, 181 
pleas in confesKion and avoidance, how classified, 181 
of payment, 182 
tender, 182 

pcayment into Court, 183 
set-off, 185 

Statute of Limitations, 186-190 
pleas to the foundatir»n of the action, 191 
equitable defence, when pleadable, 192 
the replication, 104 
new assignment 104 n. 
subNe<[uent to replication, 195 
demurrer, 195 
in County Couit, 217 

PLEAS OF THE CROWN, 

where originally entertained, 36 

POSTEA, 206 n. (A) 

PRACTICE OF THE COURTS, 
on what founded, 150 

rRMcirE 

for wiit of summons, 155 

PRECEDENTS, 

statutory, of forms should be followed, 171 

PRESENTMENT 

of bill of exchange, w'bat, 438 
of promissory note, 469, 471 
of bank-note, rule as to, 473 

PRESUMPTION 

of sanity, 849, 851 

PRINCIPAL AND AGENT, Parties to Actions. 

evidence to show that party signed as agent, when admissible, 494 

relation of, considered, 515 et eeq. 

w'ho may be an ^ent, 516 « 

nature of authority confided to agent, 517 

fact of agency, how proved, 518 


3 s 2 
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PRINCIPAL AND AGENT— continued. 
agency, how created, 51{) 

general, dietingaished from particular agency, 620 
extent of authority of agf^nt, 621 

queHtion conssidorod — cli<l agent contract an such 1 524 
question considerod — what was the meaning and intention of 
parties 1 524 

respective liability of, in certain cases, *524 

Xjiirchase of goods hy agent, liability on, 525 
sale of goods hy agent, rights of vendee on, 527 
liability of agent who contiacts without authority, 528 
riglits and liabilities of parties on \vritten contract by agent, 532 
liability of priiicipal on deed executed by agent, 534 

PRINCIPAL AND SURETY, 

respective rights and liabilities of, 311 

PRIVILEGE!) COMMUNICATION, 

ill action for libel, what Is a, 721, 72-1 

PRIVITY, 

meaning of this teriii, 317 
iiiNtanceH> of want of, 31tb321 

whether iiecessaiy to support action eu; dclicto, 053, 057 

JPJSOOAVJAWJJO, 

WTit of, wheie it lies, 210 

PROFERT AND OYER 

no longer necessary in x>luading, 174 

PROHIIUTION, 

writ of, when it lies, 231 

to Courts ecclesiastical, 234 
tempoial, 230 

PROMISE, 

as ingredient in sinqdu contract, what it is, 325 
by contractor, when implied, 325 
exceptions, 325, 320 

where consideration is executed, 320 et ecf/, 

not binding, wdiere its perlormance is unlawful, 351 

when taiulod with illegalit v , 352 

by executor under Stat. of Fiauds, s. 4, 379 

to answer lor debt of another under same section, 379 

PROMISE OF MARRIAGE, 

action for bieach of, 380, (>07 

measure of damages in, 007 

PROMISSORY NOTE 

made abioad, action on, 45 
conteiiiporaneous evidence to vary, 371, 372 
definition of, 404 
origin of, 464 

Lord Holt’s opposition to intioduction of, 465 

effect of stat. 3 & 4 Anne, c. 9 as to, 466 

days of grace allowed for payme'bt of, 466 n. (c) 

must be in wilting, 467 

form and general requisites of, 467, 468 
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PROMISSORY NOTE— continued. 

parties to^ 467 

coDtmsted with bill of exchange, 4G8 
contract by maker of, 469 
presentment of, 469, 470 
notice of di^honour of, 471 

ordinary matters of defence in aciion on, enumerated, 477 
payment, 477 

absence or failure of consideration, 479-482 
material alteration of, 482 
loss of, 484 

authority of partner to bind firm by, 543 

PROPERTY. See Ejectment, Trespass, Trover. 

in chattels, whether it may pass by sale without delivery, 394 

PROVOCATION, 

homicide on, 884 

PUBLIC COMPANIES. See Parties to Actions. 

PUBLIC MORALS AND POLICE, 

olFenctrs against, 877 

PUBLIC PEACE, 

offences against the, 874 

PUBLIC POLICY. 

redress, when denied on groiifids of, 99 
of contracts void, as o[)pohed to, 357, 358 

PUBLIC TRADE, 

offences against, 877 

PUNISHMENT, 

when unaffected by mistake, in <loing of ctiminnl act, 844 
its aim and object, 846 

QUARK IMPKinT, 113 

QUARTER SESSIONS, 
jurisdiction of, 944 

QUEEN’S BENCH. See Kino’s Bench, Couri of, 

QUO MINUS, 

clause of, 30 

QUO WARRANTO, 

information in nature of, 237 
what it will lie for, 238 

RAILWAY AND CANAL TRAFFIC ACT, 

leading provisions of, 797 et seq. 

RAILWAY COMPANY, 

liability of provisional committee-man of, 542 
action against, for breach of duty, 646 
{provisions of 17 & 18 Viet. c. 31, as to, 796 
liability of, for Joss of luggage, 802-804 
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RATIFICATION 

of treBpasa the Crown, 99 
doctrine of, in regard to contract r, 309 
of promiae by infant, 571 
of tort, effect of, 679-681 

REAL ACTIONS, 

what, 113 

how affected by C. L. Proc. Act, 1860, 113 

RECAPTION, 

right of, 223 

RECEIPT 

of gooda within Stat. of Frauds, s. 17, what in, 401 et seq, 

RECEIVING STOLEN GOODS, 

how cliHtiiJguiHhed from larceny, 921, 922 
how thtH offence is constituted, 922 
by wife from husband, 924 

RECITAL 

ot deed, estoppel by, 291 

RECOGNISANCE, 

wdiat it i-s 261 n. (m) 

RECORD. See Contract of. 

RECOVERY OF CHATTEL, 

sped tic, proceedings to enforce, 243 

RECOVERY OF SMALL TENEMENTS, 
summary proceedings for, 242 

RELATION, 

doctrine of, in regard to title of administrator, 593 
connection with simple larceny, 919 

RELATIVE RIGHTS, 

toi ts to, 8 1 1 

REMITTER, 228 

REPLEADER, 

when awarded, 165 

REPLEVIN, 

when it lies, 122 

REPRESENTATION 

as to credit of another within Lord Tenterden*s Act, 384, 3S5 

REPUGNANCY 

in pleading, what, 170 

REQUEST 

in simple contract, express or implied, 308 
where consideration imports^ 309 
instances of implied, 309, 310 
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REQ U EST — continued, 

as between principal and surety, 310 
to pay implied as between joint contractors, 311 
surety and co-surety, 312 
implied, where there is an express promise, 313 
simultaneous with promise^ 313 
where consideration is continuing, 314 
implied in what classes of cases, 315, 316 

RESTITUTION 

of stolen property, 98 n. (li) 

RESTRAINT OF TRADE, 

contract in, whether good, 3G0 
consideration for, 362 
duration of, in regard to time, 363 
limitation of, in regard to space, 364 

RETAINER, 228 

revenup:, 

jurisdiction of Exchequer in matters of, 42 

reversionp:r, 

action by, for injury to land, 751, 752 
REVIVAL OF JUDGMENT, 209 

RIGHT OF ACTION, Action at Law, Nominal Damaoks. 
what it is, 71 
for defamation, 74 
seduction, 75 

suing plaintilf by mistake, 76 
draining off water from plaintiff’s well, 76 
for removing support to surface of land, 79 cl seti, 
when action will lie, generally, 104 

RIOT, 

how constituted, 874 

RIOT ACT, 

provisions of, stated, 875 

ROBBERY, 

how defined, 934 

assault with intent to rob, 934 

ROUT, 

how constituted, 874 

RULE 

to shew cause, what, 51 

absolute, 52 

for new trial, 210 


SALE OF GOODS. See Contract op Salb. 

is there an implied warranty of title on ? 786, 787 
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SAI^K OR RETURN, 

effect of delivery of goods on, 397 

SCRIP, 

■who must bear loss on sale of, when spurious, 477 
of projected railway company, whether assignable, 489 

SCRIVENER, 

who is a, 544 n. (7) 

SEAMEN, 

contracts of, how protected by law, 256 

SEDUCTION, 

action for, 75, 812 

SELF-DEFENCE, 

remedy by, 222 

SERVICPI. See WinT of Summons. 

mode of procedure where dofendani eva<les, J58 

SET-OFF, 

plea of, 185 

siip:riff, 

damages in action against, for e«»capo, 817 
SHIPOWNER, 

liability of, for negligence of crew, 67o 

SHIRE COURT, 

its jurisdiction, 24 

SIGNATURE 

of agreement within St*at. of Frauds, s. 4, by whom, 377 
within Stat- of P'rauds, s. 17, what sufhcient, 413-418 

SIMPLiP: C^ONTRACT. See Frauos, Statuti: of. 
may be writtt^n or oral, 303 
what it is, 303 

oxecutoii or executory, what, 303 

terms of, must be denuitivoiy settled, 303 et seq. 

mutuality necessary to, 3<K> 

analysis of, 307 

tlie request, 308 

when implied, 310 

doctrine of contribution in regard to, 311 
consideration — what, 316 

mu^t move from plaintiff, 316 
privity as between parties to, 317, 321 
the promise considered as an ingredient in, 325 
general rules in regard to, 333 ei seq. 
effect of fraud on, 333 
contrasted with specialty, 421 
how it may be discharged, 422 

SIMPLE LARCENY, 

definiti<A of, 906 
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SIMPLE IjARCV^NY— continued. 

what is not the subject of^ at common law^ 907 
things attached to realty, 907 
chose in action, 908 
anim.als ft-roe nituraB, 008 
property in chattel, how laid, 009 

possession, actual or constructive, to support indictment for, 910 
taking,*’ what, in connection with, 910 
of goods under btailnient, 913 
existence of animus fiimndi in, 914 
of lost goods, 910 

doctrine of relation in connection with, 919 
•* asportation,” what, 920 
effected by innocent agent, 921 
attempt to commit, 921 

how distinguishable from false pretences, 925 
SLANDER, 

substance of declaration for, 732 

action for, wdicn sustaiiiabte without proof of special damage, 732* 

SLANDER OF TITLE, 
what it is, 733 

SMUGGLING, 

information for, is a criminal proceeding, 832, 833 

SON ASSAULT DEMESNE, 
plea of, G65 • 

SPECIAL CONTRACT, 

general inles in regard to, 272 
effect of fraud on, 283, 290, 333 

SPECIAL INDORSEMENT 

on wiit of summons, 154 

SPECIAL PLEADING. See Pleading. 

SPECIAL VERDICT, 204 

SPECIALTY. See Contract under Seal, Deed. 
contrasted wnth simple contract, 421 
when requisite at common law, 425 

SPECIFIC DELIVERY OF CHATTELS, 
how enforced, 243 

SPLITTING DEMANDS. See County Court. 

STATE, 

enumeration of offences against the, 869 

STATUTE, 

construction of, 3-7 

must not be construed as retrospective, 7 
imposing penalty, effect of, 353 
of contracts illegal, as opposed to, 354 



1002 INDEX. 

STATUTE OF FRAUDS. See Fradus, Statutb of. 

STATUTE OF LIMITATIONS. See Liuitation, Statotbs or. 

STATUTE ‘OF USES, 

itis operation in certain cases, 295 

STATUTE STAPLE, 262 n. (m) 

STEALING PROM THE PERSON, 
nature of this offence, 933 
conviction on indictment for, 934 

STEALING IN DWELLING-HOUSE, 
statutory provisions as to, 935 
to the value of 6L or upwards, 935 
evidence necessary to support indictment for, 937 

SUBPOENA, 

action against witness for disobeying, 642 

SUMMARY JURISDICTION. See Justioks of thk Pbacr. 

SUMMONS IN COUNTY COURT, 217 

SUMMONS. See Whit op Summons. 

SUPERIOR COURTS, 

their history and juri««diction, 23 
present jurisdiction of, 41 

agreement to oust jurisdiction of, whether legal, 43 

whether parties can give jurisdiction to, 44 

teriiioiial limits of jurisdiction of, 44 

classes of cases within cognisance of, 49 

mode of procedure in, 50 

their jurisdiction in banc, 50-53 


TENDER, 

plea of, 182 

TORT, 

, explanation of term, 633 

rignt of action for, on what founded, 633 
action for invasion of a right, 634 

breach of public duty producing damage, 636 
at common law, 637 
under statute, 643 
private dut 3 r producing damage, 651 
statutory private duty, 652 
private duty at common law, 652 
flowing from breach of contract, action for, 652 
privity in action for, whether necessary, 653 
right of action founded on fraud or misrepresentation, 655, 659 
founded on the midicious doing of an act, WSO 
action for bodily injury, 662, 666 
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TORT — continued. 

action for assault and battery^ 664 

injury caused by negligence, 667 
injury caused by accident, 668 
of servant, liability of master for, 669 seq., 
effect of ratification of, 679 
in selling unwholesome food, action for, 602 
action for nuisance, public or private, 693, 694 
remedy in above cases, 694 
affecting personal liberty, 696 

false imprisonment, 696 et aeq. 
malicious arrest, 712 
malicious prosecution, 714 

maliciously suing out commission of bankruptcy, 717 
to reputation of individual by libel, 718 et aeq. 

by slander, 732 

to individual by slander of title, 733 

to real pioperty, how evidenced, 736, 749, 757 

to personalty in possession, 770 

out of owner's possession, 778 
by third person to chattel under bailment, 804 
to absolute or relative right, 807, 808 
the measure of damages in actions of, 816-825 
contiasted with contract, 826 
crime, 827 

civil, how distinguishable from indictable offence, 827 

TORTS TO THE PERSON 

enumeiated and considered, 662-714 

TORTS TO THE REPUTATION 

enumerated and considered, 714-733 

TRADE ^lARK, 

action for invasion of, 85, 636 

TRANSIT IN REM JURICATAM, 
meaifing of this phrase, 263 

TRAVERSE, 

pleading by way of, 176 

TREASON. See Hioii Trkason. 

TRESPASS, 

acts of, evidencing title, 86 

for throwing squib {8coU v. Shepherd)^ 92 

when it lies, 119 

may lie for consequences of law’^ful act, 662 

how distinguishable from case, 671-673, 750, 752 

by ratification, 679-684 

for assault and imfirisonment, 696 

to realty, in what it consists, 745 

statutoiy form of decoration for, 746 n. (x) 
action of, is founded on possession, 747 
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TRESPASS-— 

to land, when justifiable, 754 
ad tnieio^ 755 
ratification of, 756 

to goods, how distinguishable from trover, 777, 804 
at suit of bailor or bailee, 804, 805 
malicious intention not necessary to support action for, 821 

TRESPASS QU. CL, JTR, See Trkspass. 
generally, wlicrq it lies, 745 H seq, 

TRIAL, 

different species of 163 n- (.0 
without pleadings, when, 164 
notice 1J)6 

at Nisi Prills, proceedings at, 200 et seq, 

in County Court, 217 

criminal, proceedings at, 0h7 et seq, 

TROVER, 

when it lies, 121, 771, 772 

is often brought to establish right of property, 772 et seq, 
may lie at suit of one in bare possession of chattel, 771 
conversion, meaning of this term in, 774 
bow'distinguisbable from trespass dc honi^ cLsportatis^ 776 
at whose suit Kustaiiiable, 804, 805. 

TRUCK ACT, 

nature of p» election afforded by, 256 

UNILATERAL CONTRACT, 

instances of, 306 

UNLAWFUL ASSEMBLY, 
what it is, 874 

USAGE, 

evidence of mercantile, to explain written contract, 496 et seq. 

annex, terms to written contract, 500, 
513 note. 

inadmissible to vary written contract, 502 
admissibility of evidence* oF, how determined, 505 

USAGES 

of trade, 18 

USES. See Statutr of. 

VENDOR AND VENDEE. See Contract or Salr, Salk or Goons. 

VENIRE I>E NOVO, 

when awarded, 212 

VENUE, 

in declaration, its use, 168 
local or transitory, 168 
in indictment, 950 
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VERDICT, 

maybe special or otherwise, 203, 204 
leave reserved to enter, when, 204 
vindictive damages, 819 

VINCULUM JURIS, 

meaning of this term as applied to a contract, 259 

VOTE, 

action for refusing to receive, 82 

whether conveyance to conler, is good, 290 

WAGER, 

by judge, on event of cause before him, void, 359 

WARRANTY, 

brerich of, how distinguisfied from fraud, 345 
of horse, acti<*ii for breach of, 345, 34G 
how distinguished iroiu repiesentation, 347 

WATER. See Ei^owino Watkii. 

how distinguished from laud, in legal couteiu[:lation, 7G3 
right to flowing, 7G4 
right to artificial watercourse, 7G5 
subteriaucan, 7GG 

WAY, 

• mode of procedure for disturbance of, 94 

WAY-GOING CROP, 

custom to take, 15 

WIFE. See Hoiiand and Wifjs. 

WITNESSES, 

attencL'ince of, how compellable, 199 
comniissioxL to examine, 200 

IVRIT IJB CURSU, 

formerly issued out of Chancery, 38 

WRIT OF ERROR, 

proceedings in error, 214 
error in law, 214 
error in fact, 215 
on judgmeu^in criminal case, 960 

WRIT OF EXECUTION. See Ca. Sa., Eukoit, Fi. Fa., &c. 

WRIT OF SUMMONS 

is the commencement of action, 151 

where defendant resides within jurisdiction, 151 

indorsements on, 153 

common indorsement, 153 

special indorsement) 154 

service of, 155 
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WRIT OF SUMMONS— edfiftnued. 
concurrent, what it is, 166 
duration and renewal of, 169 
indorsement of service on, 160 
entry of appearance to, 160 
where defendant is out oi jurisdiction, 161 
amendment of, 163 

WRIT, ORIGINAL, 
what it was, 37 

WRITTEN CONTRACT, 

policy of statutes which require a, 374 n. ( 9 ), 384, 402 n. (X) 
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In One VoL Royal Svo, Price 11. 12«. doth. 


MACLACHLAN’S LAW OF MERCHANT SHIPPING. 

A Treatise ok the Lavt of Merchant Shippino. By. David Maolaohlak, M.A., 
of the Middle Temple, Barriator-at-Law. 


** Whatever Mr. Maclachlan has written is 
ovidoutly the result of his best consideration. 
Olid is expressed with precision and conciseness. 
. . Indeed wo hardly know how to give a 

higher priiiso to a lo{:r‘d author, or wo should bo 
distM>sca to award It to Mr. Maclachlan for Ids 
i>erformanco ; for we have seldom met with a 
law book that deserves more piuiso in many 
respects than that now before us.“— iSoiici/or.' 
Jaumaf. Nov., 18i50. 

It is a caretul, woll-oonsidorcd, and tho- 
roughly conscientious treatise — an original 
essay, and nob a mere compilation." — Im>o Thucj*, 
Doe., 1800. 


1860. 

" The most wo intend to Imply isi, tliat Mr. 
Maclachlan, by hiking a perfectly fair advtui- 
tage of all the loarnlVig and kuowlodm that 
lA>rd Tenterden was so capable of lin|>arting and 
BO happy in convoying, by adapting this learn- 
ing and kliowledgo to the advancement of tlio 
I)ro8cnt day, by sifting what is obsolete and 
paMie flroiu wlmt is ortiuHlox and admitted, and 
by bringing down the statute law and docisioiis 
to ibo latest period, has given us a work which 
may stand comparison with the best treatise r»n 
Shipping and Commerce which this or any 
other ct>untry has over produced." — Tht&hipinng 
<ind Mercantile Gazette, 24th Dec., 1860. 


In Two Vols. Royal 8vo. Price 21. 8f. cloth. 

LINDLEY'S LAW OF PARTNERSHIP. 

A Treatise on the Law of Partnership, including its application to Joint-Stock 
and oilier Companice. By Nathaniel Lindlsy, Esq., of tlio Middlo Touiple, Barristor- 
at-Law. 1860. 


** It is very rjirely indeed that a traaiise 
every way so creditable to English jurNpru- 
dcnco issues fri>m our press, ft is throughout 
ciiarat'teri'^l by groat breadth of view and 
skill in oxocution, and is altogether such a 
work as wo should bo willing to bo judged by 
aiuotigst ccjutiuciital and Arncricuu lawyers. 
Wo slitiU only add that this treatise contains all 
the recent clocisions on tlie subiect of partner- 
Khip .'iiid joint-stock compaiiios law, u]>ou many 
of which there are vnluahlo observations by 
Mr. Lindley. Wc re|H:iit tiiat the wliulo work 
is one of which Kiiglisli lawyers may well bo 
prowl ; and wo have ni» doul>t th.at it will long 
contiinio to lie a icading text- book to be found 
in tlio lil>r:iry of every lawyer." — Solicitors* 

Jotirnnl^ ISiiO. 

• “Wc have rarely met with ,a trozdiso con- 
cerning wliieli wc nave so little iicHibition in 
saying that it reflects tiio higiicst honour n|M>ii 
the autlior. who has by this, his first publica- 
tion, added aimtiicr naiiic to the list of eminent 
writers on English jiirisprudonco." — Law Ma- 
gazine, August, 1800. 

“ Such a work requires arsirc combi nation of 
intellectual qualities — a depth of intellect to 
gra.sp first r>rim ip]oH, uiitiriug inriustry in the 
collection of c.'iBcs, clenrnt'ss of )>crccution in 
detecting tiio principle which has lea to the 
decision of each particular case, and order and 


dearness in stating the results to be deduced 
from thorn collectively ; all these are tlio quali- 
ties ro4piirod in an author who could pro|)erly 
undorhiku and execute such a task. A work 
has lately appciurcd flrom the pen of Mr. N. 
Ijiiidloy, entitled * A TreatiKO on tho Law of 
Partnembip, including its n}i]ilication to Joint- 
Ktock and oilier Conqianius,* which suppllos 
tho want to which wo havo itlludcd, and im'ovob 
that its author did nub uvtrratu his abilities 
when lie undertook so onerous a lalxuir. Tho 
hinguagu is vory perspicuous, and the arrange- 
ment of tho work cmiuently scientific ." — Lo w 
Times, August, 1800. 

“ Mr. Liniiley approaches his labours in a 
plulc>Hopbic:il spirit. Ho first lays down tlio 
guneral })rinciples whicli govern tho legal rela- 
tion of iiurtTiers, and tiieuco branches lutoilioso 
sjiccial rules which apyily to tho dilTerent s|iecios 
of ]iartiicrshii>s. The liabilities of directors and 
.also of sharoiioldors, tho diirntiou of those lia- 
bilities, and all tho intricate and costly iiiystcrios 
of tho winding-up process are huro fully do- 
vclojiod. Tho book w.'is w.'intod, for tho law has 
licoii uiiidi dinngcd, .and wc are not aware of 
any single work which has brought the whole 
sui*jcctofi>arinorBhlp together, and presented It 
OS it at present standH in tho Biatnto-lidok and 
tho ReiKirts ." — The Times, November 2, 1860. 


Si’O. Pi'ice IGs. cloth. 

STEPHEN’S PRINCIPLES OF PLEADING FN CIVIL 

ACTIONS. 


Sixth Edition. 


A Treatise on the Prinoipleb of Pleading in Civil Actions ; comprisiDg a 
Summary Account of the whole Proceedings in a Suit at Law. Being the SiEth 
Edition of Mr. Serjeant Stefben's work under that title, with alterations adapting 
it to tho present system. By James Stephen and Francis F. Pindeb, Barristers at- 
Law. 1860. 
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In One Yal, Royal Svo, Price IL 14e. clotlu 

TUDOR’S LEADING CASES ON MERCANTILE AND 
MARITIME LAW. 

A Selkction of Lfadino Cabfs on Mckcvntilc and Maritime Law, with Notes. 

By OwKN pAViKb Tuix)ii, Kwi , Barrister-at-Law, 18C0. 

** In t]io volnmo now lioffiro ii*, lioth lawycis 'ttvl to Icaiii tho manner in vihuh it lion cremn 

awl inonhantM will fiiitl an iiivalimMo cpitimio np into an clalN»r ito of Uw out of hoiiio- 

oi tho riiuriantilu nwl iiiirliiino law <»< I ii|C imics ill<l«hiud iiid not alwiys \oiy n. isoii- 

laiid , and thowo ot tho lonnoi who do uio to ho ihk i UHtonm will (lud hero all that they need ’* 

liitonriod not <»iily fit tho tuloM whn h coniitltiito — Uois* JoutHol^ April, IbOO 
tho bu nuictUoriUf hut uIhu tho roaaouf of them, « ^ 


“ In Two Votel^ Royal Svo. Price SI. 3e. cloth. 

ifAYLOR'S LAW OF EVIDENCE. 

Third Edition. 

A TnRATiflK ON TUB Law of Evidence, ns nclministt red m England ami Trclunl, 
with Illiistrationa from tho American nntl oilier Foreign Laws. By John Tilt 
Taylor, Ksq., Judge of the County Courts for Lambeth, Greenwich, and Woolwich 


In. Two Voh. Royal Sro. Price SI. 3s. cloth. 

WHITE AND TUDOR’S LEADING CASES IN EQUITY. 

Second Edition. 

A SlliiOTION op Leading Casi<s in Lquity; with Notes; in Two Volumes. 
Vol. I.— By Fui.di uiCK Thomas Wiiifk and Owi n Dvviis Tudoii, of the 

Mtddiu Temple, lUinstciant L*iw, Vol. II. — By Owi n Dames Ti Don, Lsq., of the 
Middle Temple, BiUiisttr-iit Law, ISfiS. 


“'IhlswuiK Is indiHi>cnsalilo lo i«linir for the 
Hhidt lit wli«i would pi on*. 1 inii'xttt I iw, 

file nioit loniitu find iiihiisliiiK hiaiuh ol 
oiii juilaprii Iciico. 'Iho m hotion l^ n ado with 
the Houndi mI jiidKniont, and tho up^K nd« d < oiu 
iiiouturuB aiu kui lied, and > ot Hiuguliitl> lueid , 


111 this ieM]Kct h( mjf second (»nly to its fimons 
piedeiesM] 1 hcHO two loluiiiis will he itiei- 
siiiu to the luuliiiff liw^oi to him who desireu 
a Hcu ntihe accpiamtunco with his piufesMou.’'— 
IaCW tiUiU. 


Rftynl SiO. Ptiri 25'. chth. 

TROWER’S LAW OF DEBTOR AND CREDITOR. 

Tiir Law ok Debtor \nd Creditor to which is subjoined a Table ot the Courts 
in England niid Wales for tho Uocovory of Debts. By CuvrTjBs Frxnois Tiiowkit, 
M.A., of the Inner Tomplo, Barrister-at-Law, late Follow of Exeter College, and 
Viuerhui Scholar, Oxford. 18C0. 

Svo. Price \l. ti«. cloth. 

BROOM'S LEGAL MAXIMS. 

Third Edition, 

A SsLBonoN OF Lbqal Maxims, Classified and Illustrated. By HfiBBERT Broom, 
Esq., of tho Inner Temple, Barristor-at-Law. 1858. 



WILLIAM MAXWBLLk BBLL YARD. 


7m One Vot. 8i». 

BROOM'S COMMENTARIES. 

Second Edition, 

CouMENTARiES ON TUB CoiOfON Law« Dosigiied RS introductory to its study. By 
Herbeut Bboom, M.A., Barrister'at-Law, Reader iu Common Law to tUo Inns of 
Court. 

{In the Frees.) 


Vote. /. {Third Edition) d: //• (Second Edition)^ Royal 8ro. Price 31. ITi.doth. 

DAVIDSON'S PRECEDENTS IN CONVEYANCINQ. 

Precedents and Forms in Conveyancing, with an Introduction and Practical 
Notes. By Charles Davidson, Esq., of Lincoln's Inn, Btirristei>Rt-Lnw, Thomas 
Cooke Wright, Esq-, of Lincoln's Inn, Barristor-at-Law, and J. Walby, Esq., of 
Lincoln’s Inn, Barristcr-at-Lnw. 1857 60. 

Yul. 3, containing Settlements,” Yol. 4, containing Wills and Appoint- 
ments of Trustees," edited by O. Davidson and J. Walky, Esqrs.; and Yol. 5, contain- 
ing ** Leases, Miscellaneous Deeds,” &c., by C. Davidson and T. C. Wright, Esqi's., 
will be published as speedily as possible. 


In One Vol. Demy 8ro. Price \l. 10s. cloth. 

BROOM’S PRACTICE OF THE COUNTY COURTS. 

Second Edition. 

The Practice in an Ordinary Suit, "with all matters incidental thereto. By 
Herbert Broom, M.A., Barriatcr-at-Law, Header in Ofuninon Law to the Inns of 
Court; togetlicr with tlio PRACTICE IN INSOLVENCY and under the Proteotion, 
Cliaritablo Trusts Acta, Friendly Societies, Probato and other Acts. By Leonard 
SuKLFORD, E«q., Barrifiter-at-Law. 1853. 

Q **]f the at the liiiior Toinplo ir well best that has hithorto appeared. It i» a ffreat 

’^‘knowii iiH a Koimititic and l.hnnglid'nl jurist, ■ comfort not ta Imj obliged to carry about a 
Ml*. MioIf'U-d is also nx'ogiiiscvi as the Iwst library, and hero it all is in a Hiiigfu voliiino, 
erlitor ol'an Act of Uarliainciii now amongst us. not merely a very fairly complete trcAatisi; on 
And wo d«iu1it wliotiicr any wwik 4'>>uld appear , thu riiuttei'H for which tbeso fsoiirts wero pririia- 
witb greater promise than Olio published nmlcr = rily csDihlisheri, viz., tliu recovery of sniall 
their joint aiiHpicoH. • debts and doiiiaiidH, but the ilillcrent kiirisdic- 

The expectations which wo justly fffririfd | timis which sulMorpient Acts have hcaticd upon 
have been in a great iiieaMiiro realised. Wo tlioiri in proinsiun are hero suflicioiitly detailed.** 

thill Ic that on the wliolo and ior general pur- , — HolicUort' Journal. 
posc.s, the pru.seut County Court X'raetice is the i 



\2mo. Price is. cloth. 


EVANS^ COSTS. 


Costs in Actions not above 201. in Contracts, and not above 51. in Tort iu tho 
Superior Courts; or. How and When to obtain a Certificate, Rule, Order, or Stiggoa- 
tioii for Costs, with Forms of Affidavits. Ac. By John Evans, Attonicy-at-Ijaw. 185W, 


" Mr. Evaii-H limits bi.-i little b4i«^*k t«» tho iiickIu 
of obtaining c<wtH whi*n vc! «lict8 in tho HU(ioi'ior 
conrLs dfi xi*>t CACCed 'JOL in crfiitracts or oi. iu 
bjrt. It is ji thoroughly [•r.udical Work, giving 


the law as well as tho nru-tlcc, the cases as well 
as the xirecedcitts, uii>l to the pmctitioneiiK in 
tho County Courts it will iMi eHfiec'iahy vahi< 
able.”— Yir/e-Ji, 04;t. la, ISOO. 
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In On« Vohtme, Bto. Prtee 5«> doA. 

SIDNEY SMITHES PRINCIPLES OF EQUITY. 

A Tbratibb on the PniNciPLEii OF EQDiTr. By John Sidney Smith, Esq., 
Borrister-at-Law, Author of “ The Practice of the Court of Chancery.” 1856. 

" A work on tho Principles of Fk^inity was r*'quirod lx>th by the practitioner and student. This 
desideratum baa been ably sux>pllod by Mr. Bidtiuy Smith."— Obieroer, Nov. 8, 1850. 

12mo. Pnee 15<. clothe 

CHRISTIE’S CONCISE PRECEDENTS OF WILLS. 

Second Edition, 

Concise Puecbdents with an Introductory Essay on the Law of Wills, adapted as 
a Manual for the roarly use of Solicitors. By James Traill Christie, Esq., of tho 
Middle Temple, Barristcr-at-Law. 1857. 


In One Vol. Bvo, Price 18s. cloth. 


MACQUEEN 


ON THE LAW 

Second Edition, 


DIVORCE. 


A PnAOTicAL Treatise on the Law of 
as aduiinistorcd in tho Divorce Court and in 
Macquekn, Ks<] , of Linoolirs fnn, Barrister- 
Alrciwly the w<»rk lias lioon intiofiuoorl to our 
ro viol H oil the ncniHio t ot itii first ttppoanuico 
If then it was oiititlcd to ooiiiiiiondation, find 
wiu« Aftci wnnis found to bo useful in tho oflico 
and tn (Nniit, very iiiucli more valuablo is it 
now tluit k carrioH on tlio law to the pri'flcnt 
time, and Ininxluri s many suhjoctH whit'li wore 
found wnutiiiN til tlio fir it cdiljuti *' Iaiw Tuum, 
lith July, isfiU. 

** Wiieii wo say that this work for it^ own 
Mike, apart troni luiy piofcHslonal considcra- 
iiotiH, will well topay tho poni;!a1 of any 
onllimry reader, and Ih crpially amuMin^ as it 
is iiistruetivo, wo must not bo uiidor^tood as 
NU|a^osti]if( in any way tii.it it does not fully 
sustain tho liiKh imputation of its author us a 
IcKal text wiltor . . . 

** Wo aro luit siiyina too inueli wlion we 
state Uiat tlicrc is no Ui]iio witliiii tho huoihi 


Marriage, Divorce, and Legitimact, 
the Ilou-to of Lords. By John Fraser 
at-Law. 1850. 

of tho subject which ho has not fully Irmtofl, 
b«>th with ics]»ct't to tlio piiiiciplcs involved in 
it, and tho aiithmities which bu,iriipon it. . . 

** Tho iicHt and most imotiil trcati'^c that has 
yot appeared on tho Law of Divorce." — bolm- 
ti}r»* July *Jf^. 

•‘The bill lieforo ParliamcTit to ofToct a still 
further ch.ing'o in the uonstitutloii of tho t’Miiri 
lor Marriavo and Divon.‘e, by cn.iblini; tho 
«Tud((o Ordinary t«>nct \Nithout the aid fif other 
JudgoH, iiivitus attention to tho character ami 
procoodinirs of that tribniuil, wiiilo the Hccmid 
edition of Mr. Macquuen's 'Tim.itiso on tlie Law 
of Marriajre, Divorco, and lii'Kitimacy, ns adiui- 
nistoroil lit the Divorco Toiirt and in tho iloiiso 
of liOids.’ winch has just appo.ircd, fiinimhus 
Hoino valuahlo inatcri.ds to asoist tho judt^- 
luout." — Jurutt, July 28. 


12/;io. Price 10s. Cd 

SMITH’S ACTION AT LAW. BY PRENTICE. 

Sever th Edition, 

An Elementary View of the Proceedings in an Action at Law. By John 
William Smith, Esq., late of tho Inner Temple, Barristor-at-Law ; Author of 
** liOading Cosoh,” “ A Compendium of Mercantile Law,” &c. Tho Seventh Edition, 
adapted to the Present Practice. By Samuel Prentice, Esq., Barrister-at-Law. 1860. 

In Two VoU, Royal 8vo. 

SMITH’S LEADING CASES. 

Fifth ’Edition, 

Smith's Seleotion oy Leading Cases in various Branches of the Law, with 
Notes. By James Shaw Willes, Esq., of the Inner Temple, now one of the Judges 
of Her Mi^csty's Court of Common Plena : and Henry Singer Keating, Esq., of 
the Inner Temple, one of the Judges of H. M. Court of Common Pleas. Fifth Edition. 
By F. P. Maude and T. £. Chitty. E^qrs., Barristers-at-Law. 

(In the Press.) 


WILLIAM MAXWSLI^ BBLL YARD. 


/n On« Tot. Svo, Pvict 14«. clitth. 

SMITH'S LAW OF LANDLORD AND TENANT. 

TnE Law ov Landlord and Tenant, in a Course of Lectures delivered in the 
I^w Institution. By John Williaik Smith, Esq., late of the Inner Templo, 
Barrister-at-Law ; Author of “ A Selection of Leading Cubob,*’ Ao. With Notes and 
Additions, by Frederick Phiup Maude, Esq., of the Inner Temple, Barristor-at- 
Law. 1 855. 


**With this loDjf commentary, auggosted by 
the iwculiar features of tliia volume, but of 
goiionil application, wo close it with a liourty 
cumniondatiun of itM contents to the XKirxitvil 
of tUl stucleiita and oi all practitioners who do 
not fool themselves to |ioshcss a autlicient mas- 
tory of tlio principles of tho law of l^audloi'd 
and Icnaut, aixd of tho broad outlines of its 
pritctico .’* — Law Timf, 


**Tho Toliimo before us will bo found Ailly 
to suHtain tho graat ropntation of its docoaseu 
Author, and as rog.irds tho notes luid roferonces 
contained in it, which liave been resiicctivoly 
prepared and selected with much cure and dis- 
cornineut, to confer very eonsldorablo credit on 
its learned Editor. *' — Law Alagatine, 


Rojal 8fo. iVicc IL 16s. clotK 

SMITH’S MERCANTILE LAW. 

iS’i.rf/i Edition. 

A CoarrENDiuM of Mercantile Law. By John Wilijam Smith, ]<]Kq., of tho 
Inner Toinple, Barrister at-Law. Sixth Eilition, by Q. M. Dowde&well, E^q., of tho 
Inner Templo, Barrister at-Liiw. 1S.‘>9. 

In One VoL Demy 8i*o. Price 10», cloth. 

SMITH’S (JOHN WM.) LAW OF CONTRACTS. 

Thml Edition. 

By J. Q. Malcolm. 

In One Vol. 8ro. Price 129. cloth. 

WESTLAKE’S CONFLICT OF LAWS. 

A Trkatihe on Private International Law, on the Conflict of Lawh, 
with Principal Uefcrenco to its Practice iu tho English and other Cognate SyRtniuH 
of Jurispruilenco. By .louN Wehti-ake, of Lincoln’s Inn, Esep, IWristor-at-Law, 
and Fellow of Trinity College, Cambridge. 1858. 

** A woik that will be a permanent to legal literature. It is not a mere compilation, 

but an original treatise, wiiicli tlic stmlcnt wUl read with profit, and the pnictitiuucr coiibult witli 
ailvaiiL.igc .*' — Law Tnnt9, 31ay L’h, 1801#- 


WARREN’S LAW STUDIES. 

Third Edition in the Press. 

A Popular and Practical Introduction to Law Studies, and Guido to tho 
Legal rrofesHiou in all its Branches, Civil, Criminal and Ecclesiastical ; coubiining 
Eloincntary Outlines of the Doctrines and Practice of each, tlio Duties of their 
respective Prnctitionors, and copious Dircctious for Profesi^ional ns well as Gononil 
Education. With an Appendix, containing a careful Selection of tho tnost charac' 
teristic Pleadings and Proceedings in each Department of Equity, Common Law, 
Conveyancing, and of Criminal and Ecclesiastical Plea/ling ; witli Chapters on tho 
State of the Law in Ireland and Scotland. Designed for the Use of Students, Junior 
Practitioners (whether as Counsel or Solicitors), and the Parents and Friends of those 
designed for the I^gal Profession. By Samuel Warren, of the Inner Temple, B^., 
D.C. L., one of Her Majesty’s Counsel, and Recorder of Hull. 



cot 
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In One Thick Vol. Post Svo,, pp. 888 . Price 18 «. cloth. 

WARREN^S BLACKSTONE. 

Second Edition. 

Blackstone's Commentaries, nyatematioally abriclged and adapted to the existing 
state of the Law and Constitution, with groat Additions. By Samuel Warren, 
the Innor Temple, Esq., D.C.L., F.R.S., Recorder of Hull, and one of Her Majesty's 
Counsel. 1856. 


“Mr. Warren's rocciitiy published Epitome 
of Blookstone'H Cf>inmentariefl is a work wliich 
contains much original and valuitblo matter, 
and Itoiiig wi’ittou in a hi;;h and praiAOWorthy 
Sfiirit, is Miwcially rucornmondtMl for lAirusal to 
Htudunts of the liaw.’* — Lavi Magaiint. 

“This work, modestly called *n tiystemntio 
Abrid^^nioiit,* piirtakcA far mom of the cliaractcr 
of a (louply coriAidurad oriffiiial work ; into 
which ifl iiicor|inrat<'(l the very chsouoo of all 
that roiii.aitiH in fotoo as expounded by ilLiok- 
Htonn/' — Arf/o/ Ohtu rvtr. 

N’othin,; ajipi'ar'M to bo so easy as abridg- 
ment; but. in iaut, nothing in ho dilhctill It 
doiiKiiids t lhU*. (iiHt*rt‘lioii, Irani tine, and a 
ms'uliiir uptitudo for putting idtsas tnt<i words. 
To a reverent mind nothing ih more abhorrent 
tliaii to touch an old. honoured and adiiilre«l 
edifice, in order t<» ad ijd it to inodcni rcqniro- 
luuiitM, and yet Mich a mind only can do it 


satlsfact drily. It in in this spirit th.at Mr. 
Warron ap])cars to have set himself to tiio work; 
pro8urviii£f his master wlicre ho could do so, 
and when compelled to alter, altcnii); in ids 
very spirit. Wo recommend tins volume tlius 
prcidncod to all w'ho seek a general knowledge 
of tliat stnicturu which wo call the law of 
KiigLind, and to students of the law ns intro* 
dnetory to larger wtirks.”— Timei. 

** In tlie comiMiHS of one moderate volume wo 
have an abridgment ot the CoiuineiitarieH, or a 
considerable {Kirtion of them, with such rovi- 
s'ons and adilitions as ad.ajit it to tiie existing 
suite of tin* law. It would bo iiaidly p>»‘<Hil>K*, 
wo think, to havo projucLcd a more \aluiblc 
work^ for the purj»t>scH of tuition II sivtiis 
jMHMiliarly fitted for the iiigher cLissos in .'ill 
accuiemies, and for the stiideut at coUego, 
whctiier lie intend.s, or not, to imrsiio the pro 
fession of the law .** — BUickioootfs Mttgaziue, 


12 //to. Price 6«. cloth. * 

BROWNES RAILWAY AND CANAL TRAFFIC ACT, 1864. 

A Thk.vtise on tub R.ulway and Canal Traffic Act, 1854; and on tho Lnw 
of Curriers os afFoctud thereby : witli an Appendix, containing copious Reports of tlio 
principal Cases decided under the Act. By Gborub Brown> Secretary to the South 
Durliau aud Laucashiru Itailway, 1850. 

Diiny tSvo. Price 26s. cloth, 

ARNOLD'S JUSTICE OF THE PEACE, OUT OF 

SESSIONS. 

A Summary ok trk DuTfra op a Justice of the Peace, out of Sessions. Sura- 
inary Convictions. By Thomas James Aunold, of Lincoln's luu, Esq., one of tbc 
Metropolitan Mugintnites. I860. 

In l2//to. Price Hj, clM, 

DOWDESWELL'S MERCHANT SHIPPING ACTS. 

The Meiicuant SiiimNO Acts, 1854 & 1855 (17 A 18 Viet. cc. 104, 120, and 18 & 
10 Viet. o. 01) ; with a roiuhible abridgment of tho former Act, and an oxidanatiou of 
the Law relating to it; also Notes, and an Appendix, containing a seloetion of tho 
Instruotions ant! Forms issued by tlio Coiiimissionors of Customs and Uio Board of 
Trade. By G. M. Dowdlswell, Esq.; Editor of ** Smith's Mercantile Law," &c. 1856. 

In One Thick Vol. EoytU Sro. 

WOODFALL^S LAW OF LANDLORD AND TENANT. 

Eighth Edition. 

A Practical Treatise on tub Law of Landlord and Tenant, with a full 
Collection of Precedents and Forms of Procedure. By S. B. Harrison, Esq. Eighth 
Edition. By W. R. Cole, Esq., I>nrristcr ai-I,a\v. 

{In the Press.) 


WILUAM 1£AXWSL4 BBLL YARD. 
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In One YcL Royal Bvo, Price 11, Be. cloth. 

CHALMERS’ OPINIONS OF EMINENT LAWYERS. 

Opinions of Eminent Lawyers on various points of English Jurisprudonco, 
chiefly concoming tho Colonies, Fisheries, and Commerce of Great Britain ; oollooted 
and digested from the Originals in the Board of Trade and other Depositories. By 
Georob Chalmers, Esq., F.RS., S.A. 

Jn Two Yole. Royal Svo. Price 21. 10s. cloth. 

DOMAT'S CIVIL LAW. 

The Civil Law in its Natural Order, together with the Public Law. Trans- 
lated into English by William Strahan ; witli Remarks on some DiiTercnoos between 
tho Civil Law and the Law of England. Printed entire from the lost Loudon Edition. 
Edited by the Hon. Luther S. Cushing, lato one of the Judges in tho Court of 
Common Pleas, now Lecturer in Civil and Parliamentary Law in Harvard University. 

Price 8s. cloth. 

HADDAN’S LIMITED LIABILITY ACT, 1855. 

The Limited Liability Act, 1855. With Precedents of a Deed of Suttlomcnt 
for constituting a Company with limited liability under tho Act (or without limited 
liability, under the 7th and 8th Viet, c- 110) ; and of a Deed of Alteration, for 

I enabling an existing Company to register under tho Jjitnited Liability Act; and Notes 
on the Application of tho Act, and on the Law relating to registered and otlior Joint- 
Stock Companies. By Thomas Henry Haddan, M.A., of tho Inner Temple, Bairistor- 
at-Law, and Viuerian Law Fellow, and late Fellow of Exeter College. Oxford. 1855. 

In One Vol. Post Sro. Price 15s., cloth. 

i DA X’S COSTS. 

A Book of Costs in the Courts op Queen’s Bench, Common Pi.eas, and 
Kxu]i]:ip;En, tho Crown and Queen’s Remembrancers, Oificcs in Bankruptcy, and tho 
Court for Relief of Insolvent Debtors, Conveyancing, and MiHcelhineous Matters, in 
conformity with the general Scale of Cliargcs allowed on Taxation, and with the 

I* Common Law Procedure Acts, 1852 and 1854, and Bills of Exchange Act, 1855. 
By Richard O. Dax, Esq., of the Middle Temple, Barristor-at-Law. 1856. 

In 1 2mo. Price 5s. cloth. 

WOOLRYCH'S METROPOLIS BUILDING ACT, 1866. 

The Metropolis Building Act, 18 A 10 Viet. c. 122. With Notes, Introduction, 
Glossar}’, and Indexes. By Humphry William Woolrych, Serje^ant-at-Law. 1856. 

In One Vol. 12mo. Price 7s. Cd. cloth. 

j WOOLRYCH’S GAME LAWS. 

I The Game Laws, includiug tho Law as to Deer and other wild Animals and 
Birds ; with Notices of the Decisions on Appeals against the Assessed Taxes, and 
an Appendix, containing tho Game Acts. By Humphry W. Woolrych, Seijeant- 
at'IiSW. 1853. * 
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129110. Priu 6<. clotK 

BAKER’S LAW OF BURIALS. 

Second Edition. 

Tdb Lato relating to Burials ; with Notes, Forms, and Practical Instructions. 
By Thomas Baker, Esq., of the Inner Temple, Ban^ister-at-Law (of the Burial Acts 
Office). Second Edition, including the Statutes of the Present Session, and tho 
Scotch and Irish Acts. 1857. 

"This is a most useful digest of tho laws passed during the last fire years rolatire to burials.** 

Record. 


BAKER’S BURIAL FORMS. 

The undermentioned Forms for Books of Account, Registers, Table . of Fees, and 
Regulations, Ac., for the uso of Burial Boards, Managers of Cemeteries, Clergymen, 
Ac., drawn up by Thomas Baker, Esq., of the Burial Acts Office, Author of tho 
** Laws relating to Burials.*’ 

No. 1. Order Hook. For Interments, including roeeints for money paid, and authority to tho 
HuxtiJii, at 7«. Ud. i>or Imndrod. (Price of binding tho uoovo in half roan will bo ‘Ai.j 

No. 2. Tntorinoiit IU>ok, or Hcglster of Oravos. Serving as an Iiiclox to tho Bituatioii of cacli 
Grave, at 8ii. ];>or (piiro. (Price of binding the abov'c in rough calf, lOw. Kkl.) 

No. ». Grant Hook. For purchosod Graves and Vanlts, with record of each, at 3s. i>cr dozen. 
(Price of binding tlio above in rough calf. Ids.) 

No. 4. Uoccipt Hook. For all payiuontH except Burials, at Os. per hundred. (Price of binding 
tho above in half roaii, 1/r.) 

N<». fi. C!:iHh Hook. Cottvouionily headed and ruled, at Oa. per quire. (Price of binding tho above 
in rough calf, I'Js. (id.) 

No. 6. Monthly Shoot. (Headed and ruled to chock Cash Account, at 7s. per quiro.> 

No. 7. UoglMtor of Burials, at iV. per quire. (Price of binding tho above in rough calf, I.'Ja) 

No. 8. CertiUcato Hook. Of Extracts from Begistor, at Os. per huudrutL (Price of binding the 
above In rough calf, 8^.) 

Nt>. 0. Index, at Os. per quire. (Price of binding tho above in rough calf, 7s. 6c/.) 

llogulatinn^ Hiiggostod fin* care and conduct of Ccinctcrics, including Tublo of Fees, Plan, &c*., \ 

at In. Od. i>crwo/en. ' | 

A Specimen Set of the above Forms^ containing a single sheet of each, can be forwarded 
Post Free, on receipt of stamps, or a Post Office Order for 2s. 

In One Vol. 12mo. Price 12a cloth. ! 

SHELFORO’S INSOLVENT LAW. 

The STATUTr.8 for tuk Rki.ief of Insolvent Debtors, with Notes of tlio Decisions 
thoreou aud tho Ordors and Forms of tho lusolvcnt Court for obtaining the Dischargo 
of lusolvont Debtors from pri.son or their protection from IVocoss. By Leonard I 
SuELVORD, liisq., of tho Middle Temple, Barristcr-at< Law. 1856. i 


In one Vol. 12/no. Price 10a 6d. hoards. 

FRANCIS’ NEW COMMON LAW PROCEDURE. 

Toe New Common Law Procedure, founded on the Acts of 1852 and 1854, 
including the Now Rules on Practice and Pleading, with Notes of Cases decided 
thereon, and Forms, Tables, aud an Index. By Philip Francis, of the Middle Temple, 
Esq., Barrister-at-Law. 1864. 


12mo. Price 3s. cloth. 

LOCAL GOVERNMENT ACT, 1858.^ 

The Local Government Act, 1858, with an Introduction, Notes^ and Index. 
By Toulmin Smith, Esq., of Lincoln’s Inn, Ba^^toi^at-Law. 



WILLIAM MAXWBLl^ BBLL YABD. 


12mo. Price 9s, Sewed, 

BRICKDALE'S LEASES AND SALES OF SETTLED 
ESTATES ACT (19 & 20 Viot o. 120): 

And the General Order of 15th November, 1856, made in pumiance thereof. 
With on Introduction and Notes. By Mathew Inolbtt Brickdali^ Bsq., Barrister- 
at-Law. 1856. 

12mo. Price 4s, 6d, 

WILLS" VESTRYMAN'S GUIDE. 

A Treatise on the Powers and Duties of Parish Vestries in Ecclesiastical 
Matters, being a Vestrjmnn'a Guide. By Alfred Wills, of tho Middle Temple, 
£sq., Barrister-at'Law. 1855. 

In Ore Vol, 12mo, Price 8s. cloth, 

METROPOLIS LOCAL MANAGEMENT ACT. 1865. 

With an Introduction, copious Practical Notes, and a full Doiiblo Index ; also a 
Table of Qualifications for Voters, Vestrymen, Auditors, &c. By Toulmin Smith, of 
Liiicoln*s Inn, £sq., Barrister-at-Law. 1855. 

J71 One Vol, 12oto. Price 20.». cloth. 

SHELFORD’S BANKRUPT LAW. 

Second Edition, 

The Bankrupt Law Consolidation Act, 1849 (12 & 13 Viet. c. 106), and subso- 
cpiciit Statutes; with copious Notes of Ctiscs on tho Law of Baiikiniptcy, and on the 
Construction of that Act; with Rules, Orders, and Forms, made in purHuanco thereof. 
Second Kditioii. By Leonard Suelford, Esq., of tbe Middle Toinplo, Barristor-ut- 
Law. 1854. 

In 12?rt0. Price 5s, boards, 

THE NUISANCES REMOVAL ACT, 1855. 

Second Edition, greatly enlarged. 

Practical Proceedings for the Removal of Nuisances and Execution of Draiiiogo 
Works in every Parish, Town and Place in England and Wales, under the Nuisances 
Removal Act, 1855, and by other course of Law, with numerous Forms and complete 
Instructions for the conduct of Parish Committees, to which is added tho ''Diseases 
Prevention Act, 1855.” By TouLMiN Smith, Esq., B;irrister'at-Law ; Author of “Tho 
Parish,” &c. &c., 1856. 

Books of FORMS necessary for carrying into operation tho Nuisances Removal Act 
for England, 1855. Prepared, with Instructions for use, by Toulmin Smith, Esc]. 

1. rrtsintmtnt Book for Entry if Complaints, (100 shcols, price 7*. <W. Iiound.) 

2. Insiuxtor** Report Book, 0^0 aheoU in each book, i>rico 7a, Ctl. bound.) 

5. Order of Authorization to Inajxxtor, (100 ahecU in each book, price Ga. l>outid.) 

4. Notice of A pplicaiwnfor Order of Admiaaion. (100 ahccta, price 6«. bound.) 

6. Eoticta of NiiUance and Remrdy. (250 sheets in each book, price 12#. bound.) 

6. Eoticta ofCmnpvlaory Proettdinga, (100 sheets m CiMjh book, price «#. b^mnd.) 

7. Notice to Occupiers Fouling Draws, (200 sheets, price 10#, (Sd. bound.) 

8. Licence to use Coinmon Drains on Payment. (200 sheets, price 10#. Gd. bound.) 

A Complete Set of the above, price 9l. 6s. 
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In One Vol, 12mo. Price 18«. cloth. 

JARMAN’S NEW CHANCERY PRACTICE. 

Second Edition. 

Tns New Practice of the High Court of Chancebt, relative to the Conduct 
of Suite, by Bill, Claim, or original Summons, and to Proceedings in the Judge's 
Chambers and Maater^s Offices ; including Forms of Costs and numerous other Forms, 
the Practice relating to Special Coses, tho several Acts concerning Trustees and 
Charitable Trusts, and the Indemnity of Executors and Administrators ; with tho 
Orders and Decisions of the Court thereunder, and a copious Index. By Henry 
Jarman. Considerably extended, so os to form a complete Practice of the Court 
under the New System. 1854 — 5. 

Royal 12mo, 

ROSCOE’S CRIMINAL EVIDENCE. 

Pifth Edition. 

A Digest of tub Law op Evidence in Criminal Cases. By II. Roscoe, Esq., 
I«’irth KiUtiou. Witli cotistdorable Additions. By David Power, Esq., Barrister- 
ut-Law, Uccordor of Ipswich. 

Royal 1 2mo, 

ROSCOE’S EVIDENCE AT NISI PRIUS. 

Tenth Edition. 

Di«»kst op TiiR Law op Evidknoe on the Trial op Actions at Nrsr Pnius. 
By E. Smiukb, Esq., Barristcr-at-Law, 


In Four VvU, Royal 8i’o, Price *iL 7a. 

CHITTY^S EQUITY INDEX. 

Third Edition. 

An iNDrx to all tlio lleported Cases decided in the several Courts of Equity iu 
Kiigltind and Ireland, tho Privy Council and tho House of Lord.s; and to tlic Statutes 
on or relating to tho Piiucii‘lc.s. Pleading, and IVactieo of Fapiity and 15ankrui)tcy, from 
tho onrliost period. By Edward Cuitty, Esq., of Lincoln’s Inn, BiUTiHtcr-at I.iaw. 
Tlio Third Edition, brought down U tho year 1853. By James Macaulay, Esq., of 
tho Inner Temple, Ban*istor ut-Law. 1853. 


Ill One Vol, 12/ito. Pit'cc 14a cloth. j 

SHELFORD'S LAW OF COPYHOLDS, WITH ^ 

SUPPLEMENT. 

The Law of Copyholds in rcforenco to tho Knfnuicliiscmcnt and Cominutiition of 
Manorial Rights ; and the Copyhold Acta : with Notes, and the Forms and Directions 
of tho Copyhold Commissioners. By Leonard Suelfokd, Esq., of tlie Inner Temple, 
Barristcr-at-Law. 1858. j 

** Mr. Sliolfonl is a legal author of great cx- ; altonttions wliioh it has rocoutly undergone.** — i 

norioncQ aiul roputiitit»n ; and the voiumo l»c- • Momina Pott. ! 

fore u» is not only tho Latest but tho most c*mi- Undoubtedly it is one of the beat, if not tho ’ 

pluto work on Copylmld Tiiiws which h.as an- very best. biKik that has ap|K':ircd on tlio Law of t 

pearod since tho prt.>umIgatiou of tho iiii|>orijiut i Copyhold and its eulVauchUeTucut. *'-> A'rw I'nafjr. i 
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129IIO. Prict 2*. 6c2. Kwtd, 

A SUPPLEMENT TO THE LAW OF COPYHOLDS^ 

Including the Copthold Act 1858, and other Acts, with the New Forms and 
Directions of the Copyhold Commissioners. By Leonard Suelford, £sq., of the 
Middle Temple, Barristcr-at-Law. 1858. 


/n Ont VoL 12mo. Price 7«. 6d. doth. 

PRIDEAUX’S LAW OF JUDGMENTS AND CROWN 

DEBTS. 

Fourth Edition, 

Tub Law op Judgments and Crown Debts as ttiby affect Real Property. 
By Frederick Pride aux. Esq., of Lincoln’s Inn, Barrister-at-Law ; with a iSupplo- 
inent containing Lord St. Lcou'turds* Act for the better protection of purchasers from 
Judgniouts, Crown Debts, &c., IS A 19 Yict. c. 15, together with Notes and all 
tlio recent docisiotis. 1854 — G. 

This Supplement can be had separately, price Is. 

Price Os. boards. 

DAVIDSON’S CONCISE PRECEDENTS. 

Fifth Edition. 

Concise Precedents in Conveyancing, adapted to tlio Act to amend the Iiaw 
of llojd I'roporty, 8 & 9 Viet. c. 106; with Pi-actical Notes and Observations on iho 
Act, and on tluj Act for the Cesser of Attendant Terms. By Ciiarlbh Davidson, 

* Esq., of Lincoln’s Inn, Barrister-at-Law, and late Fellow of Christ’s College, Cam- 

I bridge. 1 857. 

j 8/‘o. Price Os. GU. cloth, 

I JARMAN S COSTS IN CHANCERY. 

I Forms <jf Bills of Costs in Chancery on the Higher and Lower Scales, framed with 
speeial regard to the General Orders of Court of ibo 80th January, 1857. With Rules 
for the Preparation uf Bills of Costs on the Now Scales. By Henry Jarman, Author 
of the ‘‘New Chancery Practice.” 1857. 

I 

In One Vol, 12mo. Price Us. Gd, cloth, 

THE NEW PARISHES ACTS, 1843, 1844, and 1866. 

Being Sir Robert Peel’s Acts, and Lord Blandford’s Act for making pi*ovisioti 
for the Spiritual Care of Populous ParLslics. With Introduction, ICxplanatory Notes, 
and copious Index, adapted as a Manual for nil Clcrgymcu. By James Curistim 
Traill, M.A., of the Inner Temple, Barristcr-at-Liiw. 1857. 

8ra. Price 10#. boards, 

SENNET’S OFFICE OF RECEIVER. 

A Practical Treatise on tus Appointment, Office, and Duties op a Receiver 
UNDER THE High Court OF Chancebt, with RU Appendix, containing Leading 
Cases, Precedents and Practical Diroctiona. By William HEATn Bennet, Esq., of 
Lincoln's Inn, Barrister-at-Law. 1849. 
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In Two Vola, 8vo. Published at Zl. 13«. 6d. cloth boards. (Now reduced to 21.) 

SAUNDERS ON PLEADING AND EVIDENCE IN CIVIL 

ACTIONS. 

Second Edition, 

The Law op Pleading and Evidence in Civil Actions, arranged alphabetically; 
with Practical Forma, and the Pleading and Evidence necessary to support them. By 
J. S. Saunders, Esq. Second Edition, much enlarged, by Kobebt Lush, Esq., of 
Cray's Inn, Barrister-at-Law. 1851. 

[ 

Royal 8t^o. Price \l, lla. 6d. hoards. 

MACQUEEN’S PRACTICE OF THE HOUSE OF LORDS. 

A Practical Treatise on the Appellate Jurisdiction op the House op 
Lords and Privy Council, and on Parliamentary Divorce; with a Selection 
of Leading Cases. By John Fraser MAcqussN, Esq., of Lincoln’s Inn, Barrlster- 
at’Law. 1842. 

•* Ono of tho mcist useful hooks that have for many years appeared ; a work, too, of no little 
importanco to our constitutiouul history.’*— Lord Brovjgham*s Lat&r to Sir Janing R. Q, Graham, 1843 . 

Price Is. Sd. Sewed. 

FAWCETT’S CRIMINAL JUSTICE ACT. 

With Shout Notes and Forms. 1855. 

Royal Zvo. Price 12«. boards. 

LINDLEY’S JURISPRUDENCE. 

An Introduction to the Study op JuRtsruuDENOK, being a Translation of tho 
general part of Tliibaut’s System doa Pandokteu Kochts;” with Notes. By N.vTiiANiRL 
Lindlky, Esq., of the Middle Temple, Barristcr-at-Law. 1855. 

I ~~ 

i 12mo. Third Edition. Price If. 1«. cloth, 

RAWLINSON’S CORPORATION ACTS. 

I The Municipal Corporation Act, 5 & G Will. IV. c. 76, and tho Acts siiico passed 
] for omouding tho baino, ami otherwise in relation to Municipal Coiporations ; with 
Notes an<l Rofoi*ciicos to tho Cases thereon : and nn Appendix, containing tho prin> 
cipal Statutes i*ofcrrcd to, including those relating to Mandamus and Quo Warranto; 
a List of Boroughs having Quarter Sessions ; Borough Court Utiles, &c. By Sir 
CnitisTOPnER Uawunson, Chief Justice of Madras. Third Edition. By W. N. 
Welsby, Esq., of the Middle Temple, Barristor-at-Law, and Recorder of Chester. 
1856. 

In Seven iwy Thick Vds. Svo. Price 71. lOi. strong cloth hoards. 

BURN’S JUSTICE OF THE PEACE AND PARISH 

OFFICER. 

Twenty-ninth Edition, with Supplement. 

The Twenty-ninth Edition, corrected and greatly enlarged, containing the Statutes 
and Cases of 14 & 15 Viet inclusive, with a now Collection of Precedents. The Title 
** Poor** by Mr. Cohiiissionxr Bebe, of the Exeter District Coart of Bankruptcy ; the 
rest of the Work by Thomas Chitty, Esq., of the Inner Temple. 1845^ 62. 


WILLIAH MAXWBIJLs BBLL YARD. 15 

In One nick VoL 8 tF 0 . Price IL Be. cloth hoards. 

SUPPLEMENT TO CHITTY'S BURN’S JUSTICE. 

CniTTY's Burn's Justice of the Peace and Parish Officer. Supplement to the 
Twenty-ninth Edition, containing the Cases and Statutes to 1852, By Edward Wise, 
Esq., of the Middle Temple, Borrister-at-Law. 1852, • 

12mo. Price 6s. cloth. 

MAUGHAM’S QUESTIONS. 

EixjhXK Edition, 

A Digest of the Examination Questions in Common Law; Conveyancing; 
Equity ; Bankruptcy ; and Criminal Law ; from Hilary Term, 1853 (according to the 
alterations then effected). With the Examination Rules, Instriictiona to Cauditlatos, 
Forms and Practical Directions. By Robert Maugham, Secretary to tho Incorporated 
Law Society and tho Board of Examiners, and Deputy -Registrar of Attorneys. ISGO. 

12nio. Piiee 11. 5s. hoards. 

SHELFORD’S REAL PROPERTY STATUTES. 

Sixth Edition. 

The Real Property Statutes passed in the Reigns of King William IV. and Queen 
Victoria, including Prescription, Limitation of Actions, Abolition of Fines, Ac., 
Payment of Debts, Wills, Judgments, tho Trustee Acts, and Leases and Sales of 
Bottled Estates. With copious Notes and Forms of Deeds. Sixth Edition, with 
many Alterations and Additions. By Leonard Suelfoud, Esq., of tho Middle 
Temple, 13arriater-at-Law. 185G. 

In One Vol. Bvo. Price 11. Bs. cloth. 

STEER’S PARISH LAW. 

Third Edition. 

Being a Digest of the Law relating to tho Civil and Kcclcsiasticnl Oovornment 
of I^rishfH, Friendly Societies, Ac., &c. ; nn<l the Relief, Settlement and Removal of 
tho Poor. Considerably enlarged and altered, by Henry J<»iin Hodokom, Esq., 
Barrister-at-Law, Recorder of Ludlow, lute Fellow of Trinity College, Cambridge. 
1857. ^ 

Pince 8 «, 6d, cloth. 

ROUSE’S PRACTICAL MAN. 

Ninth Edition. 

Rouse’s Practical Man ; giviog nearly 400 carefully prepared Forms in Legal 
Matters, requiring prompt attention, and a cotriplefo collection of Tables and Rules 
applicable to the Management of Estates and Property, and to the Calculations of all 
Values dependant on Lives, Reversions, Terminable Payments, Ac. By Rolla 
Rouse, Esq., of the Middle Temple, Borrister-at-Law. 18G0. 

In a Small Pocket Vol. 12mo. Price 5s. cloth. 

ROUSE’S STAMP DUTIES. 1860-3. 

The Stamp Duties Alphabetically Arranged (for use of Solicitors' Offices); including 
tho Duties under the Act in 1850, and those previously payable; with the New Act, 
with a Supplement, containing the Stamp Duty Acts of 1853. By Holla Boubb, Esq., 
Barriater-at-Law, Author of " The PracUoal Man," &c. 
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/ft One Vol. 8m Price 12. 1<. cloth, 

PALEY ON SUMMARY CONVICTIONS. 

Tub Law and Pbaotiob or Summary Comviotioms by Justices or tbb Peace, 
including Proceedings preliminary and subsequent to Convictions, and under 
18 A 19 Viet. c. 126, relating to Larceny, also the responsibility and indemnity 
of Convicting Magistrates and their Ofilicers, with Practical Forms and Precedents of 
Convictions. Fourth Edition. By H. T. J. Maomamaba, Esq., of Lincoln’s Inn, 
Barristor<at>Law. 1856. 

8vo. Price 12. 4f. cloih, 

WATSON’S OFFICE AND DUTY OF SHERIFF. 

Second Edition, 

A Pbaotical Tbbatisr on tub Office of Shbuiff. Comprising the whole of 
the Duties, llomuuoration aud Liubilitics of SlierifTs iii the Execution and Uetiini of 
Writs, and in the Election of Knights of tho Shire. By Willi\m Henry 
Watson, Esq., one of Her Majesty’s Counsel. Second Edition by W. N. Wllsuy, Esq., 
of the Middle Temple, Barristor'at-Law. 1848. 

Price 2a sewed, 

ROGERS* ESSAY ON LORO ST. LEONARDS* ACT. 

A PiiAOriCAL Essay on the Changes of tho Law efToctod by Lord St. liCotiardrt* Act 
(22 A 28 Viet. cap. 32>), for further nmending tho Law of Property, aud relieving 
Trustees. By William Roubrs, Esq., Barristor>at-Law. 1860. 


In Two Volumes, Jloytd Sro. Price 32. IS^r. 6c2. cloth. 

WILLIAMS ON EXECUTORS AND ADMINISTRATORS. 

Fifth Edition. 

A Tukatise on the Law op ExKcurous and Administrators. By EdWard 
Vaiihiian Wii.LiAMS, Esq., of laiicolu's Inn, Barristcr-at-Law (now one of the 
Judges of Hor Majesty's Court of Common Pleas). 1856. 

I'i/ao. P^icc hM. Od, cloth. 

JERVIS ON THE OFFICE AND DUTIES OF CORONERS. 

Second Edition, 

A Practical Treatise on the Ditiis of Coroners, with Forma and Precedents. 
By John Jkrvis, Etq. (no6r Lord Chief Justice of the Court of Common Pleas). 
Tho Second Edition, by W. N. Welsby, Esq., Barrister-abLaw, Kccordcr of Chester. 
1854. 

In One FcJ. 12i»o. Pnee 12a doth. 

DR. BATEMAN’S GENERAL TURNPIKE ROAD ACTS. 

Ponrth Edition, 

With Notes, Forms, &c. By W. N. Welsh y. Esq., Barrister-at-Law, Recorder of 
Chester. 1854. 
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In Ont VoL 12mo. Price S«. clothe 

STONE’S BENEFIT BUILDING SOCIETIES. 

A Practical Treatise on Benefit Bcildinq Societies, embracing their Origin, 
Constitution and Change of Character; and the Superiority of Permanent over 
Terminating Societies ; also the Principles and Practice of Tontino Building Com- 
panies, Fi'eohold Land Societies, &c. ; and the Law relating to those Socioties ; with 
the Statutes and Cases to the present time. Also Rules, Forms and Precodoiits of 
Freehold, Copyhold and Leasehold Securities ; with Practical Notes. By William 
Stone, Attorney -at- Law. 1Q51. 

“The plan of the work is clear and practical.” - Qloht, 


In Pour Vole, Royal Sve. Published at C2. 6s. hoards, (Now reduced to Bs.) 

CRABB’S DIGEST OF THE STATUTES. 

A Digest and Index, with a Chronological Table of all the Statutes, from Magna 
Charta to the end of tho 9 & 10 Viet. To which nro adtlcd, with groat care and 
exactness, tho Reported Decisions of all the Courts with which each section is con- 
nected. By Geouc.e CiiAnn, Efiip, of the Inner Temple, Barristcr-at-Law. 1814 — 7* 

*** The Publishor rcM|*octfnlly lo;ivo lo call the att^'ntion of tho Piv»fo«si«*ii to tho fact, 

that Mr. Cralih’H Dif^cHt and Index tho only work th:it imdcH.sta lo ciiihnu'O all tho HLitiitoH, 
uiid that it coiihiiiiM au account of every Stiitnto, more or Iush c.opioua accoi'diti({ to itn practical 
utility. Tho value of tho whole is inuterially enhanced by tlie index to the four volumos iiuw 
published. 

Royal 8ro. Price 1 1, 11«. Cd, extra cloth, (Now i'cduccd to 1^ is,) 

DR. BATEMAN’S EXCISE LAWS. 

The Law of Excke ; being a Collection of all the Statutes now in force in Eng- 
land, Scotland and Ireland, relating to the Revenue of Kxciso ; with Practical Notes 
and Forms, and an Appendix of Select Cases. By JoSEi'ii Bateman, Kik]., LL.D., of 
Lincoln's Inn, Barrister-at-Law, and late Assistant Solicitor of Fxciso. 1843. 


'' 4 to. Price 12a. boards, 

BRADY’S EXECUTOR’S ACCOUNT BOOK. 

The Executor's Account Book; exhibiting a safe and easy Method of keeping 
Exccutorahii) Accounts ; with au adequate number of Ruled Pages, so arranged as to 
bo adapted to tho Circumstances of every Estate : and a Fictitious Will, comprising , 
a variety of Bequests of Personal Property, tlie Accounts under which, from tho 
Death of tho supposed Testator to the Termination of tho Executorship, are accu- 
rately arranged and po.stcd on tho Plan proi>oscd, as an Illustration of tho Simplicity 
and Comprehensiveness of tho Systein, and an infallible Guidance to Executors 
under any other Estate. By John H. Buadv, late of tho Legacy-Duty Office, 
Somerset House ; Author of Plain Instructions to Executors and Administrators,'* 

** Plain Advice on Wills,” &c. 1845, 


In Two Yols, Royal 8vo, PuJblisked at 21, 18a boards, (Note reduced to 11, 10a) j 

CRABB’S LAW OF REAL PROPERTY. j 

Thb Law of Real Profsbtt in its Present State, practically arranged and | 
digested in all its Branches ; including the very latest Decisions of tho Courts, By |j 
George Crabs, Esq., of the Inner Temple, Barrisier-at-Law. 1849, j 
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12mo. Price 7s, 6d, cloth, 

DR. BATEMAN’S AUCTIONEER’S GUIDE. 

Third Edition, 

Tbi Auotiobber’s Quids, containing a Practical Treatise on the Law of 
Auctions; with a complete Scries of Conditions of Sale, Rules for Valuing Property, 
tho Law of Distress, and numerous Forms, Tables and Precedents. By J. Bateman, 
Esq., LL.D., of Lincoln's Inn, Burrister-at Law, late Assistant Solicitor of Excise, Ac. 
Tliird Edition, adapted to the recent Alterations in the Law. 


8 VO. Published at 18«. boards. (iVoio reduced to 10a) 

BELL’S LAW OF HUSBAND AND WIFE. 

The Law of Phcipfuty, as autsino from the Rktation of Husband and Wife. 
By Sydney Smith Beil, P^sq., of Lincoln's Inn, Barriatcr-at-Luw (now Second Puisne 
Judgo at the Cape of Good Hope). 184D. 


In Two Vols,, Eoyal Svo, Publishtd at II. 12a. boards. {Now reduced toV) 

SANDERS ON USES AND TRUSTS. 

Fifth Edition. 

An Essay on Usfs and Trusts, and on the Nature and Operation of Conveyances 
at Coninion Law, and of those which derive their effect from tho Statute of ITscs. By 
tho late FiiANUis William Sanders, Ksq. Fifth Edition, witli additional Notes 
and References, by Oeoiiob Wiiliam Sanders, Esq., of Lincoln's Inn, and John 
Wabnfr, Ks(p, of the Tuner Temple, lUrristers-at Law. 1814. 

“This cflitlon Is voiy alily rdItcJ by tho aon of tho very Ic trued author and Mr. Warner 
both oxpoiiciicod cunvoyuucois. ’*•»}! arrtii*» Iaiw Mtulu*, p 57<i. ' 


8vo. Price 15a. boaids, 

WIGRAM’S LAW OF DISCOVERY. 

Secontl Edition, 

Points in the Law of Discovert. By Jamfs Wioram, Esq. (now tho Right Hon. 
Sir James Wxqbam). 1840. 

Jn Two Vols, Royal 8re. Published at 21, IOf. boards. {Now reduced to 11, 10a) 

PLATT ON LEASES. 

A Treatise on thf. Law of Leasfs, with a Copious Appendix of Forms and 
Precedents, adapted to the Practico of tho prcsoiit day. By Thomas Platt, Esq , of 
Lincoln's Inn, Barrister-at-Law. 1847. 

1 2mo. Price 3#. Od. cloth, 

BATEMAN’S GENERAL LAWS OF EXCISE. 

Small Edition. 

The Qbnsral Laws relating to the Revenue of Excise : General Regulations, 
Duties^ Licences, and Permits. By J. Bateman, Esq., LL.D., of Lincoln’s Inn, 
Barrisier-ai-Law, and late Assistant Solicitor of Excise. 1840. 
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Royal 8t‘0. Ptict 7*. hoatdo, 

GREAVES’ LORD CAMPBELL’S ACTS. 

Lord Campbell's Acts, for the further improving the AdminUtratiou of Criminal 
Justice. With Notes, Observations, and Indictments. By C. S. Queaves, Esq** one 
of her Majesty’s Counsel. 


Rtjyal Qvo, Price IL 6a boards* 

MACPHERSON ON THE LAW OF INFANTS. 

A Practical Treatise on tub Law relating to Infants. By William 
Mappberson, Esq., of the Inner Temple, Barrister'at-Law. 1842. 

**Tho entire law of infancy in all ite branches has boon well digested by Mr. Maophersnn In 
this able and very valuable work, which contains nearly 000 pages, exclusive of Appendix and 
Index .** — JLaw Magatiru, Fob., 1844, p. 119. 


12/710. Price 5s. cloth, 

FARRER’S CONTRIBUTORIES UNDER THE JOINT- 
STOCK COMPANIES WINDING-UP ACTS. 

Contributories under the Joint*Stock Companiics Windino-up Acts (11 A; 12 
Viet. c. 45, and 12 & 13 VIct. o. 108), TiiEiR Kiouts and Liabilities; with the Acta 
and short Notes. By OuvEU William Farrer, Ksq., of the Inner Temple, Bar- 
ristor-at-Law. 1850. 


Two Vote, Royal 8vo. Price Zl. 3ff. boards. 

ROPER’S LEGACIES. 

Fourth Edition, 

Treatise on tub Law or Leqacies. By II. S. D. Koper, Esq. Fourth Edition, 
by H. H, White. 1847. 


TSoo VoU. Royal 8vo. Price 2,1, 16a cloth. 

ARNOULD’S MARINE INSURANCE. 

Second Edition. 


A Treatise on the Law of Marine Insurance and Average, with references to 
the American Cases, and the later Continental Authorities. By Joseph Abnould, Esq., 
of the Middle Temple, Barnster-abLaw, and late Fellow of Wadham College, Oxford. 


1857. 

** Mr. Ameuld's Treatise on M.arine Insurance 
is a text-book to which English lawyers can 
point with much 83ti^ifaction. It is learned, it 
IB accurate, it is ini«tructive. and it handles 
law in a Lugo and coniprehcnKlve manner. 
It has now reached a second edition, and its 
author has conscientiously exerted himself to 
bring his work down to the present state of 
the law, both here and e]sewhcre.">-6»iicitors* 
JournoX, Dec. 5th, 1857. 


** fn pro|>aring this o<^lition for the Press, the 
Author luui sfiared no pains to render bis work 
practically useful to the mercantile world. We 
nave referred only to those isirts of the lJoc:ik 
more inirnodlately iutorcstirig to merchants; 
but the other portions of it display the same 
ability and painstaking research, an<Itho Author 
has 1^ nothing undone to render It one of prac- 
tical utility and ready reference to alt those 
engaged In the iraportaat business of Marine 
iDSuranoe.*'— ikeily ATetrs, Nov. 5, 1857. 
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12mo. Pnee 14t. boards. 

COLLIER’S RAILWAY ACTS. 

Second Edition. 

Bailwat Clauses, Companies’ Clauses and Lands’ Clauses Consolidation 
Acts ; with Notes; with an Appendix, treating of the Formation of a Ihdlway Com- 
pany, the mode of passing a Bill through Parliament, Ac. ; and an Addenda of 
Statutes and Forms. By li. P. Collieb. Second Edition, by H. Magnamaba. 

184r. 

Royal 8vo. PHct 12. 6«. cloth. 

CURTIS ON PATENTS. 

A Treatise on the Law of Patents and Useful Inventions in the United 
States of Amghioa. By Gcohue Tickner Cuutis, Counsollor-at Law. 1849. 


Svo. Price ll. 2a. hoards. 

EQUITY PRECEDENTS. 

Kquity Precpdents, comprising Bills, Petitions and Answers, adapted to the 
Oidors of May, 1845, with Notes ou Pleading and Evidence. By H. Wultwoutii, Esq. 
1818. 


Royal 8ro. Price 12. la, hoards, 

VATTEL’S LAW OF NATIONS. 

Tjaw of Nations; on, Principles of the Law of N vture ; applied to the Conduct 
and Alfaim of Nations and Sovoroigns. By M. Vattel. A New Edition, with Notes, 
and, for the first time, a copious Index. By J. Chittt. 1834. 


8i'e. Price 12. 2a. boatds. 

BAYLEY’S BILLS. 

Sijcth Edition. 

Summary of the Law of Bills of Exchange, Cash Bills, and Promissory Notes. 
Edited by G. M. Dowdbswbll, Esq. 1849. 


S\po Vols. Royal 8ro. Price 22. hoards. 

PARK’S MARINE ASSURANCE. 

Eighth Edition. 

System of Marine Insurances, with Three Chapters on Bottomry ; on Insurances 
on Lives ; and on Insurances against Fire. By J. A. Park (now Mr. Justice). With 
considerable Additions. By Francis Hxldyard, M.A. 1842. 


WILUAH UArfrELL, BELL TAED. 




8vo. Prfet 18«. ’board*. 

WATSON ON AWARDS.' 

Third Edition, 

Treatise on the Law of Arbitration and Awards^ including tlio Act of Parlia- 
ment relating to Arbitrations between Masters and Workmen ; with an Appendix of 
Precedents. By W. II. Watson, Esq. 1846. 

8ro. Price \l, 16a hoards, 

ROGERS' ECCLESIASTICAL LAW. 

Second Ediiioth, 

Practical Arrangement of Eccllsiastical Law. By P, N. Bogers. 1849. 


In Tteo Vole, 8ro. PvMUhed at 2/. lOs. hoards, (iVeie reduced to 1/. 55.) 

SANDERS' ORDERS IN CHANCERY. 

Orders of toe Hion Court of Chancert, from the Earliest Period to tho lYesont 
Time (12 Kich. 2 to 8 Vict.). By George William Sanders, Esq., Barristor-at-Law 
and Chief Seci-otory at tho Rolls. 1815. 

8ro. Pince 10«. hoards, 

JURISDICTION OF THE COURT OF ADMIRALTY. 

Treatise on the Jurisdiction of the High Court of Admiralty of England. 

By E. Edwards, Esq. 1847. 

Royai 8i'0. Price 1/. 5s. hoards. 

WADDILOVE’S DIGEST OF CASES. 

Diofst of Cases DirinrD in the Court of A Reims, tho Prorogativo Court of 
Canterbury, tho Consistory Court of London, and on appeal tlierefrom to tho 
Judicial Comiuittoe of tho Privy Council ; with lloforenecs to tho leading Aiialogoim 
iKcisions in the House of Lords, and tho Courts of Law and E»|nity; and to tho 
several Statutes and Text Books which boar on Questions within tho Jurisdiction of 
tho Ecclesiastical Courts. By A. Waddiiove, Esq. 1849. 

Two VoU. royal 3vo. Price 21. ISs, hoards, 

LAWS RELATING TO THE CLERGY. 

Practical Treatise of tub Laws relating to tub Clergy. By A. J. SrEruBNS, | 
Esq. 1848. 

8vo, Published at Os. hoards. (Now reduced to 5s.) 

DR. IRVING'S CIVIL LAW. 

Fourth Edition. \ 

An Introduction to the Civil Law. By David Irving, LL.D. Fourth 
Edition. 1837. 

•• The work is wnttcaln alively stylo, abounding with acute critlcisra, displayinggroat learning 
and research, with lufimte seal m behalf of tho study ho rocoratneuds." — Lfffal Ooserver. 
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12mo. Pvhluked at 6t. 6d. (Now reduced to 45.) 

TAYLOR'S BOOK OF RIGHTS. 

Tbb Book of Rights ; or, A Collection of Acts of Parliament rolatiye to Civil 
and Religious Liberty, from Magna Charta to the Present Time; Historically 
arranged, Tvith Notes and Observations. By Edgar Tatlor, FS.A. 1833. 

The above work forma a useful Supplement to Sir James Macintosh’s History of 
England. 

“ Ills commontarles are concisoly and forcibly "written, and form of themselves a valuable 
summary of the most imfiortant acts of English legislation to the present time .” — Lcffal Observer. 


Royal 8va Price 1/. lls. 6d, cloth, 

WORDSWORTH ON JOINT-STOCK COMPANIES. 

Sixth Edition, 

Tub Law of Railway, Cakal, Water, Dock, Qas, and other Companies, 
requiring express Authority of Parliament, together with the Law of Abandonment 
and Winding up, and that of Parliamentary Costs ; with Forms and all the Statutes, 
including the Consolidation Acts of 1845 and 1847. By C. F. F. Wordsworth, Esq.| 
Barristor-at-Law. 

In 8iu 1847. Price 185. 

BISSET ON THE LAW OF PARTNERSHIP, RAILWAY 
AND OTHER JOINT-STOCK COMPANIES. 


As a specimen of the succinctness of our 
author's st^lo, whicti, to gi\o it the highest 
pnilso that a text writer can desire, reinliuU us 
of ' Tlio Oompondnim of the Law of Real Pro- 


l>oity,' woexiraettho firatfourparagraphsofthe t Jurtst. 


In 8 VO. Price 11. Is. hoards. 


book. * * The second |>art of the work will 
bo ]>ecnliarly acceptable to tho pixifcssioii, who 
have hitherto been un turn mhod with any troa* 
tiso on tho law of Joiut-stock Companies.” — 


HINDMARCH ON THE LAW OF PATENTS. 

A Treatise on the Law relating to Patent Privileges for the Sole Use 
OF Inventions; and the Practice of obtaining Letters Patent for Inventions ; with 
on Appendix of Statutes, Rules, Forms, &c., Ac. By W. M. IIimdmargb, Esq. 1846. 


In 8tK). Price IL is . hoards, 

CHAMBERS AND PETERSON ON THE LAW RELATING 

TO RAILWAYS. 

A Treatise on the Law relating to Railways, comprising a View of the 
Rights and Remedies, Privileges and Liabilities, of Officers and Shareholders inter se, 
and in respect of Third Parties, before and after the Act of Incorporation, &c., &c. 
By T. Chambebs and A. T. T. Peterson, Esqs., Barristers-at-Law. 1847. 


WILLIAM BIAXWBLL, BBLL YARD. 


23 


In JtoycU 8vo, Price 21«. hoarde. 

CALVERT ON PARTIES TO SUITS IN EQUITY. 

Second Edition, 

A Treatise upon the Law respegtinq Parties to Suits in KquiTY. By Fred. 
Calvert, Esq., Borrister-at-Law. 1847* 


In 8t*o. Price Os. boards, 

PHILLIMORE ON THE LAW OF DOMICIL. 

The Law of Domicil. By Robert Phillimore, Esq., Barrister>at-Law. 1847. 
In 8 VO. Price 16s, hoards, 

PHILLIMORE ON THE LAW OF EVIDENCE. 

The History and Puinciples of the Law of Evidence as illustrating our 
Social Progress. By J. G. I'uillimore, Esq., Q. C. 1850. 


In 8vo. Price 15«. hoards, 

PHILLIMORE ON THE ROMAN LAW. 

Introduction to tub Study and History of tub Roman Law. By J. Q. 
PuiLLiMOiiE, Esq., Q.C. 1848. 


j In 8fo. Price Zs, 6d. sewed, 

PHILLIMORE ON JURISPRUDENCE. 

j An Inauoural Lecture on Juri.sprudence, and a Lecture on Common Law, 

I delivered at the Hall of the Inner Tciuplo, Hilary Term, 1851. By J. Q. PuiLLiMoiiB, 
Esq., Q.C. 1851. 

Royal 8vo. Price IL 10«. boards. 

PRITCHARD'S ADMIRALTY DIGEST. 

An Analytical Digest of all the Reported Cask.s determined by tlio High 
Court of Admiralty of England, the Lonla Commisaioners of Appeal in Prizo Causes, 
and (as Questions of Maritime and International Law) by the Judioial Committee of 
the Privy Council ; also of the analogous Cases in the Common Law, Equity, and 
Ecclesiastical Courts, and of the Statutes applicable* to the Cases reported; with 
Notes, from the Text Writers and other autliorities of Maritime Law, and the Scotch, 
Irish, and American Reports. With an Appendix, containing the principal Statutes, 
Ac., Ac. 1847. 

j . 

I Royal 8vo, Price 11. Is. boards, 

TAPPING ON MANDAMUS. 

j The Law and Practice of the High Prerogauvs Writ of Mandamus as it 

I obtains both in England and Ireland. 1848. 
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In Svo* Price 14$. hoards, 

TAYLOR ON THE JOINT-STOCK COMPANIES 
REGISTRATION ACT. 

A Fractical Treatise on the Act for the Registration, Regulation, and , 
Incorporation op Joint-Stock Companies, 7 & 8 Viet. c. 110 (as amended by 10 
& 11 Viet. o. 78), with Directions for the provisional and complete Registration of 
Companies ; intended as a Guide to Persons concerned in the Formation and Manage- 
ment of Companies towards compliance with the Provisions of the Registration Act. 

To which is added a Precedent of a Deed of Settlement, prepared and settled in con- 
formity with the Provisions of the Act. By O. Taylor, Esq., Assistant-llcgibtrar of ^ 

Joint-Stock Comxianies. 1847. | 

tn Two VoU. 8m Price 1/. 2«. 6r2. hoards. i 

WILDMAN ON INTERNATIONAL LAW. 

Institutes op International Law, in time of Peace and Time of War. By 
Richard Wildman, Esq., Barriitor-nt-Law. 1849 — 50. 

In 8i’o. PHcc 14a hoards. 

BATTEN ON SPECIFIC PERFORMANCE OF 
CONTRACTS. 

A PriAoncAL Treatise on tub Law rkiating to the Specific Peufokmancb 
OP Contracts. By Edm. Batten, Esq., Barristcr-at-Law. 1849. 

Royal Sro. Price 11, 10^. boaixis, 

HILDYARD ON MARINE INSURANCE. 

A Treatlsb on tub Principles op tub Law of Marine Insurances. In Two 
Pivi'ts. I. On the Coiitmct itself, between the Assured and the Assuror. II. Of the 
Citiisos which vacate the Contract. 2. In what Ciisos the Assured is entitled to 
recover back tho Consideration paid by him. 3, and lastly. What is the Remedy 
provided by tho Law for either i>arty against tho other. 1845. 

8vo. Price 11. 4s. boards. 

CLARK’S COLONIAL LAW. 

A Summary of Coloni.vl Law, and Practice of Appeals from tho PLuitations. 
1834. 

In Royal 8rt». Price 16#. hoards. 

AMOS AND FERARD ON FIXTURES. 

Stcond Edition. 

A Treatise on the Law op Fixtures and other Property, comprising tho 
liaw relative to Aiiiiexatioiia to Freeholds in geucml ; os also Eniblemcuts, Charters, 
Heir-liooina, Ac.; with an Appendix, oontiining Practical Rules and Directions 
respecting the Removal, I'lirchose, Valuaiiou, Ac., gf Fixtures between Landlord 
aud Tenant, and between Outgoing and Incoming Tenants. 1847. 

In 8ro. Price 14#. Seal'd#. 

WARBURTON’S EQUITY PLEADER’S MANUAL. 

The Equity Pleader's Manual, being a Cullcotiou of Common Forms in Equity 
Pleading, incorporating the Orders of April and May, 1850, with Practical Notes of 
the latest Decision. By T. A. Warburton, Esq., Barristcr-at-Law. 1850. 
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MISCELLANEOUS PUBLICATIONa 

4 . 

In (me Vol, foolscap 8i'0. Price 7s, 6d. extra cloth, 

{With numerous woodcut illustrations.) 

CRABB’S TECHNICAL DICTIONARY. 

A TscnNiGAL Dictionary ; or a Dictionary explaining: all Tenns of Art nml Scionco. 
By George Crabb, Esq., M.A., author of the “ Uuivoi-sal Technological Dictionary,** 
the " Dictionary of Sy nonymes,*’ &c. 


"Within tho composH of a thick but portable not loianro to conHult, any of those bulky and 
vohiuio wa have a lartro body of iiaoful infer- hlirh-prlcod Dlctioniuiua which era so much tho 
Illation of a kind which cannot fall to ho accept- fashion.” — Daily Ncu>». 

able to all who rot^ull•o a ^oiioral cxpU^tioii of jg g „ork of ijroat practioal ullllty to 

Hio vanona tonna m Mionuoandartao(^no^ly c„niiccto<l with or iiiU-roatcl in tho 

used in litoratnre. "Die Rjuat ^ Arts aii<l Scion cos. It forms a sort of pocket 

cxpluiiati^s IS thoir brevity, and the nianmr cyolopa*<lia, and rather a comprehensive one of 

hasdoiio hia task Is moat kind, cinhracin^ as it docs a wide fanf {0 of 

satisfactory. Art-Jvumal. subject, inucii of it such as every day’s ox|)ori- 

This is a well prinfed volume of r.r>ft pagres, enco shows us the advanhiffo of boingr acnuaiiiteil 

containing short definitions of as many terms ^**^1'* brin^ it within tho size and price 

in art and science as can bo com pressed into grenenilly aecoptablo, the ijns- 

such a space.”— f/aniewers' Chronicle, I us. 'care has licoii taken to make the 

* delinitions as coneisu as poKsilde, eoiiHistciitly 

"This is an abrld^finont. In a porbihlo form, with the clearness and fulness of oxiilanation 
of a well-known lar^jor l)ictiv>uary. by the same | which tho sulyoct may demanil.’ Ami tliis idea 
author. It is ealcul.iled to bo OKtensivolyuseful , is ailmirably carried out.” — OJiford Univtrsily 
to those who cannot afford to purcha.se, or have , and County IlcraUl, 


In one Vvl. 8?*o. Published at 14s. extra cloth hds, (iVoix? reduced to 7s, Cd.) 

PROFESSOR GREENLEAF^S EXAMINATION OF THE 
TESTIMONY OF THE FOUR EVANGELISTS, 

By the llubi s of Evidence administered ii^ourts of Law ; with tho Harmony 
of tho Four Gospels, aiTanged in four pamliel columns, and a Synopsis of their 
Contents. To which ia added, 


M. DUPIN'S REFUTATION OF JOSEPH SALVADOR'S 
TRIAL AND CONDEMNATION OF OUR SAVIOUR. 

Translated from the French by Dr. Pickering. 1847. 

"The dosiirn nf this work, as its title imports, , in parallel columns, arran/p-d after tho order of 
is to hnnif the naiTati\cs of thcjiu wituo.*»ses to Arcldiishop Now«-iiiiie H Harmony, ns recently 


Translated from the French 

"Tho dosiaii f^f this work, as its title imports, 
is to hrinif tho naiTati\cs of theiiu 'wituo.»»«e« to 
the tests usiMll3'ap])licd to thoovideiieeot other 
transartiunH in Courts of l^aw, ns well doeu- 
njciit:ir.v ns oi’al, in order to a.'.eerUiin what 
deforce of credit thuy would iw entitled tomecivo 
in human tnbuu.'il'^. Thu principles of the l.aw 
of Kvidunco applicable to such subjects are 
stated in a prcliininary discourse, iii whicli also 
tho chanu'tcrs and situation of the EvaiiKclists. 
their motives of conduct, and the nature and 
probability of their narmtivcH and a.sHtirtionH, 
01*0 examined. Tho four Go.s]K;1s are exhibited 1 


collected and piiltlishcd by I*rofcH«or Ilobiiisorj. 
In tiic Api»cndix is cuitainud a I'jfal luscoiint of 
tho two trials .Fusus, butoro the Natiliudrim 
and Pilate ; and a tr;iiiHlati«iii of tho Jewish 
fu'couiit of thoHu tranM.ictioiis, f^ivon by M. 
.Salv.'olor. a leamud Jew, in liii lllsti/iro dcs 
limtitutions do Muino ct dit I'citple 
This work is inscnlsid to tho momliurs of tho 
Ici^al profession ; iiiit it will ho louiid <Mpially 
iiitcrcstinK to cler(fyriiun, and to all others who 
may be dispusofl to cxaiiiino tiiu subject.** 


8t*o. Pt'ice hoards. 

YEATES* SYRIAC GRAMMAR. 

A Syriac Grammar, principally adapted to tho New Testament in that language. 
By Thomas Yeates, late of the University of Oxford, author of Indian Church 
History,'* &c. &c. 
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LIST OF LAW BEFORTS AND TREATISES 

OFFERED AT REDUCED PRICES TO THE PROFESSION. 


The Reports are stated at the Bound Pincea, in best Law Calf, and quite new. 

The Trbatibbh are in strong Boards, and also quite new. 

The Reduced Pkickh are for Cash, and without Discount, ! 

Thoso Reports, excepting the current series, that have no Prices attached, are only 
to be had Second Hand, and at the Market Price. 

All the Reports are in Royal St'o., and in every cose the best edition, except where 
otherwise expressed. 

The remaining stf)ck of many of these Reports being small, an early application is 
necessary to secure them at the present prices. 

PtAlieaiinn Now offered 
Price in Calf. in Calf. 

Reports in the House of Lords. £ s. d, £ s. d. 

CoLLES, — W. III. and Anne, 8vo. Dublin. 1 voL . 

Brown, — 17 to 40 G. III., by Tomlins. 8 vols 

Dow, — 53 to 58 G. HI. Second hand, 6 vols. 

Dow and Clark, — 8 G. IV. to 2 W. IV. 2 vols. • .. 3 4 0 1 0 0 

Clark and Finnellt, — 2 W. IV. to 9 & 10 Viet. 12 vols. . 28 17 0 16 16 0 

Maci.ean and Robinson,— 2 & 3 Viet. 1 vol 2 4 0 0 16 0 

West, — 2 A 3 to 5 Viet. 1 vol 190 0 10 6 

Macquekn (Scotch Appeal Cases) Vols. 1 and 2, and Vol. 3, 

Parts 1, 2, and 3. 520 

House of Lords Casks, 10 & 11 Viet, to present time. 6 Vols., 

and Vol. 7, Parts 1, 2, and 3 21 15 6 

Reports in the High Coi^ of Chancery. 

Cary, — Mary, Kliz. & James I., 12mo. 1 vol 0 8 0 0 4 6 

Tothii.l, — Klizabeth, James 1. and Charles I., 12mo. 1 vol. . 0 8 0 0 4 6 

Freeman, — Charles 11., James IL, W. III. & Aiine, Second 

edition, by Hovendrn. 1 vol 116 060| 

Vernon, — Charles II., James II., W. III., Anne, & Q. I., Third ! 

edition, by Raitiiby. 2 vols. . . . . ..3 10 0 100 ! 

Pebrk Wii.liamr, — W. HI., Anne, A G. I. A H., Fifth edition, \ 

by Monro, Lowni>k.s, and Randall. 3 Vols. . . , 4 4 0 1 4 0 

Mohelky, — 12 G. 1. to 3 O. H., 8vo. Dublin. 1 vol, . . i 

Talbot, Cases Temp. — 7 to 10 G. IL, 8vo. Dublin. 1 voL .0 8 0 0 4 6 

Cox,— ~23 to 36 G. HI. 2 vols, . * • . . . . 

Eden,— 30 G. 11. to 7 G. HI. 2 vols. 

Ambler, — 11 G. H. to 24 G. III., Second edition, by Blunt. 

2 vols. .......... 

Brown, — 18 to 34 G. HI., Fourth edition, by Eden. 4 vols. . 

Vebby, Jun.,— 29 to 52 G. HI., with Index, and Hovenden’s 

Notes. 22 vols. 30 17 0 10 10 0 

Vksky and Bkamks, — 52 to 54 Q. III. 8 vols 

Cooper,— 56 G. HI. 1 vol 0 19 6 060 

Merivale, — 56 A 57 G. HI. 3 vols. • 

SwANSTON, — 58 A 59 G. III. 3 vols. . • . .4156 110 0 

WiuoK,— 58 A 59 G. 11I..'4 parts in 1 vol 1 12 6 0 8 0 

N.B. All that wore publlshod. 

Jacob and Walker, — 60 G. III. to 1 A 2 G. IV. 2 vols. 

J AOOB,— 2 A 8 G. IV. 1 vol. . • ■ • ■ 

Turner and Rubskli^ — 3 to 5 Goo. IV. 1 vol. 


1 18 6 


0 9 0 
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Russell, — 6 to 9 O. IV. 4 vols. and vol. 5, parts 1 and 2 

N.B. Vol. 5 has never been oomploted. 

Russell and Mtlne.— 10 O. IV. to 1 A 2 W. IV. 2 vola. 
Mtlne and Kkene, — 3 to 6 W. IV. 3 vols. . . . . 

Mylne and Craig,— 6 W. IV. to 4 A 5 Viet. 5 vols. . . 

CuAio and Phillips, — 4 & 5 Viet. 1 vol 

Phillips,— 6 to 11 Viet. 2 vols 

Hall and Twellb, — 12 to 14 Viet. 2 vola. . . . . 

Macnaohten and Gordon, — 12 to 16 Viet. 3 vola. . . . 

De Qex, Macnaquten A Gordon, — 16 Viet, to present time. 

7 Vols 

Pe Gex and Jones, — 3 Vola., and Vol. 4, Parts 1 and 2 . 


Publication 
Price in Calf. 
£ €h 


4 2 6 
4 2 6 
8 16 6 
1 4 0 

4 16 6 
3 10 0 

6 18 6 

20 3 0 
8 8 6 


Beports in the Bolls Court. 

Keen, — 6 W. IV. to 1 Viet. 2 vols. . . . • .426 

Beavan, — 1 to 14 A 15 Viet. 14 vola 26 2 6 

Beavan, — 1 5 Viet, to present time. Vols. 1 6 to 26, and Vol. 27, 

Parts 1, 2, and 3 27 13 6 

Beports in the Vioe-Chanoellor of England’s Conrt. 

Maddock, — 65 O. III. to 1 A 2 G. IV. Second hand, 6 vc 
Simons and Stuart, — 2 to 7 G. IV. 2 vols. . 

Simons,— 7 G. IV. to 12 and 13 Viet. 17 vols. . 

Simons (Now Series), — 13 to 15 A 16 Viet. 2 vols. 

Together 27 Volumes. 

Simons and Stuart, 2 to 7 G. IV. 2 vols. 

Simons, — 7 G. IV. to 12 and 13 Viet. 17 vols. 

Simons (New Series), — 13 A 14 to 15 A 16 Viet. 2 vols. • 

DiiKWRT, — 16 Viet, to present time. 4 Vols. 

— and Smale. Vol. 1, Part 1 . . . . 

Reports in Vice-Chanoellor Sir Knight Bruce’s Court. 


Younge and Collyer, — 5 to 6 A 7 Viet. 2 vols. . . .406 

Colly ER, — 7 to 9 Viet. 2 vol.s 4 8 0 

De Gex and Smale, — 9 A 10 to 12 A 13 Viet. 6 vols. . . 11 6 0 

Smale A Giffard, — 13 Viet, to present time. 3 Vols. .690 
Giffard. — Vol. 1, and VoL 2, Part 1 2 6 6 

Beports in Vice-Chancellor Sir James Wigram, Sir Qeo. Jas. 
and:Sir Wm. Page Wood’s Courts. 

Hare, — 5 to 14 A 15 Viet. 8 vola 16 4 0 

Hark, — 1851, 1852, and 1853. Vols. 9, 10, and 11 . .810 

Kay,— 1853, 1854. 1 Vol . . 1 13 6 

Kay a Johnson, 1854 to 1858. 4 Vols 10 19 6 

Johnson, 1859. Vol. 1 . 2 17 0 


and Hemming. Vol. 1, Part 1 0 10 0 

Beports in the Conrt of Queen’s Bench. 

Coke, — 14 Eliz. to 13 James I., New edition, by Thomas 

A Fraser. 6 vols 7 7 0 

Yelverton, — 44 Eliz. to 10 James I., 8vo. Dublin. 1 vol. .080 
Saunders. — 24 Charles II., 6 ih edition , by Serjt. Williams 

and Justices Patteson A E. V. Williams, 1845. 3 vols. 4 14 6 
Freeman, — Charles II., James II., W. A Mary, and Anne, 

Second Edition, by Smirks. 1 voL . . • . ..196 


•|.49 13 0 

.890 
. 33 11 6 

.350 
.900 
.070 


NowqtTered 
in Calf , 

£ s, d. 


10 0 
1 10 0 
2 10 0 
0 10 6 
1 11 6 
110 
2 10 0 


0 18 0 
8 10 0 


18 10 0 


15 0 
10 10 0 
1 18 0 


18 0 
1 10 0 
5 5 0 


Tomerj 

8 10 0 


0 4 6 

1 10 0 
0 6 0 
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Publication 
Price in CoUf. 

£ 8. d, 

Letinz, — Charles II., James II., and W. & Mary, by Vickers, 

8vo. Dublin. 8 vols 14 0 

Strange, — 2 Q. I. to 21 Q. II., Third Edition^ by Nolan. 2 vols. 
Hardwicke, Cases temp., — 7 to 10 G. II., Second Edition, by 

Lee. 1 vol. . . • 

WiLLES, — 11 to 82 Q. II., 8vo. Dublin. 1 vol. 

Blackstone, W. — 1 to 20 G. HI., N&u) Edition, by Elsley. 

2 voIh 290 

Lofft, — 12 to 14 Q. III., 8vo. Dublin. 1 vol. 

CowPEB,— 14 to 18 G. HI., 8vo. Dublin. 1vol. ... 

Douglas, — 19 to 26 G. III. Fourth Edition, by Frere and 

lloBGOK. 4 vols. . . . . . . . . 4 14 0 

N.B. Vols. .** and 4, whicfi wore odttod by Mr. Roacoo from tbo MSS. of 
Tiord Qlonborvio, .and |uibli8ho<l many yours uftur Vols. 1 aud 2, 
call tio hod separately. pHoo i^l. 

Durnford and East, — 26 to 40 G. III., New Edition. 8 vols. 

East, — 41 to 63 G. 111. 16 vols. . . • . . . 

Maule and Selwyn, — 53 to 68 G. IH. 6 vols. 

Barnkwall and Alderson, — 68 G. HI. to 1 & 2 G. IV. 6 vols. 8 12 0 

Barnbwall and Crissswkll, — 3 to 10 G. IV. 10 vols. . . 

Barnewall and AnoLniua, — 11 G. IV. to 4 W. IV. 5 vols. .990 
Adolphus and Ellis, — 4 W. IV, to 4 Viet. 12 vols. . . 22 3 0 

Adolphus aud Ellis (New Series), — 4 to 12 & 13 Viet. 15 

vols 39 7 6 

Anonpiius and Kllih (Now Series), — Vols. 16, 17, and 18 . 8 16 0 

Klius and Blaokbuun, — 8 Vols 23 6 0 

Ki.lis, Blackburn and Kllts,— V ol. 1 3 0 0 

Dowling and Hyland, — 2 to 8 Q. IV. 9 vols. . '\ 

Neville and Manning, — 3 to 6 W. IV. 6 vols. . 

Neville and Perry, — 7 W. IV. to 1 Viet. 3 vols. I oi? k(\ a a 

Perry and Davison,-! to 5 Viet. 4 vols, • . ^ 26 Vols. 50 4 6 

Gale and Davison, — 5 to 6 Viet. ^^Is. . . 

Davison and Meiuvale,— 6 to 8 Vi<iiP 1 vol. . J 


Bail Court Beports. 

Dowling,—! W. TV. to 4 Viet. 9 vols. 10 10 

Dowung (New Series), — 4 to 5 & 6 Viet. 2 vols. . ..54 

Dowling and Lowndes, — 6 to 12 A 13 Viet. 7 vols. . . 15 6 

LowNDPiis, Maxwell, aud Pollock, — 13 & 14 to 14 & 15 Viet. 

2 vols. • . . . . . , . . ..47 

Bail Court Cases, Part 1 to 4 in Parts . . . • 0 11 

Beporte in the Court of Common Pleas. 

Bridgman, Orlando, — C harles TI., Viy Bannister. 1 vol. 
Blackstone, 11 . — 28 to 36 G. HI. 2 vols. . . . .30 

Bosanqukt and Puller, — 36 to 47 G. 111. 5 vols. . ..73 

Taunton, — 48 to 69 G. HI. 8 vols 11 4 

Brouerip and Bingham, — 59 G. IH. to 1 & 2 G. IV. 3 vols. 
Bingham,— 3 G. IV. to 4 W. IV, 10 vols. . . . . 

Bingham (New Coses), — 4 W. IV. to 3 Viet. 6 voU. . .117 

Manning and Granger, — 3 to 8 Viet. 7 vols. . . . 17 3 

Manning, Granger and Scott (or Common Bench), — 8 to 12 

& 13 Viet. 8 vols. 19 7 

Manning, Granger & Scott (or Common Bench) — 13 Viet. 

to 20 Viet. Vols. 9 to 18 23 12 

Common Bench (New Series). 6 Vole, and Vol. 7, Farts 1 to 4 . IS 14 


Now offered 
in Calf. 

£ 8. d. 
0 10 0 


0 16 0 


1 10 0 


1 5 0 

1 10 0 
3 15 0 

12 12 0 


3 6 0 

0 IS 0 

3 10 0 

1 5 0 

0 5 0 


0 15 0 

1 15 0 

2 0 0 


2 10 0 

3 0 0 

4 10 0 
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Eeports in the Court of Exchequer, Plea Side. 


Ftthlieatifm 
Price in Oa{f. 
£ 9, a. 


Bunbdbt,— 12 Anne to 14 G. 11. 8vo., Dublin. 1 vol. ..08 
Parkkr, — 30 Ghu». II. to 6 G. III. 8vo., Dublin. 1 vol. . 

Anstruther,— 32 to 37 G. III. 3 vols. 

M‘Cleland,— 4 & 6 G. IV. 1 vol 1 15 

M'Clkland and Younqe, 6 & 6 G. IV. 1 voL . . . . 1 13 

Younoe and Jervis, — 7 to 11 G. IV. 3 vols. . . .53 

Crompton and Jervis. — 11 G. IV. to 1 & 2 W. IV. 2 vols. . 3 9 
Cromi-ton and Meeson, — 2 to 4 W. IV. 2 vols. . ..42 

Crompton, Meeson and Boscos, — 4 to 6 W. IV. 2 vols. . 4 6 
Meeson and Wemby, — 6 W. IV. to 10 Viet. 17 vols. . . 36 6 

Keciiequeii Ueports, The, (by Welsby, Hurlstone, and 

Gordon) — 10 to 16 Viet. 6 Vols. 15 0 

Exchequer Reports, — Vole. 7 to 11 12 14 

Hurlstone and Norman. 4 Vols., and Vol. 5, Parts 1 to 3 .11 8 

Beports in the Court of Exchequer, Equity Side. 

Wilson, — 57 G. HI. sfurd. Part 1 0 0 

N. n. The only part ]>ublittlicd. 

Daniell, — 57 to 69 0. III. 1 Vol 

Younoe,— 11 O. IV. to 1 W. IV. 1 Vol 1 18 

Younge and Collyer, — 4 W. IV. to 6 Viet. 4 Vols. . . 7 18 


0 


6 

0 

6 

6 

6 

0 

0 

0 

6 

6 


0 

0 

0 


Ifo^oifered 

inCa{f. 

£ 9. 


0 4 G 


0 10 6 
0 10 6 
1 11 6 
15 0 
1 10 0 

12 12 0 

8 0 0 


0 10 


0 10 0 
2 0 0 


Reports at Nisi Frius. 


I Peake, 30 to 52 Q. III. 2 Vols 1 ID 

! Esitnasse, — 33 to 47 O, III, 6 Vols. in 3 

I Campbell, — 48 to 56 G. 111. 4 VoU. 4 3 

I Stabkie, — 57 G. Ilf. to 3 G. IV. 2 Vole, and 3, Part 1 , . 

! N.JL Vol. 3 never completed. . 

Ryan and Moody, — 4 to 7 0. IV. 1 Vol. . . .16 

Moody and Malkin, — 8 G. IV. to 1 W. IV, 1 Vol. . . , 1 12 

Moody and Kobinson, — 1 W. IV. to 7 & 8 Viet 2 Vols. 

I Cakuington and Payne, — 4 O. IV. to 4 Viet 9 Vole. . . 15 7 

Caiijungton aii<l Makshman, — 3 to 5 & 6 Viet 1 Vol. • 1 17 

Carrington and K I RWAN, — 6 to 13 Viet. 2 Vols. . ..61 

Carrington and Kiuwan, — V ol. 3, Parts 1 and 2 . , . 0 19 

*,* Vol. 3, Part ‘J, is the last Part publislicd at this d.ato. 

Foster and Kinlason, — 1857-8, Vol. 1, and Vol. 2, Parti . . 2 11 

j 'J'Ijcso Ilui)ort8 will bo regularly uoutiiiUC<L 

Reports before the Privy Council. 

Knapp,— 11 O. lV.to6 & r W. IV. 3 Vols. . . .44 

Moore, 6 W. IV. to present time. 12 Vols. . . . . 22 17 


; Moore, Hast India Appkaijs, 6 W. IV. to present time. 6 Vols. 

and Vol. 7, Parts 1 and 2 12 15 

Beports in the Ecclesiastical Conrta 

PniLUMORE, — 49 G. III. to 1 & 2 G. IV. 8 Vols. . . , 

AdDaVMS, — 2 to 7 G. IV. 2 Vols. and 3, Part 1 . . . 3 11 

! N. B. Vol. 8 was never completed, 

j Haggard,— 8 G. IV. to 3 & 4 W. IV. 3 Vols. and 4, Parts 1 


and 2. • • - • • • • • ..813 

N.B. Vol. 4 was never completed. 

CuRTEis, — 5 W. IV. to 7 A 8 Viet. 3 Vols. , . . .83 


0 

0 


6 

6 

0 

0 

6 

6 

0 


0 

6 

6 


0 

0 

6 


0 15 0 
10 0 

0 7 6 

0 7 6 

6 10 0 
0 12 0 

1 12 0 


1 15 0 


0 18 0 

2 10 0 
2 10 0 


I.AW BOOKS FUBLISHBl) BY 


SO 


F%M.icaJtion 
Prieevn Calif, 
£ 8. d, 

ItoMRTBOir, — 7 to 18 & 14 Tict. VoL 1 and 2, Put 1 . . 2 18 0 

RoBBBnov,— 14 ft 15 Viet. VoL 2, Parte 2 and 3 .18 6 

N.B. — ^Vol. 2 is not yet complete. 

Dbakb and Swabbt. — 1855-7. — VoL 1 1 10 0 


Beports in Bankruptcy. 


Rosb^— - 50 to 66 O. III. 2 vola 2 15 

Deacon and Chittt, — 2 to 5 W. IV. 4 vola. . *.418 

Dbaoon, — 5 W. IV. to 8 Vict. 4 vula. 6 18 

De Gbx, — 8 to 11 & 12 Vict. 1 vol. . . . . ..24 

Db Gbx. Macnaqhten and Gordon, — 15 Vict. to present 

'Jme. 9 Parts 1 17 

Db Qbx and Jones, — Parts 1, 2, and 3 0 18 


Beports of Bailway ftnd Canal Cases. 

Nioholl, Hare, Carrow, Oliver, Bbvan, and Lefbot. 7 vols. 18 1 


Beports of Election Cases. 

Pbokwelt.^ — 43 to 47 G. ITI., 8vo. 2 vols. 
Corbett and DANiFiL, — 59 G. 111., 8vo. 1 vol. . 
CooKBURN and Rowe, — 2 & 3 W, IV., 8vo. 1 vol. 
Knapp and Omdler, — 4 & 5 W. IV., 8vo. 1 vol. 
Barron and Austin, — 5 A 6 Vict, 8vo. 1 voL 
Barron and ArnolBj — 6 to 0 Vict, 8vo. 1 vol. 

Beports of Magistrates* Cases. 


2 1 
0 16 
1 0 

1 5 
1 16 

2 1 


Dowuno and Rtland, — 2 to 8 Q. IV., 8vo. 4 vols. 

Manning and Hyland, — 8 G. IV. W. IV., 8vo. 2 vols. 
and 3. part 1 . . . . . 

N.B. All published. 

Nbvilb and Manning, — 3 to 6 W. IV., 8vo. 8 vols. 

Nbvilb and Pbrbt, — 7 W. IV. to 1 Vict, 8vo. Ports 1 and 2 
N.B. All the parts published. 

Carrow, Hamrrton and Allen (New Sisssions Cases), — 7 A 8 

to 14 & 15 Vict 3 volfl. and 4, parts 1 to 4 . • .82 

N.B. All the paits uf VoL 4 ^hloh ore published. 


Crown Casea 

Lkwir’s Crown Casks on tub Kortbxrn Circuit, 1822 to 

1838, 12mo. 2 vols. . • 11 

Temple and Mew's Criminal Appeal Cases, — 1849, 1852, 

8VO. 1 vol* a a * • . • • • .17 

Denison, Crown Cases Reblbved, — 1844 to 1851. 2 vols. 3 12 

Dkarslt, ditto 1852 to 1856. 1 vol. . 2 5 

Dearslt and Bell, ditto 1856 to 1857. 1 vol. . 2 6 

Bell, — Parts 1, 2, and 3 . . . . • . . . 0 16 


Beports in the Probate and Divorce Courts. 

Swabbt and Tristram. — Vol. 1 2 8 


0 

0 

0 

0 

0 

6 


0 


0 

0 

6 

6 

6 

6 


6 


0 

6 

0 

6 

6 

6 


6 


Now offend 
inCaJtf, 

£ 8 , d. 
10 0 


0 10 0 
10 0 
10 0 
0 12 0 


9 9 0 


0 10 0 
0 6 0 
0 7 6 I 
0 7 6 
0 16 0 
0 16 0 


2 10 0 

I 

i 

\ 

\ 

0 12 0 

0 10 6 


I 

1 

I 


I 
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TREATISES, BOOKS OF PRACTICE, Ac. 

PMkoHon Jfdwoffiand 
PrietinBdM, inBd*, 

£ M. d. £ 9. d. 

Adams* Treatise on tlio Action of Ejectment, Fowih Edition^ 

royal 8vo, 1846 • • .0 18 0 076 

Allv ATT on the Law of Partition, 8 VO. 1820. . . .0 8 6 0 40 

Anderdon on the Duties of Churchwardens, 8vo. 1824 . . 0 18 0 0 2 6 

Anoell on tl]^ Law of Carriers of Goods and Passengers by 

Laud and Water, 8vo. 1849 160 0 10 0 

AsnLXT*s Practice of Attachment in the Mayor’s Court, 

liOmXon, Second Edition,%\o, 1810 . • • ..*^76 060 

Bell’s Iaiw of Husband and Wife, 8vo. 1849 . . . 0 18 0 0^0 0 

Billing on the Law of Awards and Arbitration, 8 VO. 1845 . 014 0 0 6 0 

Billing ou the Law Relating to Pews in Churches, Ac. 12mo. 

1845 0 12 0040 

Blackstonb’s Coinr»i**ntarief5, Nineteenth Edition, by lIoVENDRN 

and 4 vole 330 0 10 0 

•nr...««^eTONE’s Commentaries, Twenty^first Edition, by Haii- 

uRAVK, Sweet, Couch, and WelsIiy, 8vo. 1844. 4 vohi. 3 8 0 1.6 0 

Boyle on the Law of Charities. 1837 . . . ..140 0*60 

Bright on tlio Law of Husband and Wife, royal 8vo. 1849. 

2vol8. • . . , . 2 10 0 1 10 0 

Burke's Celebrated Trials connected with the Aristocracy and 

with the Upper Clas.«es of Society, 8 vo. 1851. 2 vols. . . 1 12 0 0 16 0 

%* Vol. 2 may bo bad separately. 

CiiAMnERS* Dictionary of the Law and Practice of Elections, 

8vo. 1837 . 150 0 10 0 

Chambers ou the Jurisdiction of Chancery over the Persons 

and Property of Infants. 1842 1 10 0 0 10 0 

CooTE’s Troatise on the Iaiw of Mortgage, 77im/ AV/th'en. 1850 1 10 0 1 0 0 

Crarji'h Law of Real Property, 8 vo. 1846. 2 Tola. . . 2 18 0 1 10 0 

Crabb's Digest and Index of all the Statutes from Magna 
Charta to end of the Scss. 9 A 10 Viet. 8vo. 1841 — 1847. 

4 vols 660 830 

Crisp’s Conveyancer's Guide, Third Edition, post 8vo. 1835 . 0 7 6 0 6 0 

Cr<avn Circuit Companion, Tenth Edition, by Ryland, 8vo. 

1836 110 026 

Dowbeswell on Fire and Life Insurances, 12mo. 1846 . 0 6 0 0 8 0 

Dwarris' General Treatise on Statutes, Second Edition, 8vo. 

1848 1 10 0 100 

Ellis on Fire and Life Insurance and Annuities, Second 

Edition, 8vo. 1846 0 10 0 060 

Fearne on Remainders and Executory Devises, Tenth Edition, 
with an Original View of Executory Interests in Real and 
Personal Property, Ac., by Josiah W. Smith, 1844. 2 vols. 2 4 0 1 6 0 

Finnelly’s Reform Act, 2 Will. 4, c. 46, 12mo. 1832 .. 0 7 6 0 6 0 

Fry’s Report of the Case of the Canadian Prisoners. 1839, 

eetoed 066 080 

Godson on the Law of Patents, Second Edition, with Two Sup- 

piemen ts, by Bdrke. 1844 — 1851 . . , . 1 10 0 0 10 0 

GraVs Advice to Trustees, 8vo. 1830 . • ..0 6 0 0 4 0 

Gresley's Law of Evidence in the Courts of Equity, Second 

Edition, by Calvert. 1847 180 OlOO 

Qddk’s iSiictico of the Crown Side of the Court of Queen’s 
Bench. 2 vols. .. .... .2 10 0076 

Hals's Jurisdiction of the House of Lords, 4to. 1796 0 18 0 0 5 0 


LAV BOOBB FUBUSHBD BT WniUAK MAZVBLL^ BBLL TABP. 


PublieaHtm 
Price in Bde, 


Ibtiko*s lotroduetion to tho Study of the Civil Law. Fov/rth 

EdtUon, 8vo. 1847 . 0 

Jokes on the Law of Bailments, Fourth Edition, by Theobald, 
.8vo, 1884 . . . . . .. . . 0 

La Vs Forma of Eccleaiaatical Law, Second Edition, 8vo. 1844 0 

Lawes on Charter-partiofl. 1812 1 

Hatthewb* Bigeat of the Criminal Law, 12mo. 1887 . . 0 

Mbrewetber and Stephen's History of Boroughs and Muni- 
cipal Corporations. 1885. 8 vols 4 

P alet's Law of Principal and Agent, Third Edition, by Llotd, 

8vo. 1888 

PB'^^;^DOIITv*b Precedcnia in Plcadmg, 8vo. *1836 . . . 0 

Pbillippb on the Law of Evidence, Tenth Edition, by Phillips 

and Arnold. 1852. 2 vola 

Platt’s Treatise on tho Law of Leases. 1847. 2 vola. . . 2 
Bicuaiidson’s Epitome of Practice in Chancery, 12ino. Idea o 
Riddell's Railway Parlianiontnrv Practice, 12mo. 1846 . 0 

Roderts on tho Law of Wills, Thbd Edition, with Supploinont. 

1887. 2 vols. 2 

RoBilfltTSON’a Stone Altar Case, 8 VO. 1845 . • . . 0 

Sanders' Essay on Uses aii<l Trusts, FiJiJh Edition, by Sandlrs 

and Waunlu, 8vo. 1843. 2 vols. 1 

Sanders' Orders in Chancery f^*om the Earliest Peiiod, 8vo. 

1845 ••••.•..•••2 

Sadndurs on Pleading and Evidence, Second Edition, by Lusn, 

8vo. 1851. 2 vols. 3 

Stu boson's Bankruptcy Consolidation Act, 12mo. 1849 .* . 0 

Tatlor'b Book of Rights, 12mo. 1833 0 

Toller's Law of Executors and Administrators, Seventh Edb 

iUm, by Whitmarsh, 8vo. 183h 0 

TomlinS's Law Dictionary, Fourth Edition, by Q ranger, 4 to. 

1885. 2 vols 4 

Watkins' Principles of Conveyancing, Ninth Edition, by 

WniTB, 8 yo. 1815 . . 0 

Wortejinqton's General Precedent for Wills, Fouith Edition, 

12tno. 1842 0 

WooLRYcn on the Law of Sewers, Second Edition, 1849 0 

WOOLRYCH on tho Law of Waters, including Kiuhts in the 
Sea, Rivers, Canals, Ac., Second Edition, 8va. 1851 . .0 

WooLRTon on the Law of Ways, includni>; Highways, Turn- 
pike Roads, Ac., Second Edition, 8vo. Ic47 . • . • 1 

WwLRAOH on the Law of JiOgal Time, 8\o. 1851 . . 0 

WooLRTOii on the Public Health Act, 12mo. 1848 • • . 0 


Nowqffered 

%nBde. 

£ e. d. 

0 5 0 

0 5 0 1 

0 10 0 ' 
0 4 0, 

0 6 *0 I 
0 12 0 

0 5 0 ' 

0 5 0 I 

1 16 0 I 
1 10 0 

0 2 0 
0 4 0 j 

0 7 6 • 

0 16 

1 0 0 I 

15 0 

2 0 0 , 

0 4 0 

0 4 0 

0 5 0 

1 10 0 

0 7 6 I 

0 5 0 

0 7 6 i 


0 10 0 
0 4 0 

0 2 6 
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